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Abstract

This project reviews the impact of license agreements between academic institutions and publishers. The project evaluates the provisions within licenses in the education sector and their interaction with statutory exceptions in the United Kingdom, Canada, Australia and the United States. The project has found that in the areas of ‘fair dealing’ and ‘fair use’ and liability for breach of copyright, there are considerable missteps in restrictive licensing agreement and statutory exemptions in the area of education. This report introduces copyright issues for academic institutions and the various attempts in the law for organising this area of intellectual property. The project uses experiences of consortia and university libraries to focus on particular definitions within licenses. This report concludes with suggestions as to how the law may approach this area in the future.





































Introduction

The United Nations Educational, Scientific and Cultural Organisation (‘UNESCO’) produced a Public Library Manifesto which stated that libraries are the ‘living force for education, culture and information.[footnoteRef:1]  This project has sought to explore how licensing of library material affects the library system in the context of academic institutions. The first report that discussed copyright with restrictive licensing agreements was an Australian Report in 2002.[footnoteRef:2] There has been academic commentary that restrictions of data subject to these licensing agreements undermine academic progress and copyright law.[footnoteRef:3] There is a recognised conflict between the need to fuel a gateway of knowledge to particular e-resources in the globalised academic community[footnoteRef:4] with the rights of copyright owners to receive monetary compensation for their contribution to knowledge economy. It is difficult to categorise academic institutions’ databases as markets, networks, mere gateways or something completely different.  [1:  Abdelaziz Abid, ‘UNESCO Public Library Manifesto’ (UNESCO, 1994) <www.unesco.org/webworld/libraries/manifestos/libraman.html> accessed 13 October 2015.]  [2:  Copyright Law Review Committee, Copyright and Contract (Commonwealth of Australia, Canberra, 2002) <www.ag.gov.au/Copyright/CopyrightLawReviewCommittee/Reports/Copyrightandcontract/Pages/CopyrightandContractReport.aspx> accessed 11 October 2015.]  [3:  Orit Fischman Afori,‘The battle over public e-libraries – taking stock and moving ahead’ [2013] 44:4 IIC 392, 406.]  [4:  ibid 392.] 


Furthermore, it is unclear whether these academic ‘networks’ should be controlled through the private sector, at international or regional level or by national legislation. It appears that a chain has been created: any international efforts, such as the World Intellectual Property Organisation (‘WIPO’) Internet Treaties, are undermined by national provisions,[footnoteRef:5] which in turn are undermined by private contractual arrangements. The project has also explored the balance of the parties in these licenses. The libraries and consortia are understood to represent a wider public interest whereas the publishers are seen to represent private interests of their database and copyright owners. Specifically, this project considers the imbalance of power in the relationship between publishers and academic libraries. There has been general commentary about how this imbalance undermines the general public interest in research.[footnoteRef:6]  [5:  Jeremy de Beer, ‘Transatlantic copyright comparisons: making available via hyperlinks in the European Union and Canada’ [2014] 32:2 EIPR 95, 96.]  [6:  Fischman Afori (n 3) 402.] 


The Copyright, Designs and Patents Act 1988 by allowing the exception of copyright owner restrictions by providing the concept of ‘fair dealing’. Fair dealing is defined in the United Kingdom as a defence to copyright infringement, applying to non-commercial research and private study, criticism, review, reporting current events, judicial proceedings and specific educational purposes.[footnoteRef:7] However, the exception is limited and unclear; the defence is seen as narrow in its scope and application.[footnoteRef:8] Fair dealing is recognised as a defence in Canada, which includes for purposes of research, private study, education, parody or satire.[footnoteRef:9] In CCH Canadian Ltd v Law Society of Upper Canada,[footnoteRef:10] fair dealing was held to be a defence of a user’s right and must not be interpreted restrictively to maintain balance between owner and user. The case defined six factors to determine whether the dealing is “fair”: the purpose of dealing, the character of dealing, the amount of dealing, alternatives to dealing, the nature of work and the effect of dealing with the work.[footnoteRef:11] ‘Fair use’ is the American equivalent to fair dealing, but is more limited to involve an equitable rule of reason and a non-exhaustive list of factors to be assessed by the courts.[footnoteRef:12] This project interviewed representatives from university libraries and a national consortium. All representatives stressed the importance of including fair dealing within their licenses. [7:  Copyright, Designs and Patents Act 1988, s29.]  [8:  Adrian C Laing, ‘Copyright in the age of mass digitisation’ [2006] 17:5 Ent LR 133, 134.]  [9:  Copyright Modernization Act, SC 2012, c. 20, s 29. ]  [10:  [2004] 1 SCR 13.]  [11:  ibid para 4.]  [12:   Copyright Act of 1976, Pub L No. 94-533, 90 Stat 2541, ss 107-108.] 


There have been recent efforts in the United Kingdom to review the copyright regime at the legislative level, including a Consultation Report in December 2011. The Consultation contained several recommendations, importantly bringing the idea that any clause within a contact that would restrict the exception under the Copyright Act would be unenforceable.[footnoteRef:13] However, despite recommendations, it is the private sphere that is permitted by copyright legislation to manage owner and user rights. The law of copyright defines the work and property, but this merely defines the contract space that is then left for contractual negotiation, organisation and execution.[footnoteRef:14]  [13:  Intellectual Property Office, Consultation on Copyright (2011) <webarchive.nationalarchives.gov.uk/20140603093549/http://www.ipo.gov.uk/consult-2011-copyright.pdf> accessed 10 October 2015.]  [14:  Martin Kretschmer, Estelle Derclaye, Marcella Favale and Richard Watt, ‘The Relationship Between Copyright and Contract Law’ (Strategic Advisory Board for Intellectual Property Policy 2010) <eprints.bournemouth.ac.uk/16091/1/_contractlaw-report.pdf> accessed 28 August 2015.] 


This report does not propose to cover all the areas of intellectual property licensing at the academic level. This project will explore the experiences and realities of the stakeholders of these licensing agreements: academic institutions, relevant consortia and publishers or vendors. The interplay between the licensing agreements and statutory exceptions within copyright legislation, including the concepts of “fair use” and “fair dealing”, illustrates that despite the contractual privatisation of this area of law there are important values from national and international efforts. This report includes areas of law involving the United Nations, European Union, United Kingdom, Canada, Australia and the United States. 










Methodology

Institutions consulted*

· University of Warwick (England, United Kingdom)
· University of Victoria (British Columbia, Canada)
· University of Ottawa (Ontario, Canada)
· Carleton University (Ontario, Canada)
· Canadian Research Knowledge Network (‘CKRN’) – CRKN is a large-scale national consortium that seeks to facilitate content acquisition and licensing initiatives with librarians, researchers, administrators and other stakeholders in the research community.[footnoteRef:15] [15:  Canadian Research Knowledge Network, ‘Mission, Vision and Values’ (About CRKN 2013) <http://crkn.ca/about/mission-values> accessed 29 August 2015. ] 


Over August and September 2015, I contacted the universities and visited three Canadian locations. I met the Member Services and Licensing Officer of CRKN and CRKN’s Senior Licensing Officer. The interviews were informal to discuss licensing arrangement they had with publishers or vendors. All universities had agreements through direct ventures and federal or provincial consortia. The licensing agreements other than the model licenses were subject to confidentiality but we briefly discussed the negotiation stage, the important terms within the agreements, jurisdictional issues and any other issues that had come into their development of licensing. CRKN discussed their role within the Canadian sphere of licensing and consortia. They discussed the differences between their agreements, the various provincial consortia within Canada and independent ventures by universities. The individuals I spoke to from the institutions were mainly copyright officers and resource acquisition staff. Overall the consultations allowed me to better understand the issues surrounding the licensing process and how model licenses are developed.

The information from the universities and CRKN was then used to measure the interaction between the contractual licenses and legislative provisions in Canada, the United Kingdom and the United States. 

*Brief summary of changes and impact on the project

Previously, I had proposed visiting George Washington University to gather an American perspective. I have included some American research into my project, but this is limited to online sources. In visiting the University of Victoria, I was able to gather more in-depth Canadian research that is beyond the originally proposed province of Ontario. In changing my project to research in Canadian provinces to include Western Canada, I was able to structure my comparative analysis of English law with the Canadian legal structure. The Canadian trip was more cost-effective in gathering research than a trip to the United States. I have been able to further investigate the use of consortia in negotiating licenses in visiting multiple universities in Canada.



Results

Content of the licenses

Universities need to enter into agreements with the publishers or vendors because of copyright legislation creating rights for owners of intellectual property. However, it appears that contract law, in its tools and available remedies, is of the most concern to academic institutions. The language of the license agreements appears to cite jurisdictional copyright exemption protections, such as in the CRKN model license. However, the contract then provides that prohibited uses of the agreed material include any further publishing, distribution or availability that are outside of the agreement without first receiving explicit written permission by the publisher. It appears that the terms of the contract are limiting the usage rights of the universities and their members, regardless of the umbrella under which fair dealing and fair use should apply according to legislation.   

These licenses are usually outlined as granting non-exclusive and non-transferable rights for the authorised users of the content. The academic institutions regarded the following provisions to be more important for the agreement to include for the benefit of their university:

· Course packs – The CRKN model license describes a course pack as, “[a] collection or compilation of materials (e.g. book chapters, journal articles) assembled by a Member for use but its students in a class for the purposes of instruction.”[footnoteRef:16] [16:  Canadian Research Knowledge Network (‘CRKN’), ‘Model License Agreement’ (CRKN Programs 2013) < http://crkn.ca/sites/crkn.ca/files/site/crkn-model_license_final_2014-04-07.pdf> accessed 29 August 2015, 2] 

· Electronic learning environments – An electronic system, usually provided within a secure network provided by the university.
· Electronic reserve – Electronic copies of materials usually stored on a secured network provided by a consortium or university.
· Perpetual access – Important provision around historical licensed materials retained by the university after the termination of the license.
· Text and data mining – CRKN defines text or data mining as “[a] machine process by which information may be derived by identifying patterns and trends within natural language through text categorization, statistical pattern recognition, concept or sentiment extraction, and the association of natural language with indexing terms.”[footnoteRef:17] [17:  ibid 3.] 

· Alumni as authorised users – Alumni are usually included or excluded within the definition of authorised users in the agreement.

‘Fair dealing’ and ‘fair use’

Each university stressed the importance of incorporating the term ‘fair dealing’ into their licensing agreements. More significantly, the American provision of ‘fair use’ was seen as insufficient for Canadian and English universities that were contracting with publishers. The source for the concept of ‘fair dealing’ and ‘fair use’ is found in Canadian, English and American legislation as a defence to copyright infringement. 

The CRKN model license agreement contains a clause under ‘Usage Rights’, which states: “Nothing in this agreement shall in any way limit the ability of the Consortium, Authorized Users and Walk-In Users to engage in or conduct any activity that would not constitute an infringement under Canadian copyright laws, in respect of a copyrighted work.”[footnoteRef:18] However, in discussing the construction of these principles within model licenses, librarians and copyright officers appeared less concerned with the jurisdiction and subsequent legislation that governed the contract.  [18:  CRKN (n 15) 5.] 


Fair dealing provides a defence for copyright infringement. However, the model licenses seem to try to constrain and contain the material available to the contracting library. For example, the model licenses contain reservations for the Publisher to withdraw or add any titles from the licensed materials. This reservation is only subject to a breach of contract if the change is seen as material to the agreement. Furthermore, any material breach to the agreement is subject to a grace period of thirty days for the publisher to remedy the breach. In the instance where a breach has occurred or security of the server has been threatened, the agreements provide provisions for the publisher to temporarily suspend access to the materials until the breach has been rectified and reasonable efforts by the publisher are taken to prevent any similar recurrence. This report has found that despite the licenses’ inclusion of fair dealing or fair use as provided by reference to legislation, the defence of fair dealing in the case of a breach might not be as expansive in reality.

Where liability falls 

The model agreements demand both the publisher and university to act reasonably when monitoring the use of the database. The module licenses seem to imply more onus on the university to immediately respond to a breach of the agreement, including in some cases, disciplinary action.[footnoteRef:19] In the Australian case University of New South Wales v Moorhouse & Anor,[footnoteRef:20] the library was considered legally responsible for the act of infringement committed by any library users. In Universities UK v Copyright Licensing Agency[footnoteRef:21], the Copyright Tribunal found in reading the license agreement that authorised users such as a lecturer at the university would be legally liable for merely instructing students to copy material. If the university had merely provided the reading list without any instructions to then copy the materials, then it was held that this would not be infringement of copyright under the agreement.[footnoteRef:22] These cases may illustrate that provisions within the license limit the application of fair dealing and exemptions under copyright legislation.  [19:  ibid 10.]  [20:  [1976] RPC 151 (High Court).]  [21:  [2002] EMLR 35.]  [22:  ibid para 25.] 


Interestingly, in the Canadian case Alberta (Education) v Canadian Copyright Licensing Agency (Access Copyright)[footnoteRef:23], the Supreme Court decided 5:4 that the Board of Education in Alberta was to re-evaluate their former understanding of ‘fair dealing’ that had previously excluded photocopies by teachers in elementary and secondary schools of Access Copyright’s materials. The case came after Canada had amended its copyright legislation, introducing the Copyright Modernization Act in 2012. The Supreme Court applied the tests outlined in CCH[footnoteRef:24] and concluded that the Board had skewed the teachers’ actions as independent from motivations to their students.[footnoteRef:25] Licensing contracts in Australia seemingly override the Copyright Act in the area of electronic resources.[footnoteRef:26] These cases raise the question as to whether the existence of a license changed how freely a court is to interpret the concept of ‘fair dealing’ and importantly whether the license agreements subsequently undermine the exceptions found under copyright legislation. [23:  [2012] 2 SCR 345.]  [24:  CCH Canadian Ltd v Law Society of Upper Canada (n 10).]  [25:  Alberta (Education) v Canadian Copyright Licensing Agency (Access Copyright) (n 22) para 28.]  [26:  Marita Shelly and Margaret Jackson, ‘Copyright and contracts: the use of electronic resources provided by university libraries’ [2012] 12:2 LIM 124, 124. ] 


It should be noted that the libraries and CRKN contacted for this project have never had a dispute go to court. In England and Wales, the Copyright Tribunal reviews copyright contracts. Costs of referral and full adjudication by the Copyright Tribunal are estimated to at least £250,000.[footnoteRef:27] [27:  Kretschmer et al. (n 14).] 


The cost of these agreements is an important consideration that from the informal interviews of this project. Academic libraries have a considerable budget in obtaining these resources for their students; one smaller university stated its yearly budget was over one million dollars.[footnoteRef:28] On average, interviewees use consortia for eighty to ninety per cent of their agreements. Ventures through a consortium may be a costly experience for institutions. However, budgeting became a predominant issue when considering independent ventures where the balance of negotiating power usually falls to the publisher. Economically, institutions in exporting nations such as Canada may struggle with purchasing power depending on the current market situation. There appears to be a constant struggle between maintaining subscriptions to these resources to meet demands of all academic departments and staying within budget. The publishers may only offer large bundles of resources for an expensive price, forcing smaller or less affluent libraries to consider cutting the subscription for students and staff altogether. Although this project only touches on the various differences between institutions in their experiences, further research may find that availability of resources may create disparity of study materials within the education sector, a main tenet of the concept of fair dealing. [28:  Note: sum is stated in Canadian dollars.] 











Conclusion and outcome

This project has found there to be some inconsistencies and misunderstandings around how a licensing agreement interacts with national legislation. The interviews conducted were informal in nature and further investigation into the experiences of institutions and consortia should include formal accounts to find any occurrences that undermine legislative exemptions in this area. This project agrees that a stakeholder analysis of policy preferences[footnoteRef:29] should be pursued, taking into account the leverage of each stakeholder involved in the process of providing content for academic institutions. Going forward, it remains unclear which method of access to these published works is the most effective. There may always be the strain of intellectual property rights to while promoting research and teaching at academic institutions. Experiences of these institutions appear to present an issue in different sizes and budgets of universities. This report presumes that smaller institutions may ultimately lose out because of the quality of the materials that they are able to provide. These agreements reflect commercial transactions while containing terms that stipulate specifically non-commercial usage.  [29:  See Uma Suthersanen, ‘Copyright and Educational Policies: A Stakeholder Analysis’ [2003] 23:4 OJLS 585.] 


This project has seen the benefits experienced by using a consortium in the negotiation stages of licensing agreements. The concept of collecting societies has also been discussed to help facilitate the exchange of licensing by owners and buyers. A Digital Copyright Exchange[footnoteRef:30] and Extended Collective Licensing[footnoteRef:31] have been discussed in government responses and consultations. Furthermore to collective initiatives, there have been suggestions that a system that is more flexible in structure of limitations and exceptions could be created through European Union’s Information Society Directive.[footnoteRef:32] [30:  Intellectual Property Office, Government Response to the Hargreaves Review of Intellectual Property and Growth (Cm 1199, 2011). See also Christophe Geiger, ‘The future of copyright in Europe: striking a fair balance between protection and access to information’ [2010] 1 IPQ 1.]  [31:  Intellectual Property Office (n 13). ]  [32:  P Bernt Hugenholtz and Martin RF Senftleben, ‘Fair use in Europe. In search of flexibilities’ (Institute for Information Law, University of Amsterdam 2011) <www.ivir.nl/publicaties/download/912> accessed 5 September 2015. See Council Directive (EC) 2001/29 on the harmonisation of certain aspects of copyright and related rights in the information society [2001] OJ L167/10 (Copyright Directive).] 


There have been different models proposed to change the landscape of materials made available for educational purposes. The concept of open licensing suggests that material be free and licensing merely improve the availability and equality of materials to the education sector.[footnoteRef:33] The evaluation of such a concept goes beyond the scope of this project, but it should be noted that open licensing might challenge the current situation where licensing agreements undermine statutory provisions that seek to make available materials for the purpose of research and private study. [33:  See Ahrash N Bissell, ‘Permission granted: open licensing for educational resources’ [2009] 24:1 Open Learning 97, 97-98.] 
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