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My Lord KAIMS.

MY LORD,

TAKE the liberty of dedicating

thefe papers to your lordfhip, as
to the perfon, who not only led me
into the general train of enquiry con-
tained in them, but to whom any
merit that-may be found in the con-
du& of the particulars of that enqui-
1y, juftly belongs.

I know not whether I thould have
moft fhame, or moft vanity from
this confeflion; but I feel fo much
of the latter, that I am perfedly -in-
different as to the other.

As the following thoughts were
directed by your lordfhip, and were
many of them revifed by the greateft

Az genius
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»peei. genius ¥ of our age, I have ventured

dent o O publith them to the world: I flat-

wieeter myfelf they may prompt others,
who have had advantages in any de-
gree fimilar to thofe I have had, to
trace the laws of their country with
more fuccefs, than it has been in my
power to do.

Many of your lordfhips papers as
yet unpublithed, though they were
open to me, may give room for the
publick to flatter itfelf, that whatever
is deficient or erroneous in the fol-
lowing fheets, will be amply fupphed
by your lordfhip.

I have the honour to be, with very
great refpe& and gratitude,

Your lordfhip’s obliged,
And moft obedient

Humble fervant, |

The AvTHoR,



PRETFACE

HE following chapters contain an

attempt, to trace from the earlieft
feudal times, the great out-lines of the
laws which ielate to land property, in
England and in Scotland, fo far as théy
are deuved from a feudal origin,

The progrefs of thefe laws, however
little attended to, is in both countries uni-
form and regular, advances by the fame
fteps, goes in almoft the fame direction,
and when the laws feparate from each’
other, there is a degree of fimilarity even
in the very feparations.

The rights affe@ting land property, have
chiefly diftinguithed the feudal from all
other laws. Many of thofe rights diftin-
guifhed in that manner, now prevail
amongft us, and the remains of man
more, may ftill be feen and felt.

Such a progrefs 1s the more to be at-
tended to, becaufe until the fubjects of
both countries have a knowledge of each

others
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others laws, there never will be a perfect
union of the two kingdoms.

Will a fubjet of the one country lend
money in the other, when he knows not
by what procefs he is afterwards to recover
it? Will he buy land in the other country,
when he knows not what fecurity he is to
have in his purchafe? An inhabitant of
Northumberland makes no feruple to buy
an eftate in Middlefex or Kent, who yet
will not buy the next field to him on the
north of the Tweed, and people on this
fide of the border, make as little fcruple
to lend their money on eftates, at the moft -
northern extremities of Scotland, who yet
will not truft a fhilling, on a Northumber-
land fecurity, at their door.

I am far from thinking our old laws
in Scotland, fhould upon every occa-
fion be overturned, to make way for an
union with the laws of England. The
following papers will thow, that the for-
mer approach to the latter of ther own
accord, and that the legiflature need only
let them decay by degrees, mftead of def-

troying them at once,
The
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The following papers were, however,
undertaken with another, and a more ex-

tenfive defign.

The fpiit of laws firlt fuggefted in
France, and the confiderations upon for-
feiture firft fuggeﬁed in England, that it
was poflible to unite philofophy and hif~
tory with jurifprudence, and to write even
upon a law fubject Iike a {cholar and a
gentleman..

That difcovery being made, it appeared,
that a law, once fo univerfal, and ftill fo
much revered, during the progrefs of

which, men arrived from the moft rude

to the moft polifhed ftate of fociety; a

law which has been the canfe of the great-
eft revolutions both civil and military; a
law connected equally with the manners
and with the governments of modern
Europe ; deferved an enquiry in the re-
publick of letters, independant of the pre-

fent and particular ufe of that enquny,-‘-

in any particular kingdom,

CHAP,
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CHAP L

Hiftory of the Introdu&ion of the
Feudal Syftem into Great Britain,

T is now generally agreed upon, that german,
the Feudal Laws. derived their origin
from the ancient Germans; under

which denomination weré comprehended
all the northern nations on the continent,
who, in vaft bodies, quitted their native
marfhes and forrefts, and overruhning the
Roman empire, fettled in it.

Yet in hiftorical relations of thefe nati-
ons, while they were in their own country,
we are not to expet relations of the Feu-
dal Law; for during that period it exifted
not among them: A fpecies rather than a
peculiarity of manners and inftitutions, may
however be obferved while they were at
home, which, added to a perfect peculiarity
of fituation when they fettled in the con-
quered countries, was the caufe of a fyftem
of laws and politicks, the moft peculiar
that ever appeared in the hiftory of man-
kind; a fyftem eftablifhed by every one of
thofe nations, however different in their

B diale€ts,



Introduction

dialets, feparated by feas and mountains,
unconnected by alliances, and often at en-
mity with each other.

The thought ‘of diftributing among a
conqueﬁg people the lands they have con-
quered, and of annexing to the gift,"a con-
dition of military fervice, is in itfelf an ex-
ceeding fimple one; accordingly we learn
from hiftory, it has been often reduced in-
to practice, as among fome of the Roman
colonies on the confines of the Roman em-
pire, among the Timarriots in the Turkifh
¢mpire, and among other nations: But
there were peculiarities attending the con-
quefts of the German nations, which never
did attend thofe of any other conquering
people; and without a peculiarity of caufe,
there never will be a peculiarity of effect.

The Greek and Carthaginian colonies
came from republicks; if they did not pre-
ferve a dependance on their native country,
they at leaft preferved a great connection
with it: They went out in fmall bodics,
and as {uch they formed themfelves into
republicks. Equality among the citizens
had been a rooted and political principle
with them at home, it became now, from

their
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their fituation, fHll more the natural and
confiftent principle of their union,

The various conquefts of Afia by Afia-
ticks, have been made for one man, and
not for a people, and therefore {tanding
armies have always been kept up to {ecure
them.

In the conqueft of Afia by Alexander,
neither he nor his army fought for habi-
tations, but for dominion and glory: That
dominion was preferved by armies and ci-
ties, he and his fucceflors were honoured
with the names of the cities, and together
with the anclent revenues of the ftate, re-
ferved to themftlves the military and politi-
cal admimitration:. The armies found a re«
fuge in the cities for themfelves and their
plunder, but the ancient inhabitants pre~
ferved their land property and their laws.

The Hebrews in Canaan followed diffe~
rent principles of conqueft; they extirpated
the ancient inhabitants, inftead of affoci- .
ating with them.

The modern European colonies are kept
in fubjection, not only to their native coun-
try, but even fometimes to particular bodies
of merchants in it. They are confidered
merely as inftruments of commerce, and are

B2 there-



Tutroduciion

thercfore in general left to be regulated by
the laws and police which chance to prevail
in the different countries from which they
are fent: Their principles of fettlement are
not determined by the natural circumftan-
ces of the fettlement itfelf, but by the views
with which they are fettled.

The Romans, who extended their em-
pire further than all other nations, pre-
ferved their conquefts too by colonies; but
as the members of them were for a long
time taken from the dregs of the people,
they went out without any extenfive fub-
ordination; afterwards when the foldiers
conftituted the colonies, and paid military
fervice in return for their lands, they had
indeed a regular fubordination; bat then
their connection with their native coun-
try was not broken, and befides they were
in continual danger from mncurfions of the
enemy: In thefe circumftances, it was not
natural the pofieffions fhould be hereditary;
for in the fucceffion to a vacant poffeffion,
bravery, where bravery was fo neceffary,
would be preferred to the relations of
blood ; nor would the preference be com-
plained of by men having connettions with
another country, and ftill confidering Rome

as
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as the feat of their fortunes. Accordingly
none of the lands given under the condition
of military fervice, to the members of thefe
colonies, went in defcent; a few given by
the emperor Severus excepted, and which
rather were ordered to defcend, than in re-
ality ever defcended to heirs.

In almoft all thofe various tranfmigra-
tions, it is obfervable, that the conquerors
either conformed to the civil laws of the
conquered people, if they left a people at all;
referving to themfelves the political and mi-
litary adminiftration; or they retained their
own laws among themfelves, leaving to the
conquered people the enjoyment of theirs.
The reafon was, a contrary regulation
would have been either impoffible for them
to compafs, or ufele(s when compafled.

On the other hand, in every one of thofe
various circumftances, the fituation of the
Germans was different: As there was no
general fyftem of government in their own
country, they had been fubjeted in their
various diftriéts, to that chlcftain, who
could do them moft good or moit hurt:
When they iffued abroad then, they went
rather as a band of independant clans, than
of mdependant members, with a [purit of

B3 oli-
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oligarchy, and not of equality.—Simple
both in their manners and in their views,
they could have no conception of a ftand-
ing army, with the expence, and difcipline,
and refources neceffary to fupport it: On
the contrary, having quitted their own
country in vaft bodies from neceffity, and
being in queft merely of a habitation, they
took up with the more fimple thought,
of fpreading themfelves all over the coun-
try, among the ancient inhabitants.—As
the nations they conquered were more nu-
merous, {o were they likewife more polifh-
ed, and expert in arts than themfelves;
therefore they durft not put fuch nations to
the fword ——Unacquainted even with com-
merce itfelf, they were fhill more unac-
quainted with the refinement of being made
the inftruments of it to others——As long
as the moft diftant views to their native
country remained, and as long as conti-
nual danger obliged them to be ready for
continual defence, the poffeflions it is true,
upon the death of tenants, could not regu-
larly defcend to their heirs, who perhaps
were not able to defend them, but would
be given to thofe in general, who appear-
ed the moft likely to be able to do fo; yet

3 when
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when in courfe of time that connection
came entirely to ceafe, and this bravery
was not {o continually neceflary, then-the
pofleflions we are fpeaking of, in contra-’
diction to all others in the hiftory of the
world, which have any refemblance to feu-
dal ones, became hereditary.~Being an
army, thefe conquerors naturally fell into
a fubordination in their fettlement: Vali-
ant, their genius as well as fituation led
them to inftitutions, which made it an obli-
gation upon almoft the whole body, ta be
ready at a military call; and that {ettlement,
fubordination, and obligation to mulitary
fervice carried in themfelves a fyftem of
laws, without the plan of a Iegiflator,
which, however the laws of the conquer-
ed people might for fome time fubfift, could
not in the end but f{wallow up all the
laws of all the countries where it came,

Naturally fond of the inftitutions of our
anceftors, we ar¢ apt to make this {yftem
the refult of the moft confummate political
prudence and refinement: But regular and
extenfive as the fabrick became, it was no
more originally than the very natural con-
fequence of very natural caufes: In invent-
ng other caufcs, we only deceive ourfelves,

B 4 by
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Introduciion

by carrying the refined ideas of our own
age, Into ages too fimple to be capable of
forming them.

It has been long difputed among -Anti-
quarians, at what time the feudal fyftem
was firft introduced into England While
fome have been pofitive, it was eftablifhed
among the Saxons; others have been as
pofitive, it was firft introduced by the Nor-
man conquett,

Thefe opinions, by certain conceffions,
on both fides, may perhaps be reconciled,

The Saxons in their own country, had,
like all the otiwr Germar uaticns; thew
princcs‘ aud chicttains; wey tad skewife
their flaves, who ferved them wot as deme-
flicks, but as labourers of land, for which,
when given to thefe {laves, they paid in
return a certain quantity of cloaths, and
corn, and cattle. 'When fuch a people fet-
tled in a foreign country, it is naturally to
be expected, that certain portions of the
land would be referved for the prince, and
the reft parcelled out among the chieftains;
that in order to prevent difputes about li-
mits, and to.make the deed more formal,
thefe laft. would have their lands point-
¢d out, tp them by the prince, in prefence

' of



of Feidal “Siflem. 9
of the other chieftains, and when writing
came into ufe, pointed out to them by a
charter; and that both the prince and chief-
tains again would fettle upon their lands
their followers of an inferior degree; and
their {laves, ’
At the fame time we are not to imagine
that the whole land of the country was fo
diftributed, or fo holden. The * Germans * L'Efprie
. . des loix.
in none of their conquefts affumed the pro- [, 300
perty of the whole lands to themfelves, the Cap- 8.
fuperfluity would have been burdenfome;
fuch of the ancient inhabitants then, as were
allowed to live in the country, kept their
lands on the ancient footing; fuch of the
intruders too, as were not attached to any
chieftain, taking pofleflion of any vacant
land that they found, enjoyed it on the
fame footing; both of them held their pof-
feflions at firft without grant from the
prince, and when writin g came in, likewifg
without writing.
But then, as it was neceflary to reduce to
fubjection, under government, in a political,
thofe, who were not fubjeéted in a feudal
capacity, the king fent his own officers to
judge, and to lgad to war the pofleflors of
thefe latt Jands, in the fame manner as the
chictf-
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chieftains judged, and led to war the peo-
ple dwelling upon the lands, which had
been granted, in a feudal form, to them.
_The diftintion between lands held on
the ancient, and thofe held on the new and
feudal footing, is obvious, and marked with

* L'Efprit puuﬁon n the earlier French #law, Lands

des loix.
Lib. 30,

of the former kind were called Alleux, the

t .17, officer fent to command in them was called

, 2C

4 Reform.

cutlom,
Are 102,

+:tareali, JoEE to the officers of them.

bl 1,

Toim. 13

Count, thofe living under his jurifdiction,
and poflefling {uch ands, werc called Libres,
crinLatin Libers,and often Milizes,and were
defined to be; - Celles qui ne recofrnozﬁﬂt
fuperdenre in_feodalité, et ne fint figets a faire,
ou a payer aucuis droits feignenrians.  Such
lands were clafled into counties, thefe again
into vills, and thefe laft into hundreds; over
the vills ¥ZcaiiZ, and over the hundreds Cen-
tenarti were placed, the latter to act under
the former, and both to aét under the Count.

"Lands of the latter kind were called Feodaux,

thofe holding them were called Leuds, 1. e,
Lozds; the Leuds judged their own people,
and led them to war; their lands were not
contained in the divifions and fubdivifions
of the counties, nor were thetr people fub-
+ Marcul-
fus preferves the very form of converting an

allo-




(f Feudal Syfters. 11
allodial into a feudal eftate.——At a much L'Eipirit
Jater period of the feudal fy{’cem in Italy, }‘f;l"j:
the Allodia and Allediariz make no inconfi- Cap. 8. &
derable figure in the books of the Fiefs; and '+
in the earlier feudal hiftory of all Europe,.
the diftinction betwixt the Albdia and Be-
neficia, the lords and the counts, the free-
men and vaflals, 1s without difficulty to be
{een.

When this diftinftion was fo univerfal
among other feudal nations, during the
Saxon times, 1s it to be believed, that it did
not {ubfift among the Saxons? It did fubfift;
and 1s to be found in the celebrated, though
hitherto ill underftood diftinction, betwixt
Thain Land or Boc Land, and Reve Land
or Folk Land.

Land granted to thc Thains or Lords
was called Thain Land; Allodial Land, over
which the king’s officer, called in the Saxon
language, Rewe, and afterwards therriff, had
jurifdiction, was called Reveland. Again,
land of the one kind being held by a char-
ter, was at other times called Bocland, that
15, book land ; 1and of the other kind being
held without writing, and in the ancient
manner, and moftly by the ancient inhabi-
tants, was at other times called Folkland. In

a mul-
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s1e 2 multitude of the Saxon * laws, thefe two
é“fnd fpecies of lands are continually fet in oppo-
Leg 37: fition to.each other.
gea;d This produced the diftinGtion between |
the proprietors of Bocland, called Thegen,
that 1s, lords, with the Theoden, who were
thofe under them ; and the pofleffors of Folk-
Jand, called Coples, that is, counts or earls,
with the ceorles, who were thofe under them.
3 Lexde A +law of Athelftan, in enumerating the |
%:;:ﬁr’:[ orders of the ftate, fays, Ef ibi erant quili- |
noribus in bet, pro fua ratione, cople et ceorle, Thegen et [
the Judic o ooden; which firft Lambard juftly tranf- | x
Lund.  Jates by the word Comess and a law of|
4 Lex Ina King ¥ Ina, fo far back as the 688, makes A
36 mention of counts or earls, and of their
counties.
The poffeffors of allodial fands are, in|
the language of thofe times, to be likewife
underftood, by the general word made ufe
of in the French law, Liberi, fet in oppo-
fition to the flaves, and to the tenants un-
der the dominion of the Thains. As in the|
French law too, the Liber; were defined to
_be, Celles guz ne recognojffent fuperienre en Peo|
dalité, fo in Dooms-day, the Liferi are ex-
Preffed to be, thofe gui ire poterant quo vole-
bant, men, in fhort, attached to no lord inj
a feig-
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a feignoral, but to the king alone in a po-
litical capacity; though from the fame book
it appears, that they often, for their great- -
er fecurity, put themfelves under the pro-
teftion of fome lord. .

The Folkland was divided and fubdivid-
ed into Counties, Trythings, called fince by
corruption Rideings, and Hundreds, and
over thefe divifions the king’s officers, in the
fame manner as in the French law, were
placed in their orders. Many Saxon laws
defcribe thefe divifions, and the 3s5th law
of Edward the confeflor, near the end, e-
numerates the officers fet over them to be,
Vice comites, et Aldermani, et Prepofiti Hun-
dredorum, correfponding to the Comites Vica-
rit and Centenarii of the French, and fet in
oppofition to the lords, who immediately
follow them in the enactment of the law:
Barones vero qui fuas confuetudines babent, et
qui fuam babent curiam, de fuis hominibus
videant, et fic de iis agam‘ et omnia rite
Saciant,

As the judge of the Thain land was the
Thain himfelf, fo the judge ordinary of the
Reve land or-Folkland was the * Reve or s L. pad.
Shirrive, and the court in which this laft weardi ss.
judged the freemen, feparate from that
cocrt in which the Thaine judged his peo-

ple,

)
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ple, was fometimes called the Revemote * or ;
Scyremote, and at other times by it is to be
underftood even the Folkmote. :

As in France the form of conver ting al-
lodial into feudal eftates is to be tr aced, fo.
in England great part of the book of .
Dooms-day is taken up with an account of |
the converfion of the former into the latter.

~ From the fame book it appears, that feudal

+ Dooms.

day, Tit.

Hercford.

often returned to be allodial eftates, as for
example, from the defect of heirs, and re-
turned to the fubjetion of the king; tho’
he was fometimes cheated of the cenfuslaid .
upon them: - Hec terra fuit tempore Ed-
awardi Thain land, fed pofiea converfum eff in
Reve land, et idem dicuns legati regis quod ipfa |
terra ef cenfus qui tnde exit furtim aufertur re-
g7, isa return often to be found in that book.
I am fenfible, this account of the diftinc-
tion betwixt Folkland and Bocland, is dif- |
ferent from the various accounts given of |
it by modern hiftorians, and lawyers, andI
antiquarians; but I appeal to the nature of
the German conquefts, to the analogy of
law in neighbouring nations at the time, !
and to a general view of the fureft guides
in this queftion, the Saxon laws themfelves.
Among the Saxons then, though a great
 part
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part of the lands of England were held by
‘a feudal tenure, yet many of them conti~
> nued ftill to be allodial.

" And even in thofe which were held by a
@cudal tenure, the feudal relations were far
ﬂom running in that regular fubordinati-
on, which, with after-ages, made the feu-
dal conncctions and dependancies fo-com-
;ji)leat, in the eftablifhment, and extenfion of

the rights of the rear vaffals,

_ Two things were great bars to the pro-
grefs of the rear vaﬂallage Inthe firft place,
when the lands given immediately by the

:king, reverted to him, as they frequently
“did, either by the crime of the vaflal, or
from the limited deftination of heirs; if the

rear vaffal had not fallen with the principal
»one, the king would then have loft the pro-
ﬁts of the reverfion. In the next place, the
flords were too fenfible of that indepen-
ance, which arofe to them, from the here-
litary enjoyment of their eftates, to beftow
he fame power of independancy "on thofe
-below themfelves. Both the king and the
Jords then found their advantagc in limit-
ng the interefls of the rear valhls.

Accordingly, it was late * in the French ok I’:fP“‘
LB 01X,

ilaw before the rear hcfs were made de- 1.

15

A {eend- &t ip. 25
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*Lib.
Feud. 1.
Cap. 1.

+ Affur.
de Geft.
Alfred,
P. z1,

1 Spill.
tenures,

Cap. 26.

Tntroduétion

feendable to heirs. In * Italy, at the tinie
the books of the Fiefs were wrote, the crown
vafials could give in fee; but then thofe to
whom they gave, could not give again un-
der themfelves. Among the 4 Saxons, the
kings did not grant the earldoms, &e. ari-
fing from territorial powers and emolu-
ments in defcent; the lordfhips were in-
deed granted to the lords and their heirs,
at a more early period among this people,
than in almoft any other ftate in Europe;
but then there is not the leaft reafon to be-
Yeve, that the grants under thefe lords were
at all hereditary: for though we fee by
1 charters far down in the Saxon times, that
fome of the book lands were granted by the
proprietors, to people under them, for ma-
ny different fervices, in the form of a char-
ter, and for one, two, or three lives; yet it
is obvious that thefe grants were of the na-
ture of Leafes, not of Fiefs, and the pof-
feflors of them were tenants, not rear vaf-
fals.

Again, in the connections even between
the king and his immediate vaffals, or the
lords, the tye was but {light among the
Saxons. In the hereditary poffeffion of the
grant made fecure to the crown-vaffals; in

the
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the fendal form of the grant through a
charter; in certain heriots and profits paid
on change of heirs; and in the obligation
to certain military duties; the out-lines of
the feudal fyftem may be feen: but that in-
finité variety of rights, arifing from the
clofer union, betwixt the king and his vaf-
fals, and from the fubordination of that
union defcending through the various ranks
of the nation, was as yet not known.

Nor is this backward ftate of the feudal
inftitutions among the Saxons to be won-
dered at: the feudal fyftem was not efta-

blifhed at once, in any one kingdom of Eu- -

rope; the Saxons befides were a cruel and
extirpating race; inftead of fettling them-
felves, and fpreading peaceably among the
Britains, thofe laws, which that fettlement
would have neceffarily involved in it; they
put many of them wantonly to the fword,
and drove many more into France and
-Wales. Thus more land being vacant than
the Saxons could poflefs, their chieftains
would not for a grant of land, fubmit to
the fevere feudal regulations; add to this,
that the princes who came over, being ra-
ther plunderers than princes, their atten-
dants were, and continued to be, rather

: C atlo-
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aflociates of, than fubjected to them; and
from thence arofe betwixt the pririces and

the chieftains, that degree of equality, which

is fo contrary to the Feudal Syftem, and to
the rights of the fuperior lord.

William the Conqueror came from a coun-
try where the greater power of the prince
had fooner conftituted the feudal fervices,
and emoluments over the crown-vaflals,and
where a longer duration and fmaller inter-
ruption of the feudal principles had given
time and room for the rights of the rear-vaf-
falage to ripen. He introduced many of the
laws of his own country into his new domi-
nions: By the number and variety of thefe
laws, the infinite number of grants made by
him and his followers, the language of the
feudal books which he made to fubplant that
of the Saxons,and many new formsand terms
in which it was made neceffary to manage
all difputes in law, at a time, when every
judge was a Norman, and almoft every dif-
pute in fome degree a feudal one; occafion
has been given, for the opinion, that this
prince was the firft who brought the Pri-
mordia of the Fiefs into England.

Three general alterations were made by
William, which, by their important effects,
have
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have dazled Antiquarians, and led them in-
to that opinion.

In the firft place, he altered the nature
of a good deal of the land in the kingdom,
by abolifhing the diftinction betwixt allo~
dial and charter land, A great part of e Doomt
# Doomfday is taken up with an account of -
the converfion of the one into the other;
and moft of thofe lands, as well as of all
the other lands in the kingdom, he made
to be held by military tenures or knight-
fervice. ‘This he carried fo far, as to fub-
ject the church-lands to the fame fervice,
and 1 fixed the number of foldiers which 4 Spell.
cvery bifhoprick and abbey fhould equip Cod. g,
for the war. vet.

Again, the diftintion between allodial
and feudal land being deftroyed, the great
offices which were founded on that diftinc-
tion, fhould have fallen too: But William
prevented this: From the greater progrefs
of the feudal fyftem in his country, the
carldoms were become hereditary, and were
held of the fovereign by a feudal tenure:
the counts again had fpread the fame {yftem
under themfelves, and made the freemen
hold of them by the fame tenure. Now
William, in imitation of thefe great feigno-

C a2 rics
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ries of his own country, * attached large
territories to the title of Earl, in England,
and carrying the imitation of the fame
fewnoues fhll further, made the earldoms
helechtaxy ; by this alteration, thofe ho-
nours, which among the Saxons were on-
ly official, and during pleafure, became
now feignoral and pelpetual

But the great alteration which happened
in the time of William, or in that of one
or two of his fucceffors, was: That not
only thefe great offices were made heredi-
tary, but that the whole fiefs of the nation,
as well thofe holding of the great officers, as
thofe holding of the lords, became fuch; in
thort, the rights of the rear-vaffals advanced
to the {fame degree of firmnefs, with that of
the more immediate vaffals of the crown.

The greater progrefs of the feudal fyftem
had eftablifhed thefe rights in Normandy,
and they were by the conquerors tranf-
planted into England: in confequence of
this, all the effetts which neceffarily muft
follow a gencral extenfion of this kind, do
immediately ftart up in this reign, or in a
reign or two after. Thus the term 4 vavaf-

Gul. ch four or rear-vaffal we find immediately in

H(n 1.

lex ». &

% the laws of the Norman princes.—Thus
homage,
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homage, if not introduced by William, had
at leaft, all its ceremonies affigned it by
him;* and which ceremonies became ne- : ¢gy,.
ceffary to pleferve the memory of the te- paré
nure, at a time, when not the heirs of a ges s,
few great thanes holding of the king, asli™ 3
n the Saxon times, but the heirs of many b3
thoufand vaffals holding both of the king
and fubjelts, were claiming pofleflion, and
could no longer even by the laft be refufed
it.—Thus the right of efcheat to the lord
was {oon after eftablifhed, over the rear-
vaffals, whofe holdings were become by
that time hereditary :—Thus the ward and
marriage of the heir, of which, as Sir
Henry Spellman 4 proves,. there are no + Spell
veftiges in the Saxon law, and to which ?:;urf: &
mdeed the independancy of the Saxon 15
thanes would never have {ubmitted ; w
find, quickly taking pIace, among the Nor-
mans, taking place in favour both of the
king as fupeuor lord, and of the fubject as
fuperior ford; in favour of the king, who
had power to inforce them, and in favour of .
the fubject, who when he granted his land
hereditarily under himfelf, had been accu-
ftomed in his own country to demand, and
thought he had a right to demand, the fame

C3 mnci-
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incident, from his vaffals, in return.—The
ward of the heir, we find from Glandville,
fully eftablithed, in the reign of Henry
1L the marriage of the heir, which in its
eftablithment could only come after the
ward, is referred to, in the laws of Henry
1. as a law fubfifting in the time of Wil-
liam Rufus, the immediate fucceflor to
William the Congqueror; and this char-
ter of Henry I too, it is obfervable, or-
dains, that all fubject fuperiors fhall ob-
ferve the fame regulations with refpect to
their wards, which that prince there pre-
fcribes to himfelt, with refpect to his own,
* Bt precipio ut Baroues mei_fimiliter fe conti-
neant ergo filios et filias bominum fuorum.

The queftion at what time the Feudal
Syftem was firft introduced into Scotland,
and by what fteps it advanced, 1s much
more difficult to be folved. The Englith
have the laws of their Saxon kings, they

. have charters too as far back as the 694 5

but the Scotch have no fyftem of their law

before that of David I. who began his

reign anno 1124.; nor charters before the.

time of Malcolm III. who began his anno
1057.

In confequence of thefe defects, it is ftill

1 Coadit
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a difpute in Scotland, whether the feudal
law was eftablifhed there, as carly as the
reign of Malcolm IL.
Perhaps by certain conceffions, the dif<
fering opinions concerning the origin of
the Syftem, in this part of the ifland, may
be likewife reconciled.
The Feudal Syftem, we have feen, was
not eftablithed at once in England, but by
degrees; the fame was its progrefs in every
other country in Europe. Further, the
principles of the fiefs were fettled by a
conqueft in every country where they
came, and in proportion as that conqueft
was perfect or imperfect, they acquired a
firmer or lefs firm footing. Laftly, it is 3
plain not only from facts handed down by
hiftorians *, but likewife from the famous » cryig,
account 4- of the laws of Malcolm, prefixed g!x o
to the Regiam Majeffatem, and the terms b & 3.
made ufe of in that account, that before his o
reign, fome of the feudal charalterifticks Male.
were known in Scotland.
It is probable then, that before the reign
of that prince the Primordia of the fiefs
were advanced in much the fame degree in
Scotland, as before the time of William the
Conqueror they were advanced in England.
C4 They
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They muft have taken their rife from fome
conqueft, made by nations of German ori-
gin, in the lower parts of Scotland; and
from thence been extended to the more
mountainous: for thofe nations, wherever
they went, by their {ubordination of ranks
in conquering, and their divifion of the
conqueft when made, laid continually a
foundation for the feudal ftructure to rear
itfelf upon.

It was Malcolm then who put the laft
hand to, and compleated the feudal ftruc-
ture: That politick prince brought the
{yftem to completion by art*; by the con-
verfion of the allodial into feudal lands,
exprefled by Fordun+, and the laws of Mal-
colm,} as an alienation made by the king
of all that land not yet difpofed of, which,
in right of the crown, was deemed to be-
long to the king; by the prudent diftribu-
tion of thofe§, and of the real || crown-
lands, among his nobles; by titles of ho-
nour attached to feudal grants; by mak-
ing all donations of forfeitures in the feu-
dal form; a cuftom which all his fuccef~
fors too followed; by the far greater pri-
vileges of the king’s vaffal, than of the Al-
lodiarius, one of which was in moft na-

tions



of Feudal Syftem. 25
tions of German origin,* that a greater » L'Efprit
compofition was exated, -and paid, for ﬁﬁs_ '3";"
taking away the life of the former than of cp.s.
the latter; by that fecurity of pofleflion
which the introduction of charters confer-
red, and which all were fond of acquiring:

And laftly, by that influence, ‘which the
example of all neighbouring nations, could
not but have upon his people.

The words of Fordun defcribing the ftate
of the kingdom, prior to the time of Mal-
colm in Scotland, and the alterations made
by that prince, contain the outlines of the
ftate of the Feudal Syftem among the
Saxons, and of the alterations made upon
it by William in England: § Autiquitus + Ford.
vero confieverant reges, fuls dare militibus, Ll:f;-4‘;3'
plus aut minus de ferris fuis, in Feodifirmam,
alicujus provincie portionem vel Thanagium.
Nam co tempore, totum pene regnum divide-
batur in Thanagiss, de quibus, cuique dedit,
pro ut placust, vel fingulis annis ad firmam,
ut agricolis 5 vel ad decem annorum, Jeu
Vigintl, feu vite terminum, cum uno faltem,
out dusbus beeredibus, ut liberis et generofis;
quibufdam itaque, [ed paucis, in perpetuunm, ut
militibus, Thanis, principibus.  Malcolmum
autem in donis ita largum fuife, ut cum

onnis
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ommis totius wvegni, certas regiones ef pro-
vincias, ritu prifcorum, in propria poffeffione
tenuerat ; nihil inde poffidendum fibi retinuit,
preeter montem Schonee.

In return for thefe favours, and in con-
fequence of .the foundations which were
laid by this prince, the ceremonies of
homage were eftablifhed, the incidents *
of ward and marriage were conferred; and
in fituations of both nations ripe for the
Feudal Syftem, the natural courfe of things,
and the prudence of the Scotch monarch,
brought about in one part of the ifland,
what the violence of the Englifh monarch
had betore inforced in the other.

CHAP,
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CHAP IL

Hiftory of TENURES;

SECT. I

: S the principles'of the Feudal Syi’te.m' Specis of
A X were founded in conqueft, as all its tenures.
aclations tended to preferve and defend

;that conqueft; fo at firft almoft all Fiefs

were held by military fervice. In the ..
Saxon times even the grants to religious tenures,
houfes were burdened with the charges of
military expeditions, and the repairing
bridges and caftles.

- This connection betwixt the nature of a

fief and the military fervice, was underftood

to be fo neceffary, as to laft even till the lat-

e{’c times in; the law. * In England, before the “Wright's
‘twelfth of Charles II. if the king had granted tenures,
lands without referving any particular fer- 5%, '3%
‘vice or tenure, the law creating a tenure for voce te-
‘him, would have made the grantee hold by ™* )
‘knights-fervice; and in Scotland, before the

20th of George I1. all lands were prefumed

to

faor i =47 Thram im@ iy 7o
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to be holden ward, that is, by knight-fervice, :
unlefs another holding was exprefled. '
In all the German fettlements, after the
divifion of the conqueft, both the princes:
and the chieftains diftributed their fhares,
partly among the braveft of their follow-:
ers, who in return were to attend them
in war; partly among fuch as inclined to,
be hufbandmen, .called in the compilement .
of the Confeflor’s laws, Sokmen, from-
whom they received in return certain
quantities of corn and cattle, and cloaths;
and partly among their {laves, called -
the fame compilement Villains, who la-
boured the ground for behoof of their:
mafters.. i
The contempt which in thofe n1a1t1al
ages, was entertained for every man who!
sy, was not a foldier, * brought the Sokmen:
Spelm. very much upon the fame footing with:
gloff. voce egq » ‘
Sorman  the Villains., A law of Edward the Con-
;"i feflor 4 puts an equal valuation on the:
T 1s life of a Sokman and of a Villam, Man-:
bote in Danelaga de Villanno et Soc/mmmzo,.
12 oras.

Hence, during a long time in the feudal

fettlement, the pofleflions of the hufband-

men were rather leafes than feuds, and the;

poffef-:

Sscenge
tenurce,
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fpoﬁ‘cffors of them rather tennants than
“vaffals, They were defpifed in the com-
monvwealth; in every different nation they
‘had a different name of bafenefs, as in
'Il'i‘rance that of Roturiers, and in Britain
that of Sokomen; they were fubjetted to
..the meaneft fervices, and, as a appears from

.'the book of Doomf{day, were inconfiderable

in numbers; they bore no part in the coun-
cils of the nation ; thofe who held of the king
f1_'n capite, by knights fervice, being the only
vaflals who were originally admitted into
‘thefe; eventhe price of their lives was eftimat-
ed very low in the law; and at a period when
the pofleffions of the military vaflals were be-
c come hereditary, thofe of the hufbandmen,

29

as appears from all the Saxon charters¥, to * vid.

fuch people, were either during pleafure
T'Jor at moft for life or lives.

: But in procefs of time, thefe hufband-
lmen having continued long in poffefiion
of the land, and during a more fettled
ﬁate of affairs, being grown into eftima-
tlon in the commonwealth, began to
clalm, and with little oppohtlon, an inheri-
fance in the land: this claim made good
caufed Soccage to be confidered as a regular
enure, and gave firmnefs to it as fuch.

As

3

Spellman
? of tenures,
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As the times too grew more peaceable,
and the new conquerors were more fafe in
their conquefts, fuperiors run very much
into the practice of exchanging that mili-
tary fervice, which was no longer of the-
fame ufe as formerly, for the fervices of
agriculture.

Further, the fame peaceable manners,
made the minds of men be fhock'd with
the bondage of their fellow-creatures; *
Villains were infranchifed, the flavith te-
nure of villenage, which had taken its-
name from the objelts of it, was deemed
to be too fevere, and by degrees was con-
verted into Soccage, a tenure better accom-
modated to the more civilized difpofitions
of mankind. '

Thus the tenure by knights-fervice, and
the tenure by villenage, the one finking,
and the other rifing in dignity, falling both
gradually into the ballance of Soccage te-
nure, this laft extended itfelf daily
Great Britain over land-property.

The extenfion of Soccage, was a devia-
tion from the original feudal relations;
the alterations in the rents of Soccage:
were the effect of an equal deviation from”

feudal manners.
Lyt
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Lyttleton obferves, 5 that vaffals by Soc- T élt .
cage, paid originally the atual fervice of the 4
plow, in lieu of any other rent, and that from
thence they got the name of Soccomen.

But afterwards, it appears, that they
‘came to pay a certain rent in corn and
«cattle,  According to Sir Henry Spell-
-man¥, the word Farm or Feorme, which*spcnm.
‘we now ufe for rent, fignified antiently '“""“‘
“corn and cattle; and Gervafs 4 of Tll--tSelden.
bury relates, that he has himflf, in the ;°]w‘°3.
reign of Henry I feen feveral of the
king’s vaffals, driving their rent of corn
and cattle to the king’s court, but that
‘the fame prince going abroad, and hav-
ing occafion for money, fent people
'tluough the kingdom to value the rents,

‘and that in each earldom a vicarius was
placed to bring thofe rents converted into
‘money, into the exchequer.
- The alteration made by this prince,
~was made by a great many other fupe-
riors, who' not refiding on their eftates,
-as fuperiors had done in the fevere ages
of the Feudal Syftem, were glad to ex-
“change the or iginal duty of mlhtaly fer-
vice, fox the fervice of agriculture; and
that afterwards for the payment of corn
P and
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*Lyulet. and cattle, and that at laft for the pay-

. 110,
reo. " ment of a certain ftated fum of money *,

Burgage.
ment, it appears, that almoft the whole

!

Thus in the original feudal eftablifh-

commonwealth would be divided into two
claffes of men; the foldiers and the huf-’
bandmen: The firft of which, by their:

tenures, were bound to confront danger,”
and the other from inteftine broils or fo--
reign invafions, were continually expofed

to it. ‘The moft martial nation however,
muft have fome artificers attending them;,

but thefe, unable to brave the dangers to,
which the other two bodies of the nation"
were accuftomed, and fecing no fecuuty
for themfelves in the country, either re-!
tired into the antient Roman towns, 01'
built new towns for themfelves.

At firft defpifed among a nation of
warriors, they were in the meaneft con-:
dition: from a view of the fituation of:
the towns of England in the book of]
Doomfday, it appears, that the inhabi--
tants of them were anciently a mixture of
people, either in the demeafne of the kmg,
and confequently tenants at will; or m}
the dominion of a variety of lords; or!
Liberi, who had found they could not

live
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lne without putting themfelves under the
more immediate proteCtion of the king,
or of fome lord; and that all of them
were under the jurifdiction, either of the
l\msr in his burghmote, or of {fome lord

sin his court, and payed a cenfus and

itaxes to the bailiffs, called Portreves, of the

.one or the other refpectively. The famous
“charter of William I. to the city of Lon-
“don*, is no other than a mere inftrament+ Holing(-
cof protection ; the mlghty privilege he "e‘dg.
_confers upon the citizens is, that theyfol. is.
_fhall be law worthy, and that they fhall
“be capable of inheritance.

Even in thofe times however, it appears,

- that both the princes and the lords were
beginning to encourage thefe fettlements.
~Willlam the Conqueror 4 ordered many 4 via,

7 of them to be ereCted through the land;char

and the Saxon princes and lords had al-cap. 61

1lowed the towns to form themfclves into :Z;”‘;“:g

i £ communities and gilds; had, under pretext } Doomf-
"of proteting them, walled them round, '
-and garrifoned them with their own men;

- had beftowed fmall territories for fapport
- of the community; and in return had ex-

acted finall rents § in provifions and horfe- § via,

¢ carriages, dDa‘;?mf-

D In
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In after times the benefit of thefe towns
was fhll further obferved ; they were freed
of their Portreves, and of foreign jurif-
ditions; their taxes and lands were feed
out to them in’feofarm; they were al-
lowed to enjoy their own magiftracies;
enfranchifements were granted them; char-
ters and privileges were confeired, and a
new, feudal, free tenure was brought into
the law, called tenure by Burgage; a te-
nure highly advantageous to thofe who
ereCted it, as thereby they rendered the
people who held by it dependants upon
them, and the towns places of defence
againit their enemies.
* Reg. The fame fecurity which beftowed firm-
gg:j'z _ nefs on the tenure of Soccage, and which
ap. 23. the introduction of Burgage tended to be-
ﬁ;;_"ﬁ'_z' frow on the nation, produced likewife the
!é[gr;vi ] tcnpre of m.ortlﬁcatlon, or Erankall moigne;
1b. 7.  which laft it was called, becaufe the lands
cap. 1. were held as a free alms in Libera Eleeno-
in prin. et e
infin. fina, on the account of religion *.
Originally, when lands were given to
the charch, they were burdened with mi-
litary fervice; this fervice the bifhop or
abbot, in fome ages by himfelf, and in
others by a d:legate, performed: but when
i the
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:,the neceflity for it became lefs, people in * Ly,
giving lands to the church exalted nofsegi'r"“'
«other return, than prayers and ftich reli- lx:» .
gious exercifes *. i, 39
i Thus the feveral orders that were of
'value in the ftate, the foldiers, hufband-
'men, artizans, and clergy, became each
the objett of a diftinét tenure, and the
four fimple forms of tenure, into which
all the reft may be refolved, came, by the
natural and gradual courfe of things, into
the law.

As thefe three laft fpecies of tenures
were extended by the more peaceable and
humane genius of the fucceeding times, fo
the fame genius produced a great altera-
tion in mulitary tenures, both in England
and in Scotland.

Originally the grants of lands were bur- Efcuage;
dened with indefinite military fervices; but
in the time of the Normans, thefe fervices
came to be diftinguifbed one from another,
and according to thofe diftinctions mili-
tary tenures got different names: Thus
fome lands were granted on condition of
guarding a caftle, and thefe were faid to
be held by caftle gard; others on that of
performing warlike offices about the king’s
| D2z per-
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petfon, as to carry his banner in the (h)
* Spetim. of battle, and thefe were faid to be held |
weziie of by great ferjeanty; others again were grant-i
feuds,
... ed on condition of attending the ng n:

ca
Mad. hift. perfon on foreign exped itlons, and thefe

‘rflt\:;:q were faid # to be held by Efcuage.
Of thefe laft confifted the glealef’c pait;
of the feudal property in the kingdom. |

+ Lib. According to the books of the Ficfs!

feud- 2. g]] vaffals were orlginal y obliged to per-|
form their fervices in perfon; ahezwauls'
as the feverity of the feudal law declined,
and it became indifferent to fuperiors,
whether the fervice was performed by the
vaffal or by anotnel, the vaflals by Efcuage
in England got into a way of not attend-
ing.in perfon; inflead of fuch attendance,
they fent deputics in their places. To this|
prattice long acquiefced in, a fanction was
given, by a judgment, in the reign of Ed-

§ Lytdec. ward IIL. & But il the fief, as appear

‘;g lg’ from a cafe in that of Henry I. was for-

notes on feited, if the deputy was not fent §.

EI!E:": ¥ In further procefs of time, as fuperiors
became ftill lefs exadt, vaflals became fhll!
more remifs; they did not even take the
trouble of fending their deputies, but gav
a compenfation in money to the lord, ac-

cording

3
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cording to an afleffinent determined by,
parliament ; and for this compenfation he
could only diftrain, but not fubject his
waltals to forfeiture.

At the fame time, as fuperiors had fhll
great power over their vaflals, they exact-
ed, and diftrained for exorbitant fums, un-
der pretence of this compenfation.

To elude thefe exaltions, the vaffals in-
veated, what is called by Lyttleton the Ef-
cuage-certain; by this they became bound
in the charter, to pay a certain, ftated {um
of money, In lice of attendance in perfon,
or by deputy.

This produced the diftinction betwixt |
Efcuage certain, and Efceage uncertain ;
for where fuch provifion was not made by
the vaflal, or where 1t was provided that
the compofition fhould be regulated by the
afleflinent of parliament, the Efcuage was, Lytiet,
called uncertain *, fedt, 1200

In this laft the fuperiors continued their
cxations, nor when they laid on and levi-
ed them, did they give the vaflals the an-
tient alternative-of paying in fervice, or in
moncy, as they pleafcd: On the contrary,
Henry 11 upon occafions of war, ufed,
without fummons, or any other ceremony,

D3 to
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to affefs a fum upon every kmghts fee, for |
the exigencies of the war * ;

But what was laidon by th1s prince w1th '
fome moderation, {feems to have been laid on !
by fucceeding princes without any; and
the example of the fovereign with regard
to his vaffals, was followed by the lords:
with regard to theirs, |

Thefe affefiments raifed fo great cla.’
mours in the whole nation, that they be- |
came, in the reign of kmg John, one of |
the chief fources of contention betwixt thatf
monarch and his fubjets. Thefe laft pre- |
vailed; John figned the Magra Charta;
one claufe of it was, - Nul/zmz_/uzz‘agzzmz
ponatur in regno noftro, miff per commune con-
ctliwm regui nofri: And though this con-
cefiion concerned only the king, with re-
gard to his vaffals, by Efcuage uncertain,
yet it was equitably extended to all mefne!
lords, and their vaffals, by Efcuage uncer-
tain; thefe being obliged to pay, and thofe
to accept, Efcuage, at the rate affefled by
parliament.

The Efcuage certain came to be deemed
altogether a Soccage tenure, and therefore
was only fubjeét to the duties of it; but
the Elcuage uncertan, on the contrary,

con-
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“continued il fubject to the incidents of
‘ward and marriage. This laft then came
to be a firange mixture of military and
Soccage holding; as it was fubject to ward
~and marriage, it was of the former kind ;
as it pald moncy, inftead of military fer-

R

‘v1ce, it was of the nature of the latter.

In Scotland the feverity of the military

tenure came to be foftened after a different . wa,d

.manner. 4
As our only incurfions were into Eng-
land, they were eafy; we had but little
jmoney, or occupation, and being weaker
‘than the enemy, we were obliged to keep
‘our difcipline firiét: Thus our vaflals did
not decline the military expedition, nor
-could they eafily give a recompence in lieu
of their attendance ; nor in our dangerous
nﬁtuatlon were fuch difpenfations to be at
#all allowed.
i Tor thefe reafons, the obligations to mi-
itary fervice continued very long in the
‘Scotch law *, even as long as we had wars

* Craig,
:with our neighbours in England. T, 2.

3%

Bat then, as the burthens of ward and dicg- 1%

m'unagc were not fo intimately requifite
m our military holdings, the profits arifing
qfxom thefe incidents were eftimated by a
D4 great

PR B G
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great many fuperiors and vaflals among
themfelves, at a moderate rate: Thefe vaf-

fals paid the eftimation agreed upon, to be |

freed from the incident, and Taxt-ward
was brought into our charters and law
books.

Taxt-ward, like the Efcuage uncertain of
the Englith, was a firange mixture of mi-

litary and Soccage tenure; performing mi- |

litary fervice, it was of the nature of the
one; paying a certain fum of money, it
was of the nature of the other.

Thus while, in the military tenures of |

England, the military fervice was gone,
and the wardfhip remained; in many of
the military tenures of Scotland the ward-
fhip was gone, when yet the military fer-
vice remained.

The fame advancement of the inte-

veft of the vaffal upon that of the fupe-|
rior, which in England created the di-|
ftinction betwixt Efcuage certain and un-
certain, and in Scotland converted ward-
holdings into Taxt-ward, produced like-
wife a confiderable alteration in many of

the tenures by Soccage.
Originally, when the king and lords
granted their lands to be held in Soccage,
or
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or converted thefe before held by military
into Soccage tenures, they received the full
value for that grant or converfion.

But when the feudal manners began to
give place to a certain degree of luxury,
fuperiors who were in want of money to
fupport it, 'were willing to give to their
vaffals, who had got money through it,
lands, at very low rents, in confideration
of large fums delivered at one payment..

Thefe rents complained of as low in
many {tatutes, became gradually lower,
from the neceflities of fuperiovs: In pro-
portion too as lands were improved, or by
the finking of intereft rofe in their values,
thefe rents, when compared with the real
rent, had the appearance of being fhiil
more low, than without thofe alterations
they would have appeared to be.-

41

The author of the old tenures * reckons s -,
it Feefarm, when the third of the value of Feefarm.

the rent is the fum paid.

However, the rent became afterwards
ftill lefs, and m the end people got into
the practice of laying afide a rent altoge-
ther, and took directly an elufory duty, as

- @ rofe, a pair of fpurs, &e. if demanded,

IR TOREIACIR 3P0, P g T8, iy v P =
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which produced the holding called Blench,
both in England and Scotland.

gt}
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Moft of the lands in Great Britain hav-
ing been converted through time into this |

holding, the king loft his power over the .
crown-vaflals, and the crown-vaffals their

power over the people. |

SECT IL ;

AFTER the foregoing gencral view of ,\

the progrefs of the different {pecies of |
tenures, it will be proper to obferve the!
more immediate fruits and perquifites of
them.
Antiently almoft all lands were held by
military tenures; in thefe the lord was in|’
reality proprictor, and the tepant only!
ufufructuary 5 and in return for this his|
intereft, the tenant gave his perfonal fer-
vice: but when he was no longer in a ca-|
pacity of performing that fervice, it is not !
to be wondered at, that the lands fhouldf
have returned to the lord, to be difpofed
of as he pleafed; accordingly in the com- |
mencements of the Feudal Syftem, the :4
grants were good no longer, than for the}
life of the vaffal. ‘

In
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. In confequence of the fame principles,
‘when afterwards the favour of the heir
‘was a bar to this power of difpofal and
;glants were extended to a man and his
theirs, it ftill remained congruous and juft,
éthat at leaft while thofe heirs from their
Emmouty were incapable of performing the
femce, the fief fhould return to the pof-
Heffion of the lord.
~ Perhaps too in thofe boifterous ages, it
'was a favour to the heir and to the fief,
ito put them under the proteftion of the
Jord, at a time when the heir was incapa-
:ble to defend either.

Thofe confiderations produced the right
of ward in the military tenures both of
England and Scotland; this right went fo
ifar, that in both nations, not only the mi-~
dhtary eftate, but the perfon of the heir was
"m ward of the lord.
4 This laft cuftom, ftrict as it was, pre-
“vailed even to the exclufion of the uncle or * V.
,gland-fathel, almoft invariably in Scot- 3::15?,,,5
iland, two hundred years ago, as may be ticwior&
+feen from * the decifions at that period.

In fuch a fituation it feemed but con- Mar,;age_
4gruous and juft too, according to the fame
principles, that the ufufr ué‘tualy or tenant

fhould

3
T
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fhould not bring into the joint pofleffion of ::
the fief, one who was perhaps an enemy to |

the lord, or of a family at enmity with him,

Hence flowed the right of the lord to inte- |

reft himfelf in the marriage of his vaffal,

|8

L
i

It is probable, that originally, in the;.

very ftri¢t feudal times, the lord hadthe|

married without his confent.
But as there was an obvious diftinction,

in the importance to the fuperior, betwixt)-
an heir female bringing a male foe into the|

. . i
pofeffion of the fief, without the fuperior’s;
confent; and an heir male bringing only|.
a woman of a family at enmity with the
fuperior into it; fo there arofe a difference|
between the penalties, upon the marriage,
of the one, and thofe upon the marriagy

of the other.

son.  ‘Thus with regard to the heir male, it}

alt;Ch. o 1 s el W .
e or. appears in Scotland, by the * Quoniam At-

%93  tachamenta, and in England by the ftatute]

+Amn. z0.0f 4} Merton, that if he refufed to marry
Hen. 3.

cap. 6 & .
7. he was only obliged to pay the fingle value

of his marriage; and if he married without}
his fuperior’s confent, he only paid the dou-|

ble:

the woman whom his fuperior offered him,;

i

{

\

1

. . ’
marriage of both the heir female, and the::
heir male, and that both forfeited, if they]
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ble: wiiereas, on thecontrary, with regard
“to the heir female, it is plain from Glan-
ville and the Regiam Majeflaten, that the
‘antient law remained ; fo that both * in« * Reg.
’Enrfland and Scotland, one who gave his MJJ
dauc‘htel in marriage, without confent ofcap 45
éithe lord, forfeited his heritage: nay, and aﬁ)‘“’;“”"
'widow marrying fine confenfi warrants, that cap. 2.
4;5, without confent of her huiband’s heir,
avho was bound to warrant to her her
dowry, and to whom her new hufband
wed fidelity, forfeited her dowry; Zenetur
amen mulier cum affenfi warranti fii nubere;
ut dotens ainittet,
v In the end however, heirs female came
to be much in the fame fituation with the
‘heirs male; their fiefs were not forfeited,
nd they paid the avails or values like the
thers. ’

Thus a ftatute in the reign of Edward 4 an, 17.
,;JI 4 though it ordains, that the widow ihall Ed. 2.
wear not to marry, without the confent of 1 gajndr.
he l\'mg_, yet does not make her dower to Fea.con. .
forfeit, if fhe marries without it f. fol. z1,

It is probable, that at a ftill carlier pe-
iod in the two kingdoms, the diftinction
1ad worn out; for as power over their vaf-
dzls came to be of Iefs, and moncy to be of
moye

e

1.
2
5

E
'
]

2
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lib. 2.
c. 38.

- Hiftory

more confideration to fuperiors, they were!
well contented to exchange the right of |
difpofal, which they antiently had, with|

all the artifices they had ufed to fupport

that right, for a fum of money in hand;}

and the vaflals again, rather than marry

}

women difagreeable to themfelves, or run,
the hazard of the ancient law of fmfature,
were willing to give that fum. Braton *,{
who wrote in the reign of Henry III. men-;

».t.comp. tioning the penalties upon heirs, who had

Saundf.

prer. reg.
cap. 4.
ol. 21.

4 Stair's

d-’cnﬁors,
Jan.
1677

difregarded their fuperior’s right of dlfpofal,'
ufes the words, Sive fit mafculus, frve femina,
indifcriminately ; arid makes the penalties to]
confift, not in the forfeiture of either, but
in the payment of the values equally by
both.

This progrefs, though a certain one, has
not always been attended to; for our judges
in Scotland, mfluenced by the univerfd
practice of this gift, as it then food, did]
once fo far forget the penal origin of the|
incident of marriage, that in a difpute be-
tween the donation of the earl of Argyle
and the laird of M Naughton, they, byl
their firft decifion, found +, a value due,
even though the fuperior had given his

expli-
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?cxphcne and ample confent to the mar-

LOSI

From the fame principle from which, in

on-
‘the cafe of minors, the right of ward ori- cnyy,
Relief,
Fine

gmally flowed, it followed in the cafe of

47

of

majors, that the fuperior lord had a title alicnation.

>%o the poffeflion, during the interval be-
";w1xt the death of one vaffal, and the en-
try of another.

Originally the property altogether re-
tumed to the fuperior lord, afterwards the
hen was conceived to have a right to what
hlS predeceflor had had ; but ﬁlll as the
obhgatlon upon the fuperior to receive the
hen was not conceived to be abfolute, and
even though it had, as it was not eafy to
force him to fulfil i it; helrs were contented

to make a prefent to the lord * for their«
feud. ¢,
tit. 1.

entries.

Anc1ently, this prefent was faid to be
gwen in redemption of the fief, but in af-
fer times it was faid to be given in reno-
vmon of it ; the propriety of the terms is
not attended to, but they contain a folid
diftinction: At firft the effes of the old
p11nc1ple {o far remained, that when the
ﬁcf was rencwed in the perfon of the heir,
was fuppofed to be in confequence of a

i volun-
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voluntary agreement betwixt-the lord and
him ; but in after periods it was conceived
to be in confequence of an abfolute obliga-
tion upon the lord to renew.

From the return of the fief then upon the |
death of the vaffal, into the pofﬂﬂxon of the |
“lord, flowed the incident of Non-entry; a
term not known in the law of England, tho’
the incident itfelf was known: and from |
the right of the heir to repoflefs the fief, ¢
upon giving a prefent to the lord, flowed }
that of Relief: and upon the fame princi- |
ples, if it was juft, that the heir {hould |
give a prefent for the renovation of his |
grant, it was much more juft, upon the
alicnation of the fief, whereby a ftranger
was brought into it, that the fuperior
fhould receive likewife a rclief or fine for

alienation. .
*Now-en- 'The law in the books of the fiefs # was
- extremely fevere upon the non-entry of the

$Lib. heir: By that faw 4, if the heir did not

;‘;Z% enter within year and day, his fief was for-
feited to his lord. :

The laws of Great Britain were never

fevere ; for fo far as we can trace them

back, all that the fuperior could do, upon

the death of a vaffal, was, to take pofieffion
of
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of the fief, till it was relieved by the pro-
per heir. .

Thus Glanville * treating of the death * Glany.
of a vaffal, whofe heir is of full age, fays: 1;:{;.753.
Domini poffint feudum fanum cum berede in
manus fuas capere: And though he fays, the
heirs may retain the poffeflion, yet that is
only, Dum tamen parati funt relevium ef
alia recta fervitia inde facere: And thus by
a ftatute of Robert IIL 4 « it is lelfum+s:ar
« to the king, or inferior over lord, when ;bx;
« the vaffal deceafes, to feize in his own& 38,
¢ hands, his lands, unti] it be made mani-
¢« feft by an inquifition or affize, quha is
“ heir, and gif he be righteous, and of
« perfect age.”

The law of Scotland remains the fame
to this day, with this only difference, that
before the king or inferior lord can take
pofleflion of the land, they muft procure a
declarator of non-entry, or action of de-
claration, that the vaffal lies out unentred;
after which they draw the full rents of the
lands.

The law of England took a different
courfe; for as the power of the lords over
their vaffals, fooner decreafed in that coun-
try, they loft the power of taking poffeffion.

E When
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* An. 52,
Hea. 3.
cap. 16.
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When T fpeak of the lords, 1 mean
ftrictly the lords fuperiors, and ot the
king fuperior; for with regard to this laft,
he from his prerogative retained his ancient
privilege.

This diftinction: was brought about in
the reign of Henry III. The words * of a
ftatute in the reign of that prince are:
¢ Si heres aliquis tempore mortis antecef-
¢ foris fui, plena etatis fuerit, capitalis do-
 minus eum non ejiciat, nec aliquid {ibi
« capiat, vel amoveat ; fed tamen inde fim-
« plicem feizinam habeat pro recognitione
¢ dominii fui, ut pro domino cognofcatur;
¢ et fi capitalis dominus hujufmodi here-
“dem extra feizinam malitiofé teneat,
« propter quod breve mortis antecefloris
< vel confanguinitatis, oporteat ipfum im-
« petrare; tunc damna fua recuperet, ficut
s in afliza nova defleizinz ; de heredibus
« autem, qui de domino rege tenent in ca-
¢ pite, fic obfervandum eft, ut dominus rex
« primam inde habeat feizinam, ficut prius
s« inde habere confuevit, nec heres nec ali-
“« quis alius, in hereditatem illam f¢ intru-
« dat, priufquam illam de manibus domini
“ regis recipiat, prout hujufmodi heredi-
“ tas, dc manibus ipfius et anteceflorum

« {uorum,
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« fuorum, recipi confueverit, temporibus
« elapfis.”

An oppofition, and an oppoﬁtlon wifely
obferved by lord Coke *, upon this ftatute, * Coke
is put between the lord {uperior and the;ﬂ 3”:' *
king fuperior, the new cuftom and the old
cuftom, the fimple fafine or relief of the
lord, and the real fafine or poffeffion of the
king, the mere acknowlegement of the one, -
and the folid prefervation of the anc1en’c
right of the other,

From this time we read nothm(r of the
pofleffion of the lord: Bracton +f, Fleta +1TbB4&"
and others, treat of the right of the lord va& 3.
to take a relief, called by the laft of thefe ;_1;.;;
authors § RQuafi prima Jazina : But they“bSl
fay nothing of his right of poffeffion, § P,
exclufive of the heir; whereas the fta- cE’p 5
tutc || De prerogativa regss, ratifies, and N°4.
Saundfort ¥, commenting upon that fta- ki 7"
tute, explalns and proves the right of the® Saundf.
fovereign, N

In the origin of the feudal law in Eu-Reie,
rope, the gift which the vaffal on his entry
gave to the fuperior +, confifted of armour. 4 L.b

Therefore in the Saxon law  the king ¢ 5
had his heriots, which were a quanuty of 1 L:u
warlike accoutrements he had right to take Canu.

Ne° 6qg.
E:2 from
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from the goods of the deceafed vaffal, and
which accoutrements, in thofe days, were
more in confideration than money.
But fome reigns after the conqueft,
when money came to be more i requeft
® Kames than armour, this heriot was changed * into
]1‘\}% " pelief, or the payment of a certain ftated
fum n money.
Heriots remaining full n fome manors
3 Bankion in England, and +- herefilds having remain-
m 92 ed till very lately in fome manors in Scot-
A°69. land, have made people confider them as
fruits diftin& from relief; but what the
Saxon law of Canute calls heriots, the Nor-
man law of Henry I. almoft tranflated from
3 gneg’- it ¥, calls Relevationes: ’ghe book of Doomf-
Ne 1, day § too calls the heriots in armour re-
52°°mf'hefs Tainus pro relevamento, demittebat re-
Walen. gi, omnia arma fue et equum, &c. And
fod. though upon the change of heriots into re-
liefs, fome lords kept up in their manors,
the cuftom of taking the beft moveable be-
fides ; yet this cuftom was only particular
to thofe manors, and the heriot was far
from being a general fruit, ditinét in its
origin from relief.
Whether the exatt quantity of this gift
taken in money, was fixed by law, is not
very
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very material, feeing that the law, if ther
was any, was not obferved; on the can-
trary, it was cuftomary for the firft violent
princes of the Norman race, to demand
fuch exorbitant redemptions, as through
the inability of the heirs to pay them,
brought the fiefs back into their own
hands again.

‘This procedure by Henry 1. who had a

difputed fucceffion to defend, and who was
therefore more dependant upon his fub-
jects, is complained of, and amended, with_
regard both to the king fuperior, and to
fiubject fuperiors. The words of the char-
ter of that prince are ¥ ; « Si.quis ba-* Chart
« ronum, comitum, five aliorum, qui de g;n';
¢« me tenent, mortuus -fuerit, heres fuus
« non redimet terram fuam, ficut faciebat
« tempore fratris mei; fed legitima, et cer-
« ta velevatione, relevabit eum ; fimiliter et
« homines baronum meorum, legitima et
« certa relevatione, relevabunt terras fuas,
« de dominis fuis.”

But that advantage which the nobles had
taken of the weak condition of this prince,
they were obliged to depart from, in the
powerful reign of Henry IL The law
then was +, « De baronis vero nihil cer- f Glanv.

E3 ' “ tum c'i’i,g

v 4o
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¢ tum ftatutum eft, quia juxta voluntatem
« et mifericordiam domini regis, folent ba-
« fones capitales, de releviis fuis, domino
“ reg1 fatisfacere.” -
«kames  Perhaps the nobles #* more eafily fubmit-
hi.notes, ted to the uncertainty of relief, becaufe

fome of them might hope, by oppofition or ;
favour, to get the king to remit. the relief |

as to them. But as thefe views did not al-

ways fucceed, they aimed at a more folid |

fecurity, in the difturbed and impotent
reigns of-king John and Henry I1I. Thefe
princes oppofed them long, but they op-

pofed in vain: the nobles made good their |

pretenfions, at the cxpence of their blood,
and put the afcertained quantity of relief,

in a proportion according to the.ranks of |

~ the vaflals, into the great charter of the .

+Msg. nation 4. 100 /. was made due by an
ED’; carl, 100 merks by a baron, and 100 fhil-
' lings by a knight.

The fame progrefs, and for the fame
reafens, 1s to be obferved in the law of
Scotland ; for though in the time of the
Regiam Maeflatem, the heirs of barons

tReg.  Were Lm mufericordia regis, yet in future
’:LJ‘?‘E‘Z reigns, as the vaffals. giew gradually lefs
dependant upon the king, and the right of

the
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the heir grew ftronger, reliefs in general
came to be afcertained in their quantity,
and the heir in Scotland was rendered
equally independant with the heir in Eng-
land. :
Reliefs were originally peculiar to mili-
tary tenures, but a right {o beneficial to the
fuperior could fcarce fail of being quickly
extended over Soccage tenants, who origi-
nally were ftill more dependant than the
military ones. It appears from * Bracton, s pra.
and the + Regiam Majeflatem, that at com- b 2.
mon law, an additional year’s rent upon + Reg.”
the fucceffion of every new tenant in Soc- ]C\g;”;'l”
cage, was underftood to be due; but from
the ftatute of wards I of Edward 1. which § An. 28.
affirmed the common law in this refpec, = *
it appears, that fuperiors had chofen rather
to keep the quantity of this relief undeter-
mined, in order to have a larger field for
extortion ; this ftatute which feems made
m favour of the vaffal, after declaring, that
a free Soccoman fhall double his rent after
the death of his anceftor, ufes thefe words,
which relate to the former abufe, Aud fhall
- not be unmeafurably grieved. In Scotland
again, we fupplied the want of a ftatute
preventing this grievance, by a precaution
E 4 h
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in the conveyance, and put almoft con-

ftantly an obligation for doubling the rent,
into the Soccage contract.

The year’s rent extraordinary; in Soc- |
® Kaimes Cage tenures * *, paved the way for an alte- |
hift.notes, ration in thc manner of afcertaining the |

Neas,
’ qu'mtlty of relief due in military tenures;

for when the fiefs came to be difmembered,
fo that in the fame order of men, fome had
very large, and others very {mall eftates;
the abfurdity of making every man of the
fame order pay the fame precife fum, and
on the other hand, the difficulty of pro-
portioning the quantity of the relief to the
extent of the refidue of the fief remaining
undifinembered, were equally great; and
therefore, 1n 1mitation of the year’s rent
due in Soccage, a year’s rent extraordinary
was likewife made due in military fiefs in
+ Viner  Scotland conftantly, and in England ¢
voce Te-
nure(F.a.) often. ' .
Fine of According to the ftrict feudal {fyftem, as
alienation, Wil be more fully feen in the next chap-
ter, the vaffal originally could not alienate
his fief, without the confent of his lord; to
gain this confent, it was natural for him,
or for the new vaffal, to make a prefent to
the 101d and on the cuftom of making a
pre-
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ﬂprefent to get the lord’s c<>nf'ent was erec-
“ed a right of exacting it, in after times,
when hls confent could not be refufed:
Hence the orlgm and the duration of the
fme of a'year’s rent upon alienation.

3% In order to avoid this fine, the vaflals
,got into a way of alienating, but fo as to
%§nake the new vaflals hold of them, and
ihot of the fuperior ; by which the fuperior
lof’c many of the incidents and fruits of his
r;fupeuouty

# To corret this pradtice, the ftatate
Quia Emptores was pafled both in # Eng— £d. 1.
land and + Scotland; by which vaffals P
Were allowed a full hberty of alienating, Rob. 1.
sand the alienees were made to hold not of %P 25-
glthe vaflal, but of the fuperior: by the laft

part of this ftatute, fuperiors recovered

their incidents and fruits, which was full
retribution to them for the liberty of alie-
§1at1011 given to their vaffals, i the former

part of it; and therefore by thefe fatutes

it was mtended that the ﬁnes of alienation

n, 18.

{ But on‘the ] 1nterp1etat10n of the ftatute

Quia Emptores in England, it had been
sfound §, that the immediate vaffals of the 1 Saundr,
crown in capite, were not compwhended Prcr g
under T 7

(S



53 Hiftory
under the ftatute, and that they could not
alienate without licence of the crown, and
in confequence of this, the fines of aliena-
e A, ;, tion continued in the law * over thefe par-
Ed 3. ticular vaffals as long as the tenure by
“P 7 knights fervice fubfifted. In Scotland
again, the ftatute itfelf went into difufe,
and in confequence of that, the fine of
alienation returned into the law, over all
vaffals whatever.

< Aids. The extreme dependance of the vaffals
upon their fuperiors at firft, and the great
cordiality betwixt both afterwards, pro-
duced another incident, to wit, that of aid.
Aids were at firft benevolencies of the
vaflals, and were given during the great
feftivity, or the great neceffity of the lord,
upon three occafions, to wit, when his fon
was to be knighted, when his daughter
was to be married, and when his perfon

was to be ranfomed.
+ Reg. But + what flowed originally from re-
{\‘g'i-: ~ gard, {uperiors foon changed into a matter
op. 73 of duty, and.on a gratuity erefted a right;
ﬁ;_“‘g‘i’”c' they pretended to exat what they fhould
cap 8. only have received; and not contented with
this, they extended the occafions of thofe
aids,



of Tenures. 59

aids, and under colour of them, endea-.
voured to tax their vaffals as they pleafed.
The variations in the progrefs of aids,
were much like thofe of reliefs, the occa-
fions of them were limited or extended,
and the guantum diminifhed or encreafed,
according to the characters of princes, the
exigencies of the times, and the ftate of
the vaffals.
In the reigns of Henry II. and David I
the law was®*: ¢ Nihil certum fatutum = vig.
« eft, de hujufmodi auxiliis dandis vel exi- loc- cit
« gendis;” and the only limitation upon
this uncertainty, was, in the general words
immediately after, “ Ita tamen moderate,
¢« fecondum  quantitatem feudorum fuo-
“ rum, et fecundum facultates, ne nimis
« gravari inde v1deantu1, vel fuum conte-
“ nementum amittere.”
But in the relgns of 4 Edward I and+An 3.
I Edward III. in England, and of § Robert & c,p i3
I in Scotland, the occafions of exa@cmgIA" 25
aids, and the quantities of the aids were cap 11.
not only afcertained, but when afcertained, § 2! 5¢t
were obferved. cap. 16.
Aids were originally peculiar to fiefs held
by military tenures; but they had quickly
been extended from military fiefs, into other
{pecics



6o

*Vid.
~Madox &
Speliman,

+ An. 23,
Id. 1.

cap. 5.

* Ander-
{on's ap
ptndi:\':
N° 21,

Hiflory

fpecies of holdings; they were levied under
the names of * Hidage, Carucage, &e. and
too often at the arbitrary will of the king,

Taxes on [ands were originally no part
of the Gothick conttitution; the king’s
court was fupported by the rents of his
demefne lands, and by the fruits and inci-
dents of the feudal tenures, to which the
other lands of the kingdom were fubjected;
and therefore it is not to be wondered at,
that the fubjects bore thefe approaches to
a land-tax with impatience; to fmooth
over prejudices a little, the kings, at the
very times they were levying thefe taxes
with violence, pretended to receive them
as voluntary contributions': a ftatute of
Edward I. 4 proceeds on the king’s narra-
tive, * That forafmuch as divers people of

i
!
|
I
I
H
I
|
i
|
|

“ our realm, are in fear, that the aids and

« tafks which they have given to us, hefore
« time, towards our wars, and other bufi-
“ nefs, of their own grant and good-will,
“ howfoever they were made, may turn
“ to a bondage to them and their heirs,
« becaufe they might be at another time
« found in the tolls:” And there are a
variety of old deeds f in Scotland, in which

the king is made to declare, that the tax
which
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which he then levies by voluntary contri-
bution, fhall not be a precedent for the
future,

Things could not frand long on this
footing : on the one hand through the de-
cline of the firi¢t feudal fyftem, the king’s
feudal emoluments were become lefs, yet
the exigencies of his government were not
decreafed ; and therefore it was obvious,
that a land-tax was needed: on the other
hand 1t was equally dangerous to allow
the king to lay it on, when, or to what
extent he thought proper; and therefore
in the reign of the fame prince, who had
firfk limited the occafions, and the quanti-
ties of aids in military tenures, it was fet-
tled *, that neither he, nor his fucceflors, » 4, %
ﬂlould lay on any new aid whatfoever, Ed. 1.
without confent of parliament. Pt SfG‘

It does not appear, that in Scotland, any * L" L
reftraint fimilar to this was laid upon the T
king by ftatute; nor indeed was it necef
fary: In Scotland the feudal fyftem took a
deep root, and remained long ; that fyftem
was produced by, and produced again an
oligarchy; in fuch a country it was need-

Iefs to reftrain the king by ftatutes, he was

- foffi-
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fufficiently reftrained by his own impoten-
cy, and the power of his nobility.

The rife of the great families upon the
power of the crown, ftripped the king of
the power of laying on a land-tax; butin
the end, the rife of the commons upon!
both the great families and the king, frip-
ped both of this power in England; and
now in Britain the laying on taxes, not
only on land, but on any other fubject of
property ; from a confuetude much ftronger
than any ftatute; belongs not fo properly
to patliament, as to the houfe of commons
alone. This power, thus taken from the
king, and given to the fubjects, was the
foundation-ftone of the Englith liberty,|
and now diftinguifhes the Britifh conftitu.
tion, from almott all the hereditary fove-
reignties in Europe.

Among many other effets, which the
original fituation of fuperior and vaffil
produaced, and which remained in the law
long after the principle itfelf was forgot,
was the incident of efcheat.

This incident branched itfelf into two

© heads; for, in the feft place, if the vaffal

committed a delinquency, which made him
unworthy of the feud, the feud efcheated
10
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to the lord. In the next place, if the val.
fal died without leaving an heir to perform
the fervice, the feud efcheated to the lords.
Both incidents flowed from the principie,
that there was no more than an ufufruft,
or pernancy of the profits in the vaffal,
which he being unworthy to enjoy, or
having no heir capable to enjoy, reverted
to the fuperior, and reunited itfelf to the
property.
In the ancient laws not only of England
and of Scotland, but of all feudal nations,
the caufes of making the fief to efcheat,
for offences againft the honour or the in-
tereft of the lord, are without number.
In England, as the connection betwixt
lord and tenant ceafed fooner, fo thefe pe-
nalties difappeared fooner than in Scotland.
In the latter country, they may be traced
through the reigns of moft of the James’s;
and if we may credit the enumeration of
Craig *, great numbers of them fubfifted * Craig,
in his day. ' S;’;
In the end however, when land came to  *
be a common fubject of commerce, people
who had paid value for it in money, refufed
to {ubmit to {uch forfeitures, and fcarce
any
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any injury done now by the vaffal to the
Iord, will make the fief liable to efcheat. |

Yet ftill the efcheat of lands for crimes
againft the publick, or aganft the ]oxdr
through the pubhck, 1ema1ned in both:
countries, ?

But on one crime, to wit, that of felony, ;
this efcheat had different effets in Eng-
land and in Scotland.

In the firft of thefe countries, felony was
attended with corruption of blood; in the
other it was not: the confequence was:
clear, that In the one country, the felon |
having no inheritable blood, his iffue could
not take upon his death ; whereas, in the
other country, the defect being only that
of a tenant, as foon as the obftruttion was ,
taken away, that is, as foon as the felon
died, a new tenant, that is, the heir f’calted
up. =

This produced the diftinction betwixtf
the * total efcheat in England for felony, !
and the partial 4 life-rent efcheat in Scot- |
land for it. |

The too great feverity of this penalty |
among the Englifh, obliged them, in many
of their ftatutes againft felony, to fave !
againft corruption of blood; in thefe the
‘ cfcheat
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cfcheat became thereby the fame with that
for a civil debt in Scotland, and the offen-
der forfeited for no more than his own life.

From want of attention to the total
efcheat for felony in the Englith law, per-
haps our members of parliament for Scot-
land, have in ftatutes relating-to Scotland,
confented to the corruption of blood for
certain crimes, when they meant only to
fubject them to the punifhment of felony,
known in the law of thewr own country.

In both the Englith and Scotch efcheats * ¥ Mag.
it is remarkable, that the land efcheated Sf;j"
for a crime, went to the king for a year Quon.
and day, before it fell to the lord. 2’;?‘:?'3_

This preference of the king deferves to
be accounted for.

4 As the land of the vafial originally be- + Kames
Jonged to the lord, when the vaffal becameg}{}'g"“ﬁ
unworthy to enjoy it, it reverted to the true Bacon
proprictor; but the moveables of the vaf- }:::: or-
fal having been acquired by his own induf-(A)
try, were deemed to be his own; and for
his debt contracted by his crime to the
publick, forfeited to it. But it was necef-
fary, that the publick magiftrate, the king,
fhould have fome time to gather in thefe
moveables, as well as the pofleflion of the

F land,
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land, in order to do fo. The ufe which he
made of this time and this pofleflion, and
which in thofc days he was conceived to
have a right to make, was, to carry off
every thing that could poflibly be moved;
and for the fake of encreafing the penalty,
to deftroy what he could not carry off. In
confequence of thefe notions, it was his
general practice, to fell the trees, pull
down the houfes, and as either the fpirit
of gain or of wantonnefs prompted, to
wafte the land. An inftitution of this
kind could not laft long; the lords had too
much intereft to prevent, and the king too
little intereft to fupport fuch national de-
firuction ; therefore the lord came into the
practice of giving a whole year’s rent for
the king’s right of wafte, and got the lands
fafe 'md unwaf’ced to himfelf.

In England this right of the king to the
land for a year and day, and the fubfequent
efcheat to the lord, was confined to real of-
fences; for on outlawry in a civil action,
there was no efcheat * to the lord, and the
p, king had only the pernancy of the profits
of the lands, till the reverfal of the out-
Tawry, or the death of the perfon outlawed

3 ' ) But
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But 1n Scotland we made a much wider
firetch; upon the denunciation of a man
for a civil debt, we ufed a fiction of law:

On account of ‘the debtor’s difobedience to -

the king’s writ, in not appearing to pay
the debt, he was fuppofed to be a rebel,

“and as fuch his lands remained a year and

day with the king, after which they fell
under efcheat to the lord. If within the

67

year * the debtor had been releafed, or in* Quon,

attach.

the language of the law of Scotland, relax- ¢;p, 33,

ed by the king, he was deemed to be again
a true fubject; for during the king’s year,
the lord could not enter. upon the land,
and the debtor’s rebellion, which had been
created by one fuppofition, was undone
by another : but if he remained a year and
day at the horn, that is, without appear-
ing to pay the debt, the lord entered upon
the land, and being once entered, his right
could not, by the king, or the king's par-
don, be afterwards annulled.

The want of obedience to the laws, and
of right police in the country, made the
feverity of this fiction of rebellion necef~
fary, and the old law of efcheat, with
perhaps the hope of enticing the lords for
the fake of their own intereft, to punifh

F2 thofe
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thofe who difobeyed the law, occafioned
the fruits of the fiction to be given to the
lord, though invented for a civil debt in
the reign of James VI, a period, when for
rebellion to the king, one would have "ex-
pected, that the law of forfeiture, rather
than that of efcheat, {hould have taken
place. :
From the principle of efcheat likewife in

a very early age, it followed, that on the |

~ treafon of the vaffal, his lands were efcheat-

* Coke 3.

inft. 19.

ed to his fuperior, to wit, the king; for
during that period, the king was the only
perfon who had real vaffals; the poffeffors
of lands under his vaffals, not holding their
lands in defcent, were rather tenants at
pleafure, or for lives, than vaffals,

. When afterwards the rear-vaffalage came
to be eftablifhed, it may perhaps be found
true, notwithftanding the authority of lord
Coke * to the contrary, that on the treafon
of the rear-vaffal, his land efcheated to the
lord, and that the law remained fo, till it
was altered by the famous ftatute of Ed-

{ Ao 25, ward IIL 4 which made the lands holden

. 3
cap 2.

of others to forfeit to the king upon trea-
fon.
But



of Tenures. 69

But whatever be in this conjeture, this
is the fingle inftance, in which, on account
of the publick nature of the crime, and of
its dreadful confequences, the law of efcheat
was made, at one period or other, to give
place to the law of forfeiture; fo that on
treafon the lands fall to the king, and not
to the lord, to the publick magiftrate, and
not to the private fuperior.

Yet in many of the laws of forfeiture for
treafon, the original law of efcheat may be
traced ; of which the following are exam-
ples.

Originally on a vaffal’s delinquency the
lands returned into the fuperior’s hands, in
the fame condition in which they had gone
from him; in confequence of this, he was
conceived to have a right to refume the
lands, without being fubjeét to the incum-
brances charged upon them by the vaffal:
This notion prevailed {o long in Scotland,
that fo late as the reign of James VI. the
legiflature were obliged to provide by fta-
tute * for the payment of the debt on*An.
which execution had pafled by the donatar 2532,'45,
of efcheat, that is, by him to whom the & 147.
crown gifted the profits of the efcheat;
and the treafury was afterwards obliged to

F3 add
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add further force to this provifion, by tak-
ing fecurity continually from donatars, for
the payment of the debt : Now this princi-
ple of efcheat transferred itfelf mto the law
of forfeiture, and it was doubted, whether
the king was bound by the onerous deeds
of the forfeited perfon.
~ In Scotland, fo late as the year 1688, it
“ Puskton 15 certain *, the forfeited eftate was not
1‘}; > fubject to any deeds or debts of the traitor,
3. ’ X .

Neg7. which had not received confirmation of the
king ; and one of the articles of grievances,
prefented to king William, by the conven-
tion of eftates, was, The forfeiture fo the
prejudice of creditors; nor were thefe things
remedied till the year 1690, when by fta-

t A tute it was enalted , That all effates for-

cap 55, Jéited, foould be fubjelt to all real actions, and
claims againf the fame.

In England, even to this day, the old
rule of efcheat, that lands fhould revert
free of burdens, fo far prevails in forfei-

1 in, 5 & fULE, that the lands revert to the king,

f;pEf-[ 6. difburdened from the dower of the wife;

© " and further, though the king upon forfei-
ture for civil debt fatisfies the creditor, at
whofe {uit the outlawry is profecuted, yet,

' accord:
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1cc01ding to lord Coke, he 1s faid to do fo
de gratia, and not de j Jure,
The law of efcheat is ftill further feen
in the law of forfeiture, from this, that by
the law of England, according to lord
Coke *, if an eftate devolved jure fenguinis * Coke
upon 4 traitor, it efcheated to the lord, and 7" L"
did not become forfeited to the king; by Y
the proper law of Scotland, in the fame
manner, it would have 4 efcheated to the 4Dirleton
king for defeét of inheritable blood. I fay, }c"lffrf‘"'
by the proper law of Scotland; for I fpeak & ibid.
not of the Englith law of treafon, now ex- Siewat
tended to Scotland : I fay, 7z the fame man-
#er 5 for though in England the lands fell
to the lord, and in Scotland to the king,
yet in both countries they fell by the fame
principlef: In England. the lord was #/fi- 1 Bankeon
mus beres, in Scotland the king is wltinmus i 3
heres, and therefore what the lord in the Ne tog.
one country took by efcheat, on defect of * "b('""
1nheritable blood, the king in the other we
country took by efcheat and not by for-
feiture.
Perhaps too in this our day, or that of
our fathers, we might trace the Jaw of
efcheat in the ftatute of George I. known
commoniy by the name of the Clan Adt,
Ty amidft
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amidft all the political views with which
“An.1. it was made¥®, By that ftatute on the
g;f’;;; treafon of the vaffal in Scotland, the lands
were on certain conditions relative to the
fuperior, to efcheat to him, and not to be-
come forfeited to the king.
Eicheat of Again, with regard to the efcheat arif-
uhimus  ing from the defect of the exiftence of an
hercs  peir, it is certain by the old law books,
4+ Reg. both of England and of Scotland 4, that
}}gﬁj-z the lord, and not the king, fucceeded as u/-
cap. 5. s heres.
fanlier 1f we may believe Glanville §, the fupe-
cap. 17, rior Was not ulzmus beres to a baftard, dy-
ﬁbe " ing without iffue, in England, in the time of
;ﬂ% ' ;é Henry IL If we may believe Cra1g§ ‘and
fib. 2. Sir John Skeen ||, the kmg was in their
d’eg 17+ time laft heir to a baftard, in the {ame
u Skecn manner in Scotland. Pelhaps thofe au-
‘I’{’:gam thors may not fully be trufted in their
lb. 2. averments. Not Granville, becaufe in the
P 5% yery next reign, the lord was ultimus beres
to a baftard, as is obvious from the autho-
-*Bra&on,nty of Bracton * and others. Not Craig,
ib- > becaufe in another paffage he dire&tly con-

€ap. 7
i+ Craig, trac li¢ts himfelf; his words - in that other
h.ug 1. paffage are: « Illud tamen mtc;eﬁ quod
nvise < baftardo moriente fine liberis, five fit ec-

¢ clefiaftr-
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te clefiafticus, five laicus, omnia ejus mo-
« bilia fifco jure coronz fiunt caduca, fi
¢ teftamentum non fecerit; nam baftar-
¢ diz inter regalia numerantur; at feuda
¢ ad dominum fuum de quo tenebantur
¢ redeunt. Ratio eft, quod ea domino-
« rum ab initio voluntas fuifle prefumitur,
¢ ut foli vaffalo providerunt et ejus filiss le-
¢ gitimis, qui fi defecerint, ad dominum
¢« debeat feudum reverti.” Not Skeen, be-
caufe Sir James Balfour * not only gives * paifour
his opinion to the contrary, but cites a fitanen:
. . altards.
judgment to the contrary, which had been
given about that time, to wit, on the 12th
of December, 1542; and ftill more, be-
caufe the preference of the king was con-
trary to the analogy of the feudal plan,
and of the feudal principles at the time.

At the fame time, if the law ftood as

thefe authors affert, the exception may be
accounted for . Baftards feem in many ¢ pi.
refpetts to have been deemed a kind of cri- foubr. dt
minals in the eye of law; they were not Ciaiagr, »
allowed to make teftaments, they couldgl,.’e' “
not have an heir failing their iffue; when Nz,
then the fucceflion fell, it feemed to fall as
if for a crime, and therefore the publick-

magi.

~

~

~

-

~

~
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magiftrate, rather than the private fupe.
tior, feemed to have an intereft in it.

But whatever be in this, it 1s certain, |

that after that diftant period, the lord re-
mained ultimus beres in England, as long as,
the feudal fubordination remaining, there

could be room for the difpute betwixt him |

and the king ; and in copy-holds he remains
ultimus beres at this day. '

In Scotland the lord remained likewife
very long adiimus beres, In the record * of
charters of the year 1500, there are on the
18th of February two very firiking inftan.
ces of this: the king in thefe as earl of
‘Marr, and not as king, grants to Alexan

der Couts and his {poufe, and to John

Skeen and his {poufe, certain lands,” which
he exprefles had fallen by the right of alt-
mus beres to him as faperior and ear] of
Marr, and not asking. Sir James Balfour,
who wrote before Craig, declares, the ford
was wltimus berrs, and the words of Craig}
are expiefs: © Ad dominum ratione feudi
« {i nulius heres appareat, ex eorum nu-
« mero, qui difpofitione continentur, feu-
« dum redit domino, etiamfi non fit ex-
“ preifum, ut m eo calu caderet.”
' It
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It appears in the reign of Charles- Ik
though * it was fixed, that the king-was *Dirleton
ultimus beres to a baftard; yet it was g it bal
doubt in law, and among lawyers, whe-
ther the king or the lord was ulttmus heres
to other perfons; for one of the doubts n
the law of Scotland, ftated 4 by Sir John FDieton
Nifbet, is: <« If a right be granted to a of fees.
« perfon, and the heirs of his body, with~
“ out any further provifion or mention of
« return, whether will the king have right
« as ultimus beres or the fuperior?”
In the fucceeding reign it appears, from
a circumftance in a judgment reported by
lord Fountainhall}, that even fuperiors fDec. g.
were taking gifts of the efcheat of their éngé,\.cll
own vaffals from the crown, as laft heir ; aganft
for in that report one of the competitors is canerts
a fuperior, who has taken a gift of his
vaffals efcheat upon the failure of heirs.
But lord Stair put totally an end to the
doubt, who was ultimus beres in our law.
He declared §, that on the failure of heirs §Smr,
« the king by his prerogative royal exclud- 1 .
¢ ed all other fuperiors, who are preﬁlmed\"
“ to retain no right nor expectation of
¢ fucceflion, unlefs by exprefs provifion in
 the inveftiture the fec be provided to re-
‘ “ turn

~

~

-
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"« turn to the fuperior, in which cafe he is [

¢ proper heir of provifion:” And the rea- }
{fon he gives for it amounts to this, and is
a wife one; that fiefs being now no longer [
gifts from the lord, but fold for their value |-
in money, his ancient intereft 1s loft. Ever{-
fince the time of that great author, the|:
conftant cuftom of iffuing gifts from they.
exchequer, the acquiefcence of fuperiors in}.

*Bankton not contefting thofe gifts, the opinions * of 3

lib. 3.
tit. 3.
N. 166.

+ 4,Col!.
July 31.
1753-

our lawyers, and the decifions of the judges, |.
have run in the fame channel, and hawe
confirmed the right of the king, to the ex-
clufion of that of the lord.

Nay, this law of efcheat the judges have}:
carried fo far, in favour of the crown, that |
in the cafe of the eftate of Mafondieu, they
lately found -}, the king, as wltimus beres, |
could defeat a death-bed difpofition;; ak
though the favour due to a teftator, more
efpecially to prevent his inheritance from
being caduciary, be very great; and al
though the privilege of impugning a death-
bed difpofition, may appear to have been
introduced only in behalf of the heir of
blood, whofe rights and cxpectations ar
difappointed ; but not in behalf of the
crown, which takes not as heir, but @

PI'O-
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proprietor of bona wacantia, and the ex-
ettations of which, therefore, cannot be
difappointed at all,

This transfer of the right of the lord, as
ultimus beres, into the hands of the king,
without ftatute, without even a fingle de-
cifion in point on the conteft, is a very
fingular inftance of the decay of the feudal
law, how it melts away of its own accord,
how the rights of fuperiors pafs from them,
as their intereft waxes weaker in the fief,
and how the minds of men yield without
force, when the variation of circumftances
leads them into yielding.

S ECT IL

FTER tr acing the progrefs of the Prefent
eftablifhment of tenures, and of Qfggu‘;ﬁ
their original fruits, it may not be i impro- 2 and their
per to take a general view of the fates of ™™
both.
The extent of enumeration in the diffe-
rent fections of this chapter, may.appear
 tedious, but it is chiefly from this enume-
| ration, that the bafis of the feudal fyftem,
the connexion betwixt lord and vaffal, can
be
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be known, and it was in the declenfion of
this connection, that the ruin of the fyftem ©
itfelf was involved.

Tenures by frankalmoigne preferving |
too little conneftion betwixt lord and vaf- |
fal, at a time when a great deal was re. |
quired, were very early reftrained in both

kingdoms, by the ftatutes * of Mortmain; |

after thefe the famous ftatute Quia Empto- |
res+, of Edward I barred the fubjeCts ef- }
feCtually from making grants in frankal-
mwigne for the future, and the abolition of
the Popith fuperftition, had the fame effect
in Scotland ; for the lands held in frankal.
moigne, were at the reformation annexed to
the crown, which difpofed of them upon
different tenures; and now I the only re-
mains of frankalmoigne i Scotland, are
the manfes and glebes of minifters.
Military tenuiwes preferving too much
connetion between lord and vaffal, down
to times when very little was required,
{hared the {ame fate at a later period §.
Tenures by foccage and burgage having
in them a juft moderation between thefe
two extremes, have to this day a ftable du-
ration, In Scotland, they have the appear-
: ance
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‘ance of feparate tenures ; and in England * ;&ytt’ef-
-are run into each other, o
The perquifites of ward and marrlage ;':i-”:;‘il]ge
| being fufferable only in a very military age,
were apropriated to military holdings, and
were even in thefe {oftened with the tem-
per of fucceeding ages.

Thus 4 for two hundred years paft, our 3‘13iﬂi’0n.
judges in Scotland have given the ward of I e &
the minor’s perfon, not to the fuperior, but pupil-
to his relations; and what the judgments
of courts did in Scotland, the humanity of
fuperiors did in England; ftatates in both
countries  prohibited the lord to do wafke, § An. 5.
and other ftatutes obliged him to give pro- mp v
per maintenance to the heir.

Thus again, with refpect to the right of
marriage, the ftatute § of Megua Charia § Mg
ordained, that the heir fhould be married c&';,lrc
without difparagement. A future flatute of
Henry I11. || made the fuperior, in cafe of | An. 2.
dilparagement, lofe the ward: A flatute cap. o
m the time of Edward I. repeats this pe-
nalty, and adds *, that if the fuperior keep * An. 3.
gthe heir female unmarried for covetife of C“aP.- .

3 the land, fhe {hall have an aGion for reco-
very of her land, without giving any thing

for her wardfhip or her marriage.  Tem.
pera-
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peraments fimilar to thofe, were introduced i
into the law of Scotland, and extended in
both countries. Our judges in Scotland, [
particularly, allowed the refufal of the:
marriage to be purgeable by an after con-}’
fent; they modified the value of it accord:}
ing to circumftances; they excluded it ak|"
together, where there was the leaft appear.|
ance of fraud; as for example, where thef )
woman offered was already engaged, the)
took advantage of every flaw in the orde|
of requifition, that is, the writ requiriy
to marry; and though it was agreeable to

* Duries {trict law, and to # one decifion, wher
ffr:g‘c"ff's {everal heirs apparent of the fame family,|
againt  had died one after the other, before th
j‘lffy"‘,lf:’ age of marriage, that the value of the mar g
162z riage of each fhould neverthelefs be paid}
yet lord Durie, who reports that decifion,
fays, fuch a claim “ was never by the cour
¢« of feflion fuftained before,” And lord
Ibstalr, Stair adds 4, < That he hopes it wil
i .. never be {uftained again.” Nay, {o far
Ne 54 did the courts of law favour the vafld,
that in a difpute whether the value of th
marriage was to be computed at the mar
riageable age of fourteen, at which tim¢

the heir had been very poor, or at the
'[]m».
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time of his marriage, when by an eftate
fallen to him, he was become very rich,

Jord Stairs informs us, ¢ That the lords Stair,
« inclined much to eafé the vaffal, fo far "’ft’ %
« g5 law would allow, and that feveral in~ N° 55
« terlocutors did pafs fupporting his plea.”
Agreeable to the fame moderation in the
judges, thefe two incidents of ward and’
marriage were, ever fince the revolution,
exafted with the utmoft lenity, by the of- Non-en-
ficers of the crown: Refief,
The feverity of non-entry, made it laft Compofi
only a fhort time in England, in favour of . 3
the lord; and though that feverity la{’ced Ed, .
longer, ini favour of the' kmg, over his vaf- ¢ comp
fals in capite, yet a-ftatute * in the reign of ; C"""’ ad
Edward 1. barred the king from takmgp 206&
poITcﬂion till an office was found that 1s, Jr An 28
itill he was authorized by the verdict of an kd. r.
inqueft to do fo. Many fatutes -} were comp.
afterwards made to the fame purpofe; Coke 2

they all limited the king, and they 21”57“: &

favoured the vaffal. ba;‘“‘ff
In Scotland, though the fuperior origi- Suc. Tine,
Au. 29.

nally could have entred directly upon thc Bl 1.
lands, in the fame manner that the fupe- Av. 2.
rior in England could have done, yet the g,
profits of non-entry our judges aftérwards &%ﬂﬁe:
ham-sss;
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hampered with the neceflity of a declara.

tor, or altion of declaration, that the lands
were in non-entry, in the fame manner
that in England the king had been ham.
pered with the neceflity of an inqueft made,
and office found; nor even after declara-
r % did the judges give any more, than
the retoured or ancient duties to the fupe-
rior, if the vaflal had any tolerable excufe
for ftanding out. Influenced by the an-
cient maxim, that relief was only due in
military holdings, and by the uncertainty
in which fuperiors had afterwards kept the
quantity of rehief in foccage holdings, our
judges in Scotland were fo fal from favour-
ing the right of the lord, that they 4 refu-
fcd to double the rent, upon the entry of
awheir in foccage, unlefs there had been
an exprefs claufe 1n the charter for doing
1t; and though upon the entry of a ftran-
ger upon the fuperior, they were obliged f,
by ftatutes, to make the compofition, or
fine for alienation, a year’s rent of the lands,
at the improved value, yet on the entry of
an heir they interpreted the profits to the
lord to be according § to the retoured or
* ancient duty only; and not according to
the improved rent of the lands: With thefe
- tem-
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ternperaments, the rights of non-entry, re-
lief, and compofition, are fubfifting in
Scotland ; but fuch of them as remained in
England, were overwhelmed in the fall of
the court of wards and liveries in that
country. '

The right of demanding aids of the vaf- aid.
fal, though it remained in the highlands
of Scotland, fo late as the time * of Craig, * Crig,
yet wore away in that country by difufe, gigz”
and in England was put an end to by N°z
the fame ftatute which abolithed knights
fervice. The only remain of this right, 1s
to be feen in the cuftom of parliament, to
grant an aid for the dowry of the king’s
cldeft daughter; for with refpet to the
land tax, it has long ago been transferred
from a feudal perquifite, to be a national
{upply; and in this light 1s now to be looked
upon rather as a political, than as a feudal
part of the conftitution.

The monftrous feverity of the incident Efchea,
of efcheat in Scotland for a civil debt, was
abolithed by the fame ftatute, which took
away ward-holdings; but the other cffeéts
of it on the delinquency cf a vaffal againft
the pubhck are - remaining, with a few 4 Sup. ef
variations equally in both countries ; on Sheat for

G2 default quency,
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* Supra_lefault of an heir again, the fruit of it #ig |
jicheat of fallen to the king inScotland, and in Eng- |
land reverts to the donor, fo far as by the |
utmoft firetch of interpretation, he can be
fuppofed to have an intereft referved in
the land.

Such was the progrefs of tenuyes, and
of their fruits, and fuch the fates of both;
thefe tenures and fruits arofe, moft of
them, at a time when the intereft of the
fuperior 1 the fief was extremely ftrong,
and were therefore moft of them in their |
origin extremely fevere; but it was their
uniform progrefs to vary with the uniform-
ly varying fituations of mankind, fo tha
in the end, that military fyﬁem which once
was fo univerfal and fo fevere, is now come
to be limited in the nature of its tenures,
and more fo In the perquifites of them. '
The people by their cuftoms, and by chang-
ing many of the military into civil feuds,
effected the one; the judges by their inter-
pretation, and bending that interpretation
to the genius of the times, effected the
other. The ftatute law came in aid to
both. Many attempts had been made by
parliament in England, in the reign of
James I. to purchafe from the king the

abo-

3
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abolition of wards and liveries. Cromwel * « geonirs
made them to ceafe durmg his adminiftra- 2&s an
tion, both in Englaiid and in Scotland ; but .9

it was not till at a period ripe for it in the 2:1’ 1556‘
one country, and at an after period ripe

for it in the other, that whatever remained

in either country of military tenures, with

the various incidents, fruits, and depen-
dencies attending them, were laid for ever

to reft. This was done - in England dur- 1 An. 12
ing the reign of Charles II. and in Scot- ¢fy &,
tand during that of George II. W1th this ] An. z0.
memorable difference betwixt the two®

®ras, that the former prince alked and

got a confiderable fum, to wit, the fettle-

ment for perpetuity of one half of the ex-

cife upon the crown, to free the fubject

from bondage; whereas the other monarch

made a prefent of all his rights of that

kind, to make his people happy.

G 3 CHAP
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CHAP IIL

Hiftory of the Alienation of Land-
' property.

IN tracing the hiftory of the alienation
of land-property, it will be necefary
to diftinguifh that voluntary alienation
which takes place during the life of him
who alienates, from the involuntary or le-
gal alienation; and both of thefe again
from that alienation, which, in confequence
of the proprietor’s will, is to take effect af-
ter his death.

SECT L
Voluntary HIS f%lbje& 1s curious and intereft-
zlienation. ing; in order to trace the progrefs

of it, the progrefs of fociety muft be traced.
The firft ftate of {ociety is that of hun-
ters and fifhers; among fuch a people the
idea of property will be confined to a few,
and but a very few moveables ; and fubjects
which are¢ immoveable, will be efteemed to
be common. In accounts given of many
' Ame-
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American tribes we read, that one or two

of the tribe will wander five or fix hundred

miles from his ufual place of abode, pluck-
ing the fruit, deftroying the game, and
vatching the fifh throughout the fields and
rivers adjoining to all the tribes which he
pafles, without any idea of fuch a pro-
perty in them, as makes him guilty of in-
fringing the rights of others.

The next ftate of fociety begins, when
the inconveniences and dangers of fuch a
life, lead men to the difcovery of paftu-
rage. During this period, as foon as a flock
have brouzed upon one fpot of ground, their
proprietors will remove them to another;
and the place they have quitted will fall to
the next who pleafes to take poffeffion of it:
for this reafon fuch thepherds will have no
notion of property in immoveables, nor of
sight of poffeflicn longer than the act of
poficflion lafts. The words of Abraham
to Lot are: “ Is not the whole land before
« thee? Separate thyfelf, I pray thee, from
<« me. If thou wilt take the left hand,
“ then will I go to the right; or if thou
« depart to the right hand, then will I go
¢ to the left.” And we are told that the
reafon of this feparation, was, the quantity

Gy of
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of flocks, and herds, and tents, which each
of them had, and which the land was un-
able to fupport; and therefore lord Stairs #
ingenioudly obferves, that the parts of the
earth which the patriarchs enjoyed, are
termed in the fcripture, no more than the
poffeffions.

A third frate of fociety is produced, when
men become fo numerous, that the flelh
and milk of their cattle is infufficient for
their fubfiftance, and when their more ex-
tended intercourfe with each other, has mads
them ftrike out new arts of life, and particu-
Jarly the art of agriculture. This art leading
men to beftow thought and labour upon
land, increafes their connection with a fin-
gle portion of it; this connetion long
continued, produces an affection; and this
affection long continued, together with the
other, produces the notion of property.

But for fome time after the notion of
property in land was eftablifhed, there ap-

ears to have been many reftraints, either
natural or civil, upon people’s power of
alienating it.

Thus the + Romans, in the very earlier
ages of the Roman law, could not alienatt
their heritage buf in calatis comitits, and

with
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with confent of the people; thus the jus
retrefius of relations took place * among« pyem,
the Jews, among the Qreeks, and ti.ll with- C]ch ;1415-«.11,
in thefe few years, in the udal rights of cap. 3.
Orkney men ; among all of whom the Feu-
dal Syftem was furely unknown,

When with thefe reftraints, in this ftate
of foclety, there chances to intervene the
concurrence of feudal principles, the bar
againft the power of alienation becomes
double.

Hence in the origine of all feudal na-
tions, the jus retraftus 4 is given to rela- 4 Lib.
tions, and the prohibitions to alienate, are f?"d~3{-

uat. 1
without number: Penalties are even im- Craig,

pofed: In fome of the books of fiefs, the 3?;;'4_
right hand of him who wrote the deed of
alienation, is ordered to be ftruck off.

This prohibition arifes partly from the
original principles of reftraint, which were
in favour of the heir, and partly from the
feudal principles of reftraint, which are in
favour of the fuperior.

Inftances of the effeét of the laft prin-
ciple have been obferved by every one; for
every one fees the hardfhip it would have
been upon a {uperior, to have allowed that

land
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fand which he had given to one family, to
go to another.

But inftances of the effefls of the firft
principle have not been fo readily attended
to. It will be proper then to point out
fome of them.

In the old reflraints upon alienation,
which we find in the laws of England and

* Glanr. Scotland, no diftinction is made*, whe-
1‘5@7;_ ther the fief is held by a military, or a foc.
}fbfg-zi\'fﬂi- cage tenure; but the lord’s intereft in the
cap. 13, change of the vaifal in the one fief 1s very
19,2021 gyeat, and in the other very fmell. It was
then the intereft of the heir alone, equally
frrong in both cafes, which created an equal
prohibition in both.
}: ]{1% Again, in + the fame old laws the re-
Ne ;7. ftrant upon alienation is almoft abfolute,
. , Where the tenant is in by defcent; but very
de 45, loofe, when he is in by purchafe. The heirs
;dc" “u-of a perfon feem to have fome right, in
Glanv.  what has defcended to him from his fore-
ICIPE;_T;, fathers; whereas no one can pretend to
Ree. Mj have a right in what a man has acquired
ep. 1g, himfelf: It is the mtereft of the heir then,
=e. which alone creates the difference betwix
the one reftraint and the other.

But



Alienation. gt

But what puts it beyond difpute, that
the intereft of the heir, and not that of
the lord, was fometimes confidered in re-
ftraining the power of alienation, is, that
even the confent of the lord to the aliena-
tion of what paffed by fucceffion, could not
preclude the heir. Alienatio feudi patern:
non valet etiam domini voluntate, nifi agnatis
confentientibus, fays the law * of the books » 1,
of the fiefs.m——Lord Coke is therefore feud. 4.
tt. 4z,
under a miftake, when he fays, that edic. Cus
though a vaflal at common law could{?“boke
not alienate a part of his fee to hold of it 2.
his lord, yet he could alienate the whole P& %-
of it. He founds his opinion on this, that
in the latter cafe the fee was not difmem-
bred, and the lord received the whole of
his fervices; but the miftake arifes from
attending too much to the intereft of the
Jord, and too little to that of the heir.——
Is it poffible the law could by implication
allow a man in all events to alienate the
whole of his fee, at the very time when it
exprefles the particular events in which he
can alienate the whole, or can alienate on-
ly part? When a man is a purchafer, and
has no children, he may alienate the whole;
but when he is a purchafer, and has chil-
' ' dren,
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» Glov. dren, he may alienate only a part, fay * the

cap1. old law books of both kingdoms.

heg M- The firft fiep of this alienation of land.

cap. zo. plopelty in Great Butam, was the power
given to a man, of alienating what he had
himfelf acquired. Over this, and for anf
obvious reafon, he was concelved to have
a more extenfive right, than over what hal
been only tranfmitted to him from his an.|
ceftors.

1 Lib. This power is given by 1mphcat10n, nt

fud: - the books of the fiefs, and ¥ in the Saxon

tit.
edit. Co- Jaw; but in exprefs words in the laws o }

J{CLeg of Henry I.§ The words are: Aequsfitions
ﬁ'ﬁ’ﬁd? Juas det cui magis velit, fi Bocland autem lo
§ Leg.  beat quam i parentes fui dederint, non initia
ﬁf“_o'. eam, extra cognationem fuam.

At the fame time this licence muft only
be underftood to have enabled a man to
difappoint his other relations, cognations
Juas, of the whole of his conqueft ; but not
to difappoint his fon of more than a part:
for fo it 1s limited in the reign of Heny

4 Glanv. IL1[ S7 wero queffum tantum habuerit, is qui
Wo. 0 partens terra fue donare volucrit, tunc quiden
PN boe o licet, fed won totum queflum, quia nil
foteft fliam fuum heredem cxberedare, The

: fame
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fame- was. the rule: in Scotland at * thee ey,
fame period. Mej “Zz'

The alienation of conqueft, or lands " ™
taken by purchafe; paved the way for the
alienation of what had come by defcent.

At firft, only a geest part of this laft was
allowed to be alienated,. and that not cuz
wclit, as in purchafes, but only en very
reafonable motives. "Thus the particular in-
ftances, -as appears -+ from Glanville and 1~Gl1nv
the Regiam Majeftatem, in which men wereti. 7
allowed to alienate their heritage, were, in f{fg ’MaJ
gratitude to a vaffal for fervices done tolib. 2.
the lord in war, or to the fief in peace. cp- 18,
Secondly, in frank marriage with. his own
daughter, or the daughter of the feuditary,
becaufe this multiplied tenants to the lord,

And laftly, in frank almoigne or free alms;
the fuperftition of the times allowing this
laft for: the good of the alienor’s foul.

At the time that the law ftood thus in
military and foccage tenures, the licence of
alicnation made.a full and ample fhretch
among burgefles.

Thus the law laid down by Glanville
and the Regiam Majeflatem, permitted the
alienation of no more than a part of a
purchale, if there were children; but the

laws
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laws * of the burghs in Scotland, on the
contrary, gave a full power to the burgef
to alienate the whole of his purchafe with-
out diftinétion, whether he had children
or not; and to fell, with the obfervance of
certain preferences, whatever had come to
him by defcent, if he was opprefled with
poverty. '

It is probable, though we cannot trace
it, that the firft free voluntary alienation
of land in England, arofe likewife amnong
trading people; for in burghs the holding
of it not being ftridt, it could not be of
great importance by whom the fervice
were done; add to this, that the extent of
the notions of mankind concerning ther
powers over property, increafes with fo-
ciety ; and as people living in towns, from
their greater numbers, and greater inter-
courfe, arc in a more extended ftate of fo-
ciety than people living in the country,
it was natural that the power of alienating
land fhould arife fooner among them, than
among the others.

The free alienation of land being thus
eftablithed in burgage tenures, and in other
tenures the alienation of purchafes in many
cafes, and that of inheritances in fome

cafes,
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cafes, being allowed, alienation in thefe
other tenures gradually gained ground;
and when - Braton wrote his book, feems  Bractor,
to have been fully eftablifhed. In foccage . ; fib. 2.
tenure, the intereft of the lord had never fut 4
“been great, and in all tenures the inte: cxrof “
the heir declined; fo that in the end lands £ 7.
‘holden by foccage tenure, came to be frcely c,|p,22 7
‘alienated, both in England and Scotland ; - t-
and as the firi¢tnefs of the feudal fyftem
yielded to a more moderate temperament,
the propenfity to alienation, in the military
holdmcs of both nations, grew fo great,
ithat in the 1elgn of Henry IIL it bccame
f1cqu1ﬁte to reftrain it by law.
' This reftraint was contained in & a 1 Mag.
claufe of the Magna Charta, and was af- Charc
terwards, in the time § of William tlleTEeiz
‘Lion, tranfplanted into the ftatutes of Scot- Wil
land. The words of it were, Nulus liber e st
homo det, de cetero, amplins alicut, quam ut
de refiduo terre pofit fifficienter fieri domino
feudi, fervitium ef debitum.  And this fuffi-
ciency which was ordered to be referved,
was by prattice explained to be the one
‘ln If of the feud.

One thing which very much facilitated
the progrefs of alienation, was the practice

of
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of fubfening ; for as in fubfeus at firft, the |
original vaffal remained fill liable for the
fervices, and diftrefs might be taken for |
them on the whole of the ldnd, fubinfeu
dation in thofe days was fcarce accounted
an alienation.

The licence of fubfeuing the whole fief
is granted * in the books of the fiefs. &
militer nec vaffallus fendum fine voluntate &}
mini alienabit, in _feudum tamen reffo dabit. §
But that it thould prevail in Great Britain,
beyond the bounds which the law prefetib-
ed to the power of alienation i the time |
of the Saxons, or even in that of Henry Il
and David L. is incredible; - for the interct
of the heir would have been as eftectually
hurt by, fubfeuing as by alienating: but
the intereft of the heir, at thofe periods, n
Great Britain, as appears from Glanvill,
and the Regiam Majeflatem, was much
ftronger than that of the heir in Italy,
at the period when the books of the fiefs
were compofed.

The power of fubfeuing, however, onc
introduced, extended itfelf greatly in the '
law of Great Britain; and though, in the
beginning, the original vaffal- was bound

to the fervices, -and’ dlﬁre{s might be made
for
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for them on the original land; yet in pro-
cefs of time, the rear-vaffals having poffe{-
fed their feuds long, and held them of ano-
ther, began to think they had a connettion
only with that other, and none with the
original lord. ‘This perfuafion of the rear-
vaflals gained ground, and thereby the fu
perior lord in the end came to be deprived
of his fervices and emoluments.
To remedy this, and to reconcile the jar-
ring interefts of lords and vaffals, while
thefe were eager after a power of aliena-
tion, and thofe complained that they were -
ftript of their ancient rights, the ftatute
Quia Emptores Terrarum was made in Eng-
land, in * the reign of Edward L and
tranfplanted, or rather tran{cribed into the Eﬁ “,'.'8"
ftatute-book of Scotland -, in that of Ro- 1 Stat. z.
bert L. ' iﬁ,‘;‘f'z;'_
In thofe ftatutes it is complained of,
that through the practice of fubfening, the
over lords had been deprived of their ef-
cheats, wards and marriages, and it is
“enalted, in favour of vaffals, that they may
alienate the whole, or part of their land,
- as they pleafe; and in favour of the lords,
 that the lands {o alienated fhould be held
. of them, and not of the alienor.
H As
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As the mifchiefs complainied of in the |
ftatate Quia Emptores Terraruim, were ge. |
neral, fo the rémedy was general too, and |
was meant to extend to all vaffals indiferi.
minately, to thofe of the king cqually- with
thofe of the lords. But fome doubts hay.

* Swondf, Ing been raifed * in England, whether the
de prerog. kmgs vaffals were within the words of the

regls
cap. 7.

+ An. 1y,

Ed. 2.
cap. 6.

1 Stat.
Dav, 2.
€p. 54

ftatute; the king took advantage of thoft
doubts, and aflerted his old claim of re-
ftraining his own vaffals from alienating
beyond a certain extent; for this purpof,
m the ftatute + dz Prerogativa Regis, of
Edward II. the claufe of Magna Charta, be-
fore recited, was revived againft the kings
vaffals in capite, and in imitation of this
example, the ftatute of William the Lion
was revived in Scotland I by David IL.
At thefametime there was this great diffe-
tence int the elaufe, ds it had f’cood in thofe
ancient, and as it was revived in thefe lat |
ter ftatutes; that by the former, no vaffi
whatever could alienate beyond a certain

extent, whereas, in the revived Englifh fta-

tute by exprefs words, and in the revived
Scots ftatute by interpretation, only the
vaffals by knights fervice and ward wete

reftrained, which reftraint in Scotland was
3 : guarded
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guarded by the penalty of recognition, or
the forfeiture to the lord upon alienation,
beyond the -extent allowed. The bent in
favour of alienation was too {’crong, for
the king to be able to reftrain it in any
other fpecies of holding, and therefore the
vaflals by foccage were allowed to alienate
as they pleafed.

As this claim of the king was the only
exception to the ftatute Quia Emptores, as
it was founded only on a doubt upon the
ftatute, and was directly contrary to the
prevailing bent of the people towards alie-
nation, fo the king was obliged, fome
reigns after, to give it up.

99

- This was done by a ftatute * of Edward« 5,
1. whereby the king’s vaflals by knlghtsEd 3

fervice, were allowed to alienate as they
pleafed, on paying a compofition in chan-
cery.

Thefe compofitions were paid t111 the
reign of Charles IL when tenures by
kmghts fervice being abolifhed, they were
abolifhed with them,

By the fall of thefe tenures, and of the
finés which attended them, the voluntary
-alienation of land in England, fo far as
not reftrained by private dceds, or parti-

H 2 " cular

ap. 12
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cular local cuftoms, was brought to per-
fection.

In Scotland the confequences of the fta-
tute Quia Emptores, by no means kept the
fame courfe.

The neceflary effeCt of the ftatute Quia
Emptores, 1f it operated at all, was to make
feudal land as much the fubjet of com-
merce, as if it had been allodial: Now in
this view the Scotch had followed too clofe
upon the Englifh ftatute; for in a country
where the rigour of the feudal law was
fomewhat abated, where, provided the lord
had a vaflal to do fervice, it was not of
great importance to him who that vaffi
was; there it was right to allow an unli
mited alienation: But in a country where
the Feudal Syftem fill flourifhed, and
where the lord had a very ftrong intereft
in the fief, to give the vaffal an unlimited
power of alienating, was beftowing upon
him a power of giving away what did not
belong to himfelf.

In confequence of thofe different cir-
cumftances, the ftatute Quia Emptores could
not be put in exccution in Scotland, as it
was in England; on the contrary, fuperi-
ors, according to their intereft or caprice,

: re-
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refufed to receive thofe who pretended to
enter in virtue of it. In foccage fiefs the
vaffals fubfeued their lands, as formerly, to
hold of themfelves, and in military fiefs the
penalties of recognition, or the forfeiture
on the alienation of the half, founded on
the ftatutes of William the Lion, and David
II. kept their footing in the law ; fuperiors
inferred them from alienation, in fpite of
the new ftatute; they continued too to in-
fer them from fubinfeudation, as before
the ftatute they had been continually at-
tempting to do; and in the whole train of
decifions fince the court of feflion has been
erected, the ftatute Quia Emptores has ne- .
ver once been {et up to elude the recogni-
tion of a ward feud, alienated to hold not
of the alienor, but of the over lord.

The ftatute Quia Emptores being thus
difregarded, the law of Scotland wavered
during a long interval ; for when the bar
to the alienation of lands held in ward
was anew erefted, the arts to make this
bar of no effet were revived by the vaf-
fals.

One art particularly, which had fome
centuries before been invented in England,
and which had been provided againft * by a5,

H 3 a &8- cap 6



102

Hiffory of

a ftatute of Henry III. was revived; vaf-

fals infeoffing their -eldeft fons, pretended

# Palfour
againt
Balfour,
Murchis.
1569,

+ Scots
alts, an.
1457,
cap. 71
1 Scots
afts, an.
1503.
cap. 9o
&gt

by fo doing to clude the penalties of recog-
nition, and the judges fupported this de.
vice in favour to the vaffal.

Another art was that of the vaffal’s grant-
ing -infeoffments of annualrents, or reit
chiarges, out of their lands, by which, under
pretence of the granter’s remaining interel
in the eftate, an attempt was made to elud:
recognition ; but the judges, in favour to tht
lord, put a ftop to this device, and held ¥,
that an infeoffinent of annualrent above halt
of the value of the land, inferied recognition,

To reconcile the jarring interefts of
lords and their ward vaffals, while thok
difregarded as much as they pleafed the
ftatute Quia Emptores, nor would admit
the alienees to hold of them, and yet in-
ferred recognition from fubinfeudation’;
and thefe, on the other hand, with the
genius of the times, were bent on alie
nation, the laudable ftatutes of James §
IL and of James } IV. were at laft made,
encouraging and allowing all people to ft
their ward lands in feu farm, or by foc-
cage tenure, holding of themfelves, with-
out danger of ‘recognition, provided the
lands were fet at full value.

' Thefe
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. Thefe acts were made from national
confiderations, and from national interefts;
but fome reigns after they were obliged to
give way to particular confiderations and

103

particular interefts: they were in part re-

pealed * in the reign of James V1. and in
whole 4 in that of Charles I. at periods
when the government of Scotland was a
monarchy, controuled by nothing but a
moft grievous oligarchy, when the king
and the nobies, who had their lands under
ward, could not bear to fee the fubjection,
under which they thereby held their coun-
try, broke through, by the independancy
of the foccage tenure, into which their vaf-
fals were continually turning their lands.
Thercfore by ftatutes they forbade ward
holdings to be turned into feu holdings;
and ftill further to prevent the alienation
of feu holdings, they often in the charters
which they granted, added prohibitions on
the vaflals to alienate any part of the grant
of their lands; and to thefe again they added
claufes, fubjeCting the whole to forfeiture,
n cafe the prohibition was infringed.

A greater independance of the people,
and bent of that people in favour of alie-
nation, joined to a greater moderation in
the government, have concurred, in our

H 4 day,

* Scots
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day, to deftroy * this penalty of recogni-
tion, have removed thefe prohibitions, and
brought to perfection the voluntary alic.
nationof land-property in Scotland, fo far
as it is not reftrained by particular con-
veyances.

The only remaining difference betwixt
the laws of England and Scotland, in
point of the power of voluntary aliena-
tion, (for with regard to the forms of alie
nating, there are (il great differences) i,
that men can alienate in England upon
their death-beds, in Scotland they cannot.

Perhaps it is no refinement to fay, that
this law of dcath-bed was in England, and
now 1s in Scotland, the laft remain of the
ancient bar againft alienation.

When the power of alienating had, by
gradual fteps, extended itfelf in England,
yet ftill this law of death-bed kept its
ground long: It is probable the firft de-
parture from it, was by the heirs confent-
ing to the deed of alienation; this proba-
bility is made ftrong from the authority of
Glanville ; Poffet tamen bujufinod; doatio in
ultima woluntate, alicui faéla, ita tenere, f
cunt confenfiu haredis heeret, et ex confenfu ha-
redis confirmarctur 5 and ftronger fill by
the authority of } Sir Hemry Spe]lma;:,

the
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the moft accurate antiquary that we have,
who avers the fame thing,

The power of alienation on death-bed,
thus introduced to be good with confent
of the heir, came afterwards to be good
without his confent; practice had brought
about the one, and the fame pla&ice
brought about the other: The ftatutes * of = Ay, 5.
Henry VIIL allowing the difpofal of im- H;“ .
moveables by teftament made at any time, . 34,
etiam in articulo mortis, rendered unnecef- & sp. 58
fary the former practice, and gave a fanc-
tion to the latter.

In Scotland attempts have been made+to 4 Faico-
fupport death-bed conveyances, by the con- ;‘e; s deci-
fent, and even by the oath of ratification Feb. z7,
of the heir; thefe, however, the judges gﬁfﬁof
have cut down; but they allow men on deven
death-bed to provide their wives, and to f\%f,'n",go
to fell, when oppreft by poverty, for pay- mery.
ment of their debts; and it is the gener al
opinion of our lawyers, that the firft time
the point comes to be tried, provifions
granted on death-bed to younger children
will be fuftained ; fo that though the law
of death-bed {hll lingers in Scotland, yet
in a few ages it may pr obably be loft here,

as it was loft formerly in England.

; SECT,
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Unvolun. 'g%/‘f{ ITH regard to the unvoluntary,
or legal alienation, which arify
from attachment for debt, the progrefs of
it, both natural and feudal, feems to b
this.

Auxh.  The notion of borrowing under a pro.
mentof mife of paying, is in general not very na
{;Sjbo *tural among a rude people; their concep
tion of obligation 1s but weak in any caf,
and that of their obligation to fidelity fil
weaker. All uncivilized nations are ob-
ferved to be cruel and treacherous ; infteal
of a promife to repay then, or of a wit
ten document in evidence of that promif,
the borrower gives a pledge, as a more fo-

lid fecurity.
Thus the old word in the Englifh and
Scotch law books, Namium, which at pre
fent we tranflate by the word Diflrefs, fig
nified anciently from the Saxon, Piguit
Prchenfis, the feizing or diftraining of the
- pledge; gnd Wlllfllls # 1 his gloﬂgr)t,
g commenting on this word, fays, His prim
:\f“y‘j NI~ tewporibus vade ot pignore cavers filebi
sicen,  fec 3l peo gboph wocant; mos (qui al-

voce Ni- aan
JREITN +£

tary alie-
nation.
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guant ¢jus rei tenemus umbram) vadsos et fal-

708 p’"rz'os HOINAIUS.

From * the Regiam sze/iatem and Glan- = g,
ville, it appears, that in confequence of ]\iﬂl
\roluntaly prior agreements betwixt the cap.’s.
parties, this pledge, upon failure of pay- "
ment, either remained with the creditor, cap. 0.
or on application to the judge, was fold
by his order; and it is not improbable,
that at that time, no moveables, unlefs fo -
pledged, could be fold for debt; nor even
when pledged could be fold, till after a
compctent time, and dehy of payment ;
for fo 1t is laid down in  Glanville and y e, i,
the Regiam Majeflatem: And a ftatute of
1 Robert I. made at a time when eveny gy, ;.
moveablcs not pledged could be fold for Sur. 2
debt, declares, that even then they could “*" '™
not be fold for forty days after the attach-
nent. Before thefe days were elapfed, they
were kept rather as a fecurity for the debt,
till the debtor ftill delaying to pay, they
were employed to extinguifh it.

The progrefs of the attachment of im-
moveables is the fame. § In the law of the § reud.
bocks of the ficfs they could not be at- - =
tached for debt; nor could they be attach-"*"
od by the Saxon law'; nor for feveral reigns

after
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after that of William the Conqueror; nor
in the time of Glanville: On the con-
* Bacon, trary ¥, the only writs of execution at
abridgn. common law in England, were the feri
et “facias on the goods and chattels, and the
levari facias to levy the debt or damages
on the lands and chattels; neither 1s there
the leaft hint of fuch attachment in the
Scotch Regiam Majeflatem, or the Scotch
RQuoniom Attachiomenta : although in this
laft the method of attaching moveables for
+ Quon. debt - 1s moft exaltly defcrlbcd even the
amch. the words of the brief, the duty of the
P49 fheriff, the proof of the debt, the fale, or
if no body will buy, the appxetxatlon yel
the attachment of immoveables 1s not
mentioned at all.

Nor at thefe periods could the law well
be otherwife: the limited notions of power
over property, added to the intereft of the
lord againft bringing in any vaffal who
was a Ihanger to him, were infuperable
bars to any further attachment.

It is true, by the Regiam Majeffatem, lib.
3. cap. 5. and Glanville, Iib. 10. cap. 8. it
appears, that land might be pledged for
debt; and from the fame paffages, com-
pared with cap. 3. of the firft author, and

cap.
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cap. 6. of the other, it appears, that in
confequence of bargains concerning fuch
pledging of land, a practice had crept in,
that the principal fam not being paid, the
land either remained with the creditor, or
on application to the judge, was fold by him.
But fome of thofe cafes being in confe-
quence of agreements, were branches ra-
ther of voluntary than unvoluntary alie-
nation, and they belonged more to the
rules of private tranfactions, than of pub-
lick law; and further, as no right of
pledge was fupported by the king’s courts
without pofleflion; S non fequatur ipfius
vadii traditio, curia domini regis bujufinodi
privatas  conventiones tueri non folet, nec
warrantizare ; * the pofleffor of the land « Gy,
pledged, feemed to have acquued a con-fi. Dt
nection with it, and power over it, which » Rtg M.
facilitated the notion of his retaining it, L‘;’P3
although the attachment of Jand by other
ceditors in general, who were not already
in poffeffion, was, it is certain, utterly
unknown,

Ifay, by other creditors in general; for { Mo
though in the reign of Hcm y 1L + We cap. 8.
foon after find, that the king, and the &9 2

oft. 1
furety for the king's debtor purging his Bacon,

d bt voce cxe-

cution.
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debt to the king, could enter upon the
land for their debt, and keep the land till
the debt was paid, yet this was a prefe-
rence fpecial to the king; and as the furety
had paid off the debt to the king, he
feemed to come in his place, and to have a
right to enjoy his privileges.

But as the #mvoluntary alienation of
land was firft freely introduced among
trading people in boroughs, -fo the Volun-

- tary alienation of it was firft freely intro-

Leg.

erg,
€zp. 94,
& 95.

+ Leg.
Burg.
€ap. 4§
& 115.
Kames
hift, notes,
N9g.

duced among the fame people in the fame
places.

Thus in Scotland, in the laws of the
boroughs, which were compofed in the
reign of David I. * the method .of attach-
ing and felling land for debt, is compleatly
laid down. By the laws of thofe people,
every creditor might enter upon the lands

.of his debtor, and after certain delays fell
them : The only reftraint this attachment

admitted, was a right of redemption given
to the relations of the debtor-; a right
derived from the moft ancient law, and at
that time not totally -eradicated even in
boroughs.

This attachment thus taking its rife in
the laws of the boroughs, and among trad-

' ing
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ing men, was afterwards extended to all
the fubjects indiferiminately; fo that by a
ftatute in the reign of * Alexander IL up- g,
on apphcatlon of the creditor, 1t became ‘C““ 2
the duty of the fheriff to advertife the P
debtor to fell his land in fifteen days,
which if the debtor did not do, the theriff
was impowered to fell it himfelf. And
that this ftatute was put in execution, ap-
pears from 4 the records of chancely,chco,d
prior to the alteration of the law in the ;’{)C‘”"m
year 1469, to be afterwards mentioned.  No 4.
In the fame manner it wasf, the ftatate ; o, .
de mercator zbus which in the 13th year of Ed t.
Edward 1. «pmduced the benefit of the fta-"" "
tute merchant firftinto England., By that
ftatute, which was tranfplanted afterwards g gy, |,
likewife § into Scotland, the merchant cre- Swc. 2.
ditor was allowed, upon failurc of payment, " '*
to take pofie(fion of the whole of his debt-
or’s land, till he was paid of his debt: in
that Jand too he was infeofted by the law;
and upon the fame plan of attachment
with this ftatute merchant, the ftatute | An. 27.
ﬁaple | was two reigns after invented. %fpg
It 1s true, that the fame year in which
the ftatute merchant was introduced, exc-
cution upon judgments, and common re-
cog-
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® An. 13- cognizances ¥, by the writ of elegi, which

Ed. 1

cape

+s, Was common to all the fubjeéts, was like-

wife introduced. But the difference of exe-
cution given upon this writ, and that given
upon the ftatute merchant, proves a very
wide difference in the attachment allowed
among merchants, and that allowed among
the other fubjects. The fecurity by ftatute
merchant, gave pofleffion of the whole of
the land to the creditor; but the writ of
elegit gave him poffeflion of no more than
a half: Originally men could not alienate
at all, afterwards they were allowed to ali-
enate, but not beyond the half of the feud:
now this principle, or rather rule, was
firong at the time the writ of elegif was
invented, and the ftatute Quia- Emptores
had not yet been introduced ; therefore
whatever ftretches were found neceffary
from the circumftances of merchandize,
yet with regard to the kingdom. in general,
only a {mall deviation was made from the
common law, and the elegit was permitted
to affect by the operation of law, no more
than a man was fuppofed capable of alie-

nating by his own deed.
As the feudal law relaxed of its feverity,
and the commerce of land grew more into
ufe
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ufe, the attachment of land by ftatute
merchant, and ftatute ftaple, was allowed
to all the fubjelts in general, The ftatute
merchant became firfk by practice, and af-
terwards by a ftatute of * Henry VIIL
one of the common affurances of the
kingdom: And though the fame ftatute
of Henry VIIL confined the benefit of
the ftatute ftaple within its ancient bounds,
{o as 4 to operate only for behoof of the
merchants of the ftaple, and only for debts
on the fale of merchandize brought fo the
ftaple; yet it framed a new fort of fecu-
rity, which all the fubjelts might ufe.
This fecurity is known by the name of a
recognizance on 23 H. VIIL cap. 6. and
in it the fame procefs, execution, and ad-
vantage, in every refpect, takes place, as
in the ftatute ftaple.

But in later times, when land came to
be abfolutely in commerce, this attach-
ment was thought infufficient; and there-
fore the act of the  13th of queen Eliza-
beth, and the fubfequent acts concerning
bankrupts, eftablifhed a compleat attach-
ment of fuch lands as belonged to the per-
fons fpecified in thofe ftatutes: Inftead of
-2 half, thofe ftatutes laid the whole of the

I land
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land open to the creditor, and inftead of a
pofleflion, which was all he had by the ele-
git; or ftatute merchant, or ftatute ftaple,
they gave him the means of procuring a
fale of that whole for the payment of his
debt.

On thefe ftatutes of bankrupts, it is well
worthy notice, as confirming the principles
already laid open, that although the fta-

* An. 13. tutes * of Elizabeth, and of 4 the firfk of
5,’;,27 James 1. related only to people dealing in
+ An 1. merchandize, yet they were extended af-
ij;“ ',1;', terwards, by degrees, to many other of
1 An. 21.the fubjects. By the § 21ft of James I, they
ﬂ;;“ g, were extended to fuch as were feriveners
s 5- by trade. By the § sth of George II. they
ca;';’_ were extended to bankers, brokers and
factors. By interpretation of the judges,

i Bacon they were extended further || to many dif-
:22’:3““" ferent clafles of tradefmen and mechanicks;
bankrupt and though they do not hitherto relate to
the reft of the fubjects, yet future genera-

tions will fee them extended to the whole.

The compleat attachment of land now efta-
blithed among merchants, will, in the end,

by a tra}g fgf caufes and effelts, as abfolute

in the prophetical, as in the natural world,

© affet
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affect the property of all landed men what-
ever.

When a progrefs is uniform in- its move-
ments, and conftant in its direCtion, there
is no very great degree of arrogance in
prophefying where it will end.

In obfewmg this progrefs of legal at-
tachment in England and Scotland, it will
readily occur, as a matter of furprize, that
our anceftors, in the execution, by act of
Alexander II. went before their neighbours
in England, who from their fituation
{hould rather have gone before them.

The following hiftory of the variation
in our legal -execution, confequent upon
this act, will fhow the effects of this hafty
ftep.

In England, thofe who entered by the
elegit, ftatute merchant, &e. entered rather
to the pofleffion than to the property, fee-
ing the original proprictor continued for
ever to- havc a right of reverfion: Further,
the ftatute @um Emptores foon after had
effelt in that kingdom, therefore the
entry of the attacher was eafy; In
Scotland, on the contrary, by the fta-
tute of Alexander II. the attacher became
"d)folutc proprietor, and yet the law was

Iz fo

iLg
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fo improvident, as to give no fatisfactior
to the lord for entering him: The ftatute
of Quia Emptores was indeed afterwards
made; but that went foon into difufe; and
yet the lord remained ftill bound to receive
the attacher without fee or rewards Siw
obflaculo aut qucflione aliqusli, fays the law
of Alexander.

Upon the refufal of the lords to enter
thofe attachers, letters of four forms were
directed againft them, and * afterwards the
form of a charge was invented; but thex
the lord, in right of his preperty in the
ground, claimed a privilege to pay off the
debtor, when he was attaching the land,
and to take it to himfelf.

Though this claim was fuftained, and
even fuftained in the ftatate itfelf, yet fil
the law produced great inconveniences to
the creditor, to the debtor, to the lordi—
To the creditor; for if no one bought the
land which the fheriff fet to fale, the cre-
ditor could net be paid.——To the debtor;
for if he had not his meoney rcady, and
the land was attached for lefs than its va-
lue, the lord, by ftepping in, and paying
off the debt, might poflefs himfelf of the
hand, againft both debtor and creditor.—
L 7 . ( : Te
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To the lord; for if the land tas attached
for its value, or if he had not money ready
to clear it off when attached below its va-
lue, he was forced to lofe his old vaffal,
and get one, perhaps an enemy to him and
his intereft.

To thefe three evils, three remedies wete
applied, by the * act of 1469. In the firft 432 fi
place, by that ftatute, if no purchafer ap-
peared, a certain part of the lands was ap-
prifed, and at the apprifed value given to
the creditor: Next, a right of redemption
was given to the debtor at any time within
feven years: And laftly, the fuperior was
not obliged to admit the buyer or creditor
without a gift to himfelf of a whole year’s
rent of the lands; at the fame time, his
ancient right.of pre-emption was fecared to
him; but fubjet ftill, by interpretation of
the judges, within the feven years, to the
redemption of the debtor.

Thefe expedients indeed, cured fome of
the prefent evils; but fhill the origo mali re-
mained: As we followed the Englifh too
clofely, in attempting to allow the free vo-
luntary alienation of land by the ftatute
Quia Emptores; fo we made ftill a greater
miftake in domeflick policy, when we ¥an
: 13 before
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before them, and allowed the free and un-

limited -attachment of land, even of land
holding ward, for debt, at a time, when

“the ftrong notion of the ancient right to
“the land itfelf in the {uperior, gave to the

fuperior a claim to intereft himfelf in that
attachment ; when there was not fuch a
degree of commerce in the country, as
made fo great a fluctuation neceflary ; and

_when the uncertainty, and imperfection,
.and weaknefs of the laws, joined to the
. dependance of the courts upon the great

men, gave an opportunity to thefe laft, of
getting almoft all the lands in the country
into their pofleffion, under the cover of the
Jaws which gave attachment for debt.
The following was one of thefe fhameful
devices: Originally it was the fheniff of
the county, who, in confequence of appli-
cation made by the debtor to the king, at-
tached and apprifed the land, in the fame
manner that the fheriff apprifed by the
elegit in England; but as the lands of 2
debtor lay under different jurifdictions, and
the fheriff could attach only lands under
his own jurifdi€tion, and as the trouble
and expence of getting an apprifing from
every particular fheriff, was complained of
' )
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1t had crept into pratice, on the eftablifh-
ment of the court of daily council, and of
the court of feffion, (the judges of which
courts came in the king’s place, as the
clerks to the fignet were deemed the king’s
clerks) that the lords of thefe courts, in-
ftead of the order of the king, or the pre-
cept of the fheniff, granted letters, or a
writ of apprifing, under the fignet, written
by the clerks of it, directed not to a parti-
cular fheriff by name, but in general to
theriffs in that part, or pro bac vice, for
whofe names a blank was left in the letters.
Thefe letters being directed to meffengers,
the creditor who got them, generally filled
up the blank for the names of the fheriffs,
with the name of the meffenger who was
thus conflituted theriff in that part, or
pro hac wice; and as fuch became the jadge
impowered to comprife the lands. Meflen-
gers in this manner being made judges in
affairs of fo much importance, thofe who
were cunning in the law, did, in parts of
the country where law could have force, and
great men, who had always the counfel of
fuch canning men at command, did, in parts
- of the country where they themfelves could
give to the law force, make the following

| 1 ufe
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ufe of it: They ecither lent fmall fums
upon great eftates, or bought up fmall
debts upon them; they then applied to the
king’s court for letters of apprifing, which
were granted without examination, and
the execution of them left to meflengers,
theriffs pro bac vice. Thefe meflengers be-
ing named by the comprifer, refolved-in
every thing to confult his intereft; or the
they had not been fo refolved, yet refiding
at Edinburgh, and not being obliged by

.the letters to go to the lands, they could

not know the value of them; or if they
did, it was only by fuch a proof, as
the comprifer himfelf thought proper to
bring. In confequence of thefe. practices,
large quantities of the debtor’s land were
given by the meflengers to comprifers,
for very fmall debts; nay, in the end they
came to give without fcruple the whole of
his land for fuch debts: Nor had the
debtor even the confolation to hope, that
the rents of thefe lands would pay off the
debt; for the creditor getting pofleflion of
the eftate, and the circumitances thereof be-
ing by him kept fecret, he became accountable
for none of his intromiflions : he kept his
fund of payment in his own hands, and

yet
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et he never was paid; for feven years he
pretended it was a fecurity, and after that
the law made it to him a real property.
From thefe legal catches flowed national
mifery; debtors grown defperate by fuch
crying injuftice, either oppofed the law by
force, or fold their right to fome great man
who could do fo. The fuperior, if he was
not“tempted by the offer of a year’s rent,
(which however he generally was, and for
that reafon apprifings run on the fafter)
to lofe his old vaffal, refufed to enter the
new one; the new one fell upon a con-
trivance to apply to the fuperior of that
fuperior; and if he entered him, a quarrel
enfued not only between debtor and cre-
ditor, but between mediate and immedi-
ate fuperior. Thefe things filled the land,
if not with civil, yet with houfhold, wars,
and made this people a fcandal to all neigh-
bouring nations.

As there is no record of apprifings, prior
to the year 1636, it is impoffible to prove
this deduction from that record; but as it
1s agreed upon by our ancient lawyers, fo
there is fofficient evidence of it in the
record of the king’s charters. By thefe it * Record
appears, that originally * the fheriff com- g:’g\;mn

' prifed ; Ne 6.
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prifed; that about thirty years after the
ftatute of 1469, the letters # were direte
to, and executed by meflengers, who how.
ever for fome time performed their dut,
either upon the land, or at the head-burg
of the fhire in which the lands lay, with
the fame exaltnefs that the fheriffs had
done. In the year 1528, the firft 4 dif
penfation was given for holding the ‘cout
of apprifing at Edinburgh, inftead of hold-
ing it where the lands lay ; the reafon given
in the charter is, that the lands lay in dif-
ferent fhires. Soon-after this, many in-
ftances appear I, of difpenfations granted
even where the lands of the debtor layin

one fhire. But flill, notwithftanding thet

two laft alterations, the apprifings were for
fome time led § by proof of the value, and
with the fame folemnities with which the
apprifing by the fheriffs had been Tled
From this period, till the year 1608, there
appear; feveral || charters on apprifings,
which had paffed without {pecifying the
value of the lands; but although in thefe
it may be doubtful whether the debt did
not exceed the valuc of the land, yet, after *
that year, inftances of general apprifings
became numberies and uncontroverted,

and
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and lands are not only comprifed without
valuation, but the largeft eftates are com-
prifed for the moft infignificant fums,
Such appears the progrefs of apprifings
from our records, and the effects of that
progrefs upon the manners of our people
are but too well vouched in the hiftories of
our families and of our manners.

The king, the people, the judges, faw
thofe effetts; they faw too the caufe of
them, -and in their feveral capacities en- .
deavoured to foften both., The judges*, « piq
as appears by the decifions of thofe days, decif. .
in affairs of confequence, gave advocates i’,‘ff:ii‘:;,_
to be affeffors to the meffengers; they dif- Pifing.
charged courts of apprifing to be kept any
where, but in the county where the lands
lay, unlefs for {pecial caufes fhown to them-~
felves. They prevented the legal from ex-
piring, by taking advantage of every flaw
in the comprifing ; as on the other hand,
they difcouraged all attempts to prove
flaws 1n the orders of redemption; and the
Iegillature, enalted by the act 4 of 1621, 4 aa.s.
that if the land comprifed yiclded more 192t
than the intereft of the fum comprifed for,
the fuperplus fhould be imputed in pay-

ment of the principal fum. A
But
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But fhll thefe correftions were not fuffi.
cient; for, under pretence of obeying this
aft, and of imputing the furplus of his
annual rent, to the payment of his princi-
pal fum, the creditor ftill kept pofleffion of
the whole of the eftate; after which, it
was difficult to prove the intromiffions up-
on him, and, at any rate, a proof of them
could only be made good by an intricate
and tedious law-fuit.

To remedy this, the act * of 1661 was
made, which enacted, that it thould:-be in
the power of the debtor; to offer fecurity
to the creditor, for his anmualrent, in-
ftead of allowing him to poffefs any of the
land ; and that it thould be referred to the
Jords of feflion, to determine, whether the
creditor might fafely accept the fecurity
offered, or fhould be allowed pofeflion of
the land to a certain extent; at the fame
time, that extent was limited, by the ftatute,
to what produced exactly the annualrent of
the principal fum. Further, by the fame
ftatute it was enacted, that the time of the
legal, which was formerly feven yeas,

- thould now be extended to ten; all of
“avhich regulations were in favour of the

debtor, It is further to be obferved, that
i bY
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by interpretation of this ftatute, a charge
to the fuperior became fufficient to efta-

blifh the right of the creditor in the eftate; -

whereby the creditor, not afking infeoft-
ment, nor paying his entry during the
legal, the difcontent of the fuperior could
not be dangerous to him, on the one hand,
nor the eagernefs of the fuperior to admit
him, tempting to him, on the other.

By thefe laft alterations, apprifings were
changed from being the inftruments of
payment of debt, to be only a fecurity for
it.  This the lords of feflion had been for
fome time aiming at, by doing every thing
they could, to prevent the legals from ex-
piring ; the ftatute lengthened the time of
expiry, and put it in the power of the
debtor to remain in the poffeffion of his
fand. :

But this alteration in the nature of ap-
prifings, made many difcontented ; for peo~
ple had lent their money, in expetation of
getting it back when they pleafed, or at
leaft of getting poffeflion of land of equal
value; whereas they might now be kept
from both, by an offer of fecurity for their
itereft, and that too, not for feven years,
but for ten, The clamours raifed on this

ac-
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account, made the introducion of adjudi.
cations, by theact of # 1672, neceflary, which
being judicial fales, fubject to redemption
within five years, would, it was thought,
pleafe all parties, and folve all objections:
And indeed, moft of the inconveniencies of
the former diligence, were prevented by
this one. Anciently meffengers had been
judges in the attachment, now the lords
of feflion were become fuch; formerly,
though the act of 1661, reftricted the cre:
ditor to an annualrent, agreeing to his
principal fum, during the legal, yet on the
expiry of that legal, by a faving claufe in
that ftatute, he might, if the debt was not
paid, pollefs himfelf of the whole cftate he
had apprifed; now only a proportional
part-of that eftate was laid open to him at
all: formerly there was room for law-
fuits, in accounting for intromiflions, now
the creditor was made fubject to no count
and reckoning: formerly the legal being
ten years, the land was not only not im-
proved, but was totally negleCted ; becaufe
neither the debtor nor the creditor knew
to whom it was to belong: but this un-
certainty, by the prefent fatute, was to
remain no longer than for five years. At

3 the
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the fame time, as it would have been ex-
tremely hard, to have introduced all thefe
things in favour of the debtor, unlefs fome
additional care had likewife been taken of
the creditor ; therefore, in confideration
that this laft was obliged to ly fo long as
five years out of his money, and to take
land in place of it in the end, a portion of
land equivalent to a fifth part of his fum,
was given to him, to be kept with the reft,
in cafe his money was not repaid within
the five years. Further, in order to give
him an abfolute fecurity in the land which
he got, the debtor was ordained to com-
pleat this judicial fale, by delivering to him
the rights of the lands; and in cafe the
debtor neglected or refufed to do fo, the
creditor was allowed to apprife as for-
merly ; in which event all the mifchiefs
of former apprifings were allowed to fall
on the debtor difobeying the law.

Thefe amendments and provifions were
thought fufficient by the legiflature, and
lawyers of thofe days; but all that the wif-
dom and juftice of parliaments can do,
added to the forefight and precaution of
lawyers, is often, only to apply remedies
which future lawyers will break through,
' and

127
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and which future parliaments muft agzin
remedy. Hard fate of law, in which, froma
continual fluctuation of circumftances, the
beft laws are but remedies to bad ones;
and all that pofterity can hope for, is, to
amend their forefathers defefls, and in do-
ing fo, to leave defects for others to amend!

The original error of allowing the fres
attachment of land for debt, at a period
when the genius and circumftances of the
people were not ripe for it, was felt, when
the law itfelf was forgot: for the genius of
the people not complying with that fre
attachment, had brought in the right of
redemption in favour of the debtor, and
that right ran through all the futur
amendments of the law, to poifon them,
to flatter the debtor with falfe hopes of
faving a ruined eftate, and to make the
creditor uncertain what was the nature of
his own fortune. If the legiflature in the
1672, at a period when the genius and
circumftances of the people were ripe for
an almoft compleat attachment of land

property; had given a right to the creditor

to fell the land, after a competent inter val;
or 1f it coukl not be fold, to take a portion

to himflf, the 1emedy would have been
effec-
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effeftual: but the effets of old laws are
not foon to be rooted out, and the act of
1672 was tainted with thefe effefts; con=
{equently it’s remedies were unavailing.

The error of this law lay here; that in~
ftead of it’s being contrived, fo as to make
the creditor execute it, it was left to be ex~
cuted by the debtor, and a penalty was in-
flicted upon him for non-compliance ; but
penalties againft a wilful debtor, are at any
rate vain, and in this fpecial cafe the pe-
nalty was too weak : for to invite a man to
confent to the fale of his eftate, by taking
from him a fifth part more than he owed,
and by making him lofe all hopes of re-
covery of it after five years, was furely
no very great bribe; as on the other
hand, to terrify a man who was already
defperate, by allowing him to torment his
creditor with law-fuits, on account of in-
tromiffions, and to preferve his own right
to the eftate for ten years, was f{urely no
very great penalty. Debtors faw, and felt
the alternative, and acted accordingly: they
almoft univerfally neglected the act, they
produced not the rights and evidents, they
compleated not the fale; or if a very few
did obey the law, they were only men,

K whole
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whofe eftates were fo overburdened; that
there was no room for the fifth part more,
which the ftatute had provided in favour
of the creditor.

Thefe mifchievous effeCts were feen by
the legiflature, but their original caufe was
not {cen; therefore they were remedied on.
ly by halves: They were fo far remedied,
that by the alt * of the 1681, the right
of redemption of the debtor was taku
away, and any one real creditor could -
ply to the court of feffion for a fale of the
bankrupt eftate: but they were fo far not
remedied, that within the legal it was {tl
neceflary to carry along the confent of the
debtor; a confent, which was feldom go,
and which, no legiflature making allow-
ances for human nature, ought in geneial
to have expected.

Then came the act of 1690, which im-
powered the court of feffion, on the petition
of any onereal creditor, to {ell the bankrupt
eftate; or on failure of a purchafer, to di-
vide it amongft the creditors; both of
which they were impowered -to do, even
within the legal, and though the debtor
refufed his confent.

, Another
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Another * ftatute a few years after, a- 53&6 .
long with the later + act of federunt, in- + A& fe-
tended to make that ftatute effeCtual, gave, f”l“l“"
notwithftanding the abftraCtion of the Mar.zs.
rights of the ]ands, a total fecurity to the
purchafer: a fecurity made fuch, by the
interpretation of the judges, as perhaps,
the rights and evidents themfelves, 1if pro-
duced, could not have afforded. For on
the 21ft of June 1720, in the cafe Chal-
mers againft Myretoun, the lords refufed,
after decree of fale, to hear a creditor
plead, that the fale had been carried on
for the debts of one who was only life-
renter, and by collufion with the creditors,
at a time when he; being an infant, was
proprietor of the eftate.
At the fame time, it will be obfervcd,
that thefe two laft ftatutes relate only to
the attachment of bankrupt eftates, and
therefore, with regard to the attachment of
other eftates, the law fill remains as im-
perfect as it did upon the ftatute of 1672.
Such is the progrefs of the law of Eng- Atach.
land and Scotland, on the attachment of ment foz
land for the debt of the debtor himfelf, ancefior
From that progrefs it will readxly occur,
that if there was fo much difficulty in brmg—
K2 ng
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ing in the attachment of the lands of the
debtor himfelf, there muft have been much
more difficulty in bringing in the attach.
ment of land in the perfon of the heir for
the debt of his anceftor: The heir had
not contralted the debt, therefore accor
ding tc the law of nature he feemed free,
the fief was bound for the fervices of the
lord, therefore it appeared agreeable to the
law of fiefs, that the heir fhould have the
fief frce of burdens, in order to enabk
him to do thofe fervices. And according-
*Becon Iy ¥ it Is certain, that at common law
fe M7 Britain, the heir was not bound for the
tor. (£.) debts of his anceftor.
It has been feen, that the voluntary alie-
aation of land, and the attachment of i
in the debtor’s hand for his own debt, took
place, both of them, at firft, among trad-
ing people: On the fame plan of analogy,
the attachment of land in the hands of
the heir for the debt of his anceftor alfo
took place firft among the fame peopl,
and from them has been extended to the
reft of the nation. By the ftatute mer-
+ An. 13, chant of 4 Edward the 18, it was declaic,
Bdr that « If the debtor die, the merchant {hall
have poffeflion of his lands, until he hath
Tevied
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fevied his debt” In Scotland the fame
thing is laid down in a ftatute of * Ro-
bert the 1ft, relating to merchants; and =Rb. 1.
more fully in the gath law of the bo- “3;- i
roughs. .
The over-hafte of the Scots nation, in
going before the Englith, in the attach-
ment of land for the debt of a debtor,
by the 24th at of Alexander the 2d; and
for the debt of the anceftor, by the g4th
law of the boroughs, at a time when the
mterefts of the lord and vaffal run too
much into each other, to admit thofe at-
tachmerits, created very great embarrafl~
ments in the law of Scotland, on an emer-
gency, which in this laft deduction has not
been mentioned. ‘The emergency I mean,
is, when a debtor died, whofe heir would
not make title to his eftate; in that cafe,
it was difficult to apprehend, how the
creditor, confiftently with the ftrict feudal
notions, could reach the eftate: It wasnot
m the debtor, for he was dead; it was not
in the heir, for he was not entered; 1t was
not in the lord, for he had only the fupe~
riority. ‘This difficulty could not occur in
the law of England, becaufe, originally, if
the heir poflefied, his pofleffion made him
K3 a
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a title; and if the lord poflefled, he was
underftood to poflefs for the helr; and af-
terwards * the ftatute of ufes joining con
ftantly the property to the right, made the
eftate as much the property of the heir,
as if he had been entered with the fuperi-
or; but in the law of Scotland it is cer-
tain, that for a long time, creditors could
not reach an eftate in this fituation at
all. :

To remedy this, the act 4 of 1540 was
paficd, which inade a charge by the cre.
ditor, to the heir, 1o enter, eqnivalent to
an entry.  After that, the eftate was deem-
ed to be in the heir, and was attached as
fo vefted,

But to elude this, heirs gave into court
formal renounciations of ali connexion with
the inheritance; after which, the effat
could not be attached as belonging to the
heir; neither could it be attached in the
hands of the fuperior who had not con-

tracted the debt, and to whom, by the re-
nouncmtmn of the heir, added to his own
radical right, it fimply rcturned, difbur-
thened of debts to which himfelf had not

confented.
The
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The injuftice of this elufion was too

crying, not to require a remedy ; and there--

fore the judges of the court of feffion in-
terpofed; and without ftatute, without
even a feudal analogy to fupport them, in-
troduced the adjudications on decreets cog-
nitionis canfa; that is to fay, they allowed
an adjudication againft the hereditas jucens,
as if it had fill been the property of the

135

dead perfon, Craig * fays this expedient « Craig,
had been contrived only lately before his "2 5
time. LErat fane bac adjudicationts formula, No. 23.

majoribus noflris iicognita, et qttodzmzmoda ne-
ceffitate, a recentioribus, introduto, ad eorum
bonorwm deminium in creditorem transferendum,
que, alicgui, commode, trausferri non poffunt,
aut appretrare.

The mtroduction of the adjudication
cognitionis coufa, gave execution againft the
eftate in which the anceftor had been veft-
ed; but then another difficulty occurred,
with refpect to the creditors of an heir ap-
parent, who had during his life continued
to pofiefs the eftate,” but had made up no
title to it: If the next heir pafled him by,
and ferved to another anceftor, the eftate
could not be attached, as the eftate of the
firft heir, for he had never been vefted in

Kq 1t;
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it; neither could it be attached in the hands
of the next heir, becaufe the next heir did
not reprefent him,

This gave great room for the frauds of
heirs; the interpofition of the legiflature
became neceffary ; and therefore, by the adt
of 1 1695, it was ordained, that if an ap-
parent heir fhould poflefs for three years,
the next heir paffing him by, and connect-
ing himfelf by fervice, or by adjudication
on his own truft bond, to an anceftor veft-
ed in the eftate, thould be liable to the va-
lue of the eftate, for the onerous deeds of
the inteijeted heir whom he paffed.

The interpretation of this ftatute pro-
duced a controver{y in the law of Scotland,
which, at the diftance of half a century,
is perhaps, yet undecided.

The words of the ftatute, it is obferv-
able, fubject the fecond heir, only in the event
of his paffing by the firft heir, and connet-
ing himtelf by fervice, or truft ajudication,
with an anceftor vefted: now the fecond
heir, to withdraw himfclf from the words
of the ftatute, did not conneét himfelf at
all with an ahceftor vefted; but continued
to pofle(s the eftate merely on his title of
apparency, 'The queftion arofe, was this

heir
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heir fubject to the onerous deeds of the firft,
or interjected heir three years in pofeffion?

On the one hand, it was pleaded for the
heir, that the ftatute in queftion being cor-
rectory of the common law, admits only a
firict interpretation, and ought not to be
extended to cafes beyond the letter of it.
On the other hand, it was pleaded for the
creditors, that when there is a defet in
the common law with regard to the pre-
vention of fraud, and a 1cmedy is provid-
ed by a correftory ftatute, the flatute
ought to be extended to cvery fraud that
falls within the purview and reafon of
IL.

The judges, by + two fucceffive decifions, ﬂ“tb z0.
gave fanction to the former of thefe doc- d) TR
trines. ]une

.Lo.
Particular remedies were however ap-.“mn
plied without doors; for, moved by the ta-
vour of the creditors claim, and by the
fraud of heirs fhelterimg themfelves un-
der the defect of the law, & the barons of 1 pink.
exchequer, and likewife many fubject > 3. 11
fuperiors, made gifts of the incident” 7
of non-entry to the creditors; by which
they could force the heir, cither to enter,
or to lofe all benefit of not entering.
2 ~ The
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The houfe of peers, on an appeal con-
*Nov. 22.cer ning * the eftate of Kinminity, {eemed
o wxllmg to apply a more gencral remedy,

therlan
againft his by oiving extent to the interpretation of

ﬁ;ﬂf:os, the ftatute: in that cafe the firft heir had
pofleffed three years without making up
title; the creditors had charged the next
heir, who was a minor, to enter; and on
that charge had adjudged the cftate as his,
upon the att of 1540; if the next heir

+ An.  had renounced, he would have avoided

3340.02p. , . .

100, the flatute of 1540, which took no place
if the heir renounced; and muft have fal-
len under the doubt of the ftatute in quel-
tion, by not making up a title “at all; for
which reafon, he brought a reduction on
the heads of minority and lefion, of the
execution which had been purfued againit
him; and pleaded, that his renounciation
bemg admitted, the ecftate could not be
tonched, becaufe he had conncted himfelf
with it, neither by fervice, nor truft adju-
dication. The lords of feflion had found,
that the eftate could not be reached by the

_ creditors; but the houfe of peers, in bar
to the fraud of heirs, reverfed the de-
cree, :

A
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A few years after, in the cafe of the
eftate T of Pronfy, the abftract queftion {4Colice,
occurred again. An apparent heir, three jooa®
years in pofleffion, by marriage articles, gave geinft So.
‘L. . . . 1 therland.
a jointure to his wife, but made up no title p. ..
tothe eftate; the next heir refufed to make 1754
up title, and refufed to pay the widow her
jointure; and pleaded, by not palfing by
the firft heir, that he fell not under the
ftatute of 1695: The court of feffion ad-
hered to the letter of the ftatute, arnd to
the train of their decifions, and fuftainad
his refufal; and perhaps, influenced by the
uniform train of deciding the queftion in
Scotland, and by the fteadinefs of the
judges there, the houle of lords gave their
affent to the decree.

At the fame time, whether in future
times, a ftatute calculated to obviate frauds,
will be allowed to give fanction to a very
great fraud ; and whether a fecond heir
making up no title at all to the eftate, will
be allowed to be in a bhetter condition,
than a fecond heir making up titles fairly
to1t, may perhaps, with juftice, be doubt-
ed, . .

Such 1s the progrefs of the involuntary
alienation of land propeity, both in Eng-

fand
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land and in Scotland. Upon a review
of this deduction, it is no pleafing re-
fle€tion, to obferve, after the confumma-
tion of centuries, the law of England la-
bour under this defedt, that in common
cafes, the creditor gets a diftant, and not
immediate payment, the pofleffion, but not
the property of his debtor’s land; and the
law of Scotland labour under this abfur-
dity, that if a debtor having lands is in
fact infolvent, his creditors get direct pay-
ment; but if he is able to pay, they do not.
The firlt of thefe affertions feems ftrange
of fo commercial a nation as the Englith,
and the other feems paradoxical in any na-
tion; yet both are true: In England, if a
man is not of a certain denomination to
come under the ftatutes of trading bank-
rupts, his creditors only get, according to
the nature of their debts, the benefit of the
clegit, or of the flatntes; that is, they get
the pofieflion, in fome cafes, of the half,
and in other cafes, of the whole of their
debtor’s land; but in no cafe, the propeity
of it. Again, in Scotland, if a debtor is
m good circumftances, a creditor, by run-
mg an adjudication againft his eftate, gets
not his money; he gets indeed land, but

that
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that land may be redecmed from him ina -
certain number of years; and thus he gets
only a fecurity for, or at moft an indiret

ayment of, his debt; on the.other hand,
if the debtor is in faét infolvent, his lands
are brought direCtly to a fale before the
lords of feffion, and the creditor gets im-
mcdiate payment.

The feudal law cariies with it a fyl-
tem of private rights, which {wallow
up all others, wherever it comes; it in-
volves too, in giving effect to thole rights,
a fyftem of forms, which remain, even
when the original rights are no more. Nor
is this all, fome of thefe former, by the
force which both once gave to each other,
remain, even when moft of the latter have
perithed too;  but the day will probably
come, when all land becoming allodial;
and the more compleat and eafy attach-
ment of it becoming neceflary, the rule
of the Roman emperor laid down in * the *L.t5.D.
Pandeéts, and made when the feudal re- 3:{:3‘;‘*3‘
lations, and the bar to the alienation of
land property confequent on them, were
unknown, will be the law of the world.
By that law 1t was ordered, that a portion
of the moveables equivalent to the debt,

fhould
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fhould firt be fold; but if thefe did not
fuffice, that an equivalent portion of the
land fhould be fold; and if no purchafet
appeared, that the fubject offered to fale,
fhouid become the property for éver of the
creditor.  Prtino quidem, res inobiles anima-
les pignore capi jubent, mox diffrabi ; que-
rum pretium fi fuffecerit, bene eft fi non fuffe-
cerit, ctiam foli pignova capi jubent, & -
Jirabi, quod fi nulle moventia fint, a pignori-
bus foli initium faciunt 5 [i prgnora que capta
Sunt, cinptoren non inveniant, refcriptum o),
ut addicantur ipfi, cur quis condeinnatus eff,

SECT IL
Aliena. ROM the foregoing deductions of
tion by the alienation of land property, by

wil.

immediate deed of party, and by attach-
ment of law, it is plain, that it would be
very long before men could have a notion
in the feudal law, orin any law, of the
third branch of alienation; to wit, of that
alienation which 1s to take effect, only after
the death of the grantor.

When a man has beftowed much coft
and fabour upon a fubject, he reckons it

hard, that he fhould not have the com-
plete
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plete enjoyment of it, and confequently the
voluntary alienation of it during his life;
but his enjoyment ceafing after death, the
liberty of alienating at a time when he can
no longer enjoy, is, to a rude people, no
very natural conception.

The introduction of money which buys
all things, and in confequence of that, the
favour due to creditors, who have lent their
money to a pofleffor of land, brings in the
neceflity of legal alienation for the pay-
ment of what has been thus lent: But the
fame favour does not intervene, for an
alienation by teftament, which depends
folely upon the will of a perfon who is now
forgot, and again{t which, the favour, at-
tending the heir of blood, is a bar.

Hence, in the progrefs of fociety, thofe
firft and fecond fpecies of alienations very
much precede this, of which we are now
treating; and in many of the inftances
given in this chapter, men could alienate
during their lives, who yet could not alie-
nate to take effeCt after their deaths.

At firft, this power of alienation is fo
little thought of, that men do not imagine
they have a power of conveying even mo-
vables, by teftament,

Thus

14_3
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Pl Thus, before the time -+ of Solon, the
lonis.  Athenians could not make teftaments: noy
1 Heinec. cotld the Romans § before the time of the
:‘n"']‘(‘]“ twelve tables, and even then the ufe of
12 uba- teftaments came not in, by the natusa
fe courfe of things, but was borrowed from
the Greeks, and was the act of the legifla-
ture rather than of the people. Tacitus
teftifles to the fame effect, of the limited
1dea of property among the Germans of his
time. His words are, Hearedes fucceffiref-
gue fui cuique libert, & nullum teffamentun;
£ liberd non_fint, proximus gradus in poffeffine,
Jratres, patrui, avunculi.
Afterwards, men got a notion of making
teftaments, but only of their moveables, and
in fome nations, of a part of thefe move-
| Reg ables only. Thus || inthe regiam ntajeftaten,
‘Z?P‘Jb/ teftaments of moveables are permitted, but

they are confined to one third of the move-

ables only, called the dead’s part. The fame

was the ancient law in England, as we
;G;“‘-'-ﬂ learn from * Glanville and § Brafton; and
ap. ;. notwithftanding that from the favour to
?bB:“ power over propeity, this limitation wore
wp.26. out, in the other parts of that kingdom,
P18 ver il the fratute of George - the firk

am it J
Geo. 1. cnabling men to devife in fpite of all fpe-

cial
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cal cuftoms whatever, it remained the law

in the province of York, and the city of

London. In Scotland, at this day, where
our notions of powers over property, are
not altogether fo extenfive, it remains ftill
the law of the land. .

The notion of a power over moveables
even beyond the grave, once introduced,
made way for a notion of the fame power
over immoveables; yet ftill, in giving ef-
fect to this laft power, people were obliged,
at firft, to ufe many arts, in order to
fmooth over the difficulty which the mind
in a rude age had, to conceive, that a per-
fon’s will can have any effect, when he
himfelf is no more.

143

Thus in the * Roman law, before the « meinec.
time of the twelve tables, no man could “{";’q
m.

transfer his inheritance, except iz calatis
commitiis, with confent of the people, and
by way of adoption; in which cafe the
donee took, rather as legal, than as tefta-

mentary heir. In the fame manper 1— from | Reg.

the Regiam Majeftatem and Glanville, it ap-

Maj.hb.2,
cap. 18,

pears, that our anceftors imagined, the ce- Glam

remony of delivery to be abfolutely ; necef-
fary, to give effect to the deed of the tefta-
tor; in which cafe, the donee did not fo

L propesly
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properly take after death by tettament, for
the law fays, Deus et non homo facit beeredes;
as he took, by donation, during life.  Ac-
cording to thofe authorities, if delivery had
not followed, the heir might have difputed
the gift; for without fuch delivery, fays
the law, zd intelligitur potius effe nuda pro-
niiffio, quam aligua vera promiffia, aut donaiss:
This is the origin of our difpofitions 7nzer
<ivos in Scotland, to take effect, in point
of form, de prefenti ; and even to this day,
in England, no deed of feoffment 1s good
againft the heir at common law, if delivery
hath not followed upon it.

But there 15 a long interval, in the pro-
grefs of human fociety, between fuch alie-
nation, inortis caufa, as is made good by
delivery during life, and that alienation,
which is made good, by barely notifying
a few words in a teftament: The latter
follows the former, at the diftance of cen-
turics.  One thing which very much helps
on the progrefs of this laft, is the ufe of
letters becoming common; for even fup-
pofing the idea of property were pretty
much extended, before letters came into

‘common ufe; yet fiill- the mind would
have difficulty to affent to this, that a man’s

will
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will fhould have effet after he himfeif was
no more; but the invention and common
ufe of writing make ail illufions, to fmooth
over this difficulty, unneceflary, When I
fee the will of a perfon lying on a table
before me, he feems prefent with me, and
commanding as if he was alive: This
firikes the fenfes, and affifts the imagina-
ticn in transferring property to a living,
from a dead perfon, by the will of the de-
ceafed. 'Thus it comes to be law, becaufe
it is every body’s intereft 1t thould be law,
that 2 man may name his heir by teftament
as he pleafes: nor is this all, for man be-
ing fond of power, and by letters exprefling
the exertion «©of that fondnefs, he names
an heir to this heir. Thus fubftitutions
came into law and fidez commiffés, conditions,
entails, with many other etfects of pride,
refinement, and an extended idea of pro-
perty accompanying them,
To the firft exertion of this power, the
confent of the heir was taken, as appears
from a multitude of old charters both in
* England and Scotland, and afterwards, * Mad.
when this confent was not atked, the heirs, :;”L" An-
as we learn from « Sir Henry Spellman, T Spelim.
were influenced to ratify the deeds, ob prie- Ze::f:m
Lz tatem, 234
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fatem. But as it depended upon thefe heirs,
during the firft period to confent, or dy-
ring the laft to confirm the donation;
their doing either of thefe, was rather a
matter of private choice, than of publick
enforcement; and during neither of thefe
periods can it be faid, that the validity of

teftaments was eftablithed.
We have already feen, that the free vo-

‘luntary immediate alienation, and the fiee

involuntary alienation of land property,
either for the debt of the vaffal, or of the
anceftor, arofe originally in burrows;
the fame manner, the fame caunfes always
producing the fame effeéts, the firft fiee
alienation of land by teftament, arofe, in
the decline of the fcudal law, originally in
burrows.

This we learn from Lyttleton, who liv-
ed in the reign of Edward the fourth:
That moft accurate of lawyers I informs
us, that the cuftom of devifing land by

- teftament, and without feifin, had fir

taken place in burrows.

This fpecies of alienation, like the other
two branches of alienation, was quickly
transferred from burrows, to the reft of the
egantry, partly by the interpofition of cowts,
NS 5 .. patly
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partly by devices of lawyers, and in the end
by publick law.
Partly by the interpofition of courts: For

though a deed of feoffment was not good.

at common law, without livery, yet vali-
dity was beftowed upon it by the courts of
equity.——Partly by the devices of lowyers :
For though the ancient rule, that a man
could not alienate his lands by teftament,
ftood in the law books, yet the invention
of the diftin€tion, between ufes and lands,
gave great room for a teftator to -difpofe,
of the profits, though he could not difpofe
of the land itfelf. Lawyers found out too,
that he might order, in his teﬁament his
executors to alienate his lands for certain
purpofes. At firft he was allowed to exer-
cife fuch powers for the good of his foul
but by the preamble of ftatute 4th, aun,
21, Hen. VIIL it appears, that this pre-
tence had been extended to paying his debts,
fatisfying his’ legacies, &c. Afterward,
many people were not even at the pains to
ufe thefe circuits, but devifed diretly by
will: This appears from the preamble, and

149

aparticular claufe * in a ftatute of the 27th « An 27.

of Henry VIIL.—Partly by the aid of publick ] Hen. 8.

. 10,

lew: For in the end, the practice of de- pmmb
L 3 Vlﬁllg fe&, 11.
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+An 3+ vifing became, by - the ftatutes of the 32d

cap 1.
an. 34.

Hen. 8.

Cap. 5.

and 34111 of Henry VIIL no longer the de-
vice of lawyers, no longer an exception
from the old law, weak as it was, but got
the {anétion of the legiflature. By thefe
ftatutes, lands, with a certain exception in
favour of thofe lands which were held by
knights fervice, were allowed to be devifed
by will; and when knights fervice came
to be abolifhed, thefe lands were allowed
to be devifed too. Nay, fo extenfive is the
notion of mens powers over property in
England, that not omy can a perfon devile
hzs immoveaples by will, in writing, but
he may devife his moveables, to the great-
eft value, by bare word of mouth, if it be
fufficiently proved.

In Scotland again, we could not origi-
nally give away land to difappoint the hen,
unlefs by feifin during life; afterwards the
diftinCtion betwixt the life-rgnt and the fee
was fallen upon, and the donor gave away
in his life-time, the latter, while he retain-
ed to himfelf, with a power of revocation,
the former. In the further progrefs of
things, the invention of procuratories was
ufed; thefe anfwer to the Englifh posers
of attorney, but they differ from them in

3 this,
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this, that by a particular ftatute * in Scot-* an,
Jand, they may be executed after the death (93
of the donor; fo that by the introduétion
of thefe, it became unneceffary to deliver
feifin during the life of the donor, Now-
a~days, though we once went too equal
with the Englifh, in the voluntary aliena~
tion of land property, and moft abfurdly
ran before them in the unvoluntary aliena-
tion of it; yet our cuftoms are fo far ac-
commodated to the degree in which the
feudal law is fhll amongtt us, that we do
not devife moveables by word of mouth
beyond a trifling value; and in the aliena-
tion of land property to take effect after
death, we ufe the ceremony of a difpofition
inter wivos, to be carried into effet by the
cxecution of the procuratory. At the fame
time, we are approaching fo faft to the
practice of devifing lands, that at prefent a
bare difpofition with a claufe difpenfing with
non-delivery, found lying by a man at his
death, though it had neither procuratory of
refignation, nor precept of fafine, would
bind his heir: It would indeed require the
circuit of an adjudication in implement,
to make it effeCtual, and by that means
may be faid to derive it’s validity from

Ly ' the

P 35-
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the aét of the heir, or of the law; but
whatever be in this, fuch a difpofition
would, in the end, be valid in law, and a-
gainft the heir.

Upon a review of thefe three branches
of alienation, it appears, that the laws of
England and Scotland, originally the fame,
have, after departing long from each other,
arrived by different courfes, at being nearly
the fame again. The difference of circum-
ftances obliged them to forfake each other,
the fimilarity of circumftances is now bring-
ing them together anew; and a few ages
will - probably make the re-union com-
plete. .

_ There is, however, fome doubt, whe-
ther there be not one reftraint in the law
of Scotland commeon to all the three branches
of alienation, which cannot now fubfift in
the law of England ; the doubt is, whether
a fuperior can be forced to receive a body
politick? and the difficulty arifes, from the
hurt done to the fuperior, in being forced
to receive a vaflal, who never dies, and
from whom therefore, when once entered,
none of the emoluments of fuperiority can
accrue.  Craig * declares againft recelving
fuch body politick; lord Stairs does the

fame,
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fame; and Spotfwood, i his * obfervations ;"‘ aene

on Sir George Mkenzie’s mfntutxons fays hb : e
that the bar onsof exchequer, after the unien, ™ +
refufed to pafs any fignature of land hol-
den of the crown, in favour of focieties, or
corporatiens, or bodies politick.
This point received a decifion in the
+ cafe of the umvexﬁty of Glafgow, not t pia.
many years ago, in favour of the body - Decit.
politick ; but that decree was afterw ards p N 4.08
reverfed in the houfe of peers. Bunkion.
The ftatute 20th of George IL 1 pro- p- =35
viding for the more eafy and compleat
transterring of land property, leaves this
doubt as undetermmed as before; that ta-
tate in ordering who fhall be admitted, and
how that admiffion " fhall' be made good,
ules the words, perfon who fhall purchafe or
acquire lands in Scotland; leaving it there-
by uncertain, whether thefe words be li-
mited to natural perfons, or can be extend-
ol to bodies politick. A few words in the
fratute would have ended the doubt; but
what the explanation of the words, which
are now 1n 1t, will be, muft be left to fu-
ture decifions of judges, or to future par
llaments, It is plob'lble however, that
the genius of the times, in favour of the
com-
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' compleat commerce of land property, will
make a particular ftatute unneceffary, and
that the judges, in fpite of the abo
jadgment of the peers, will take upon them,
to give to bodies politick, the fame privi-
leges which natural perfons have,

CHAP
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FTER the feudal law had, in the

manner deferibed in thefe papers,

been for fome time on the decline; it was

again, notwithftanding the general bent of

men againft it, in fome degree revived,
by the bent of particular perfons.

It was obvious to the ancient nobles, that
the allowing land to come fo much into
commerce, tended to weaken them; by
the prodigality of fome, and the misfor-
tunes of others of their own body, their
lands, they faw, were continually {hifting
mto the hands of people, who had former-
ly been little better than their flaves. In
order to prevent fuch confequences then,
the great nobles invented the artifice of
entails, which took particular eftates out
of commerce, and with regard to thofe
eltates, revived the fpirit of the feudal
law, '

Thus
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Thus in England, in the time of Ed-
ward 1. the feudal fyftem had fo far devi-
ated from its original ftri€tnefs, that pro-
prietors in general were attaining the c.
pacity of alienating their lands, of forfeit-
ing, arid of charging with rents: but the
nobles, to ftop the effect of this freedom of
alienation, .extorted from that prince *
the fratute de donis conditionalibus.  'This
ftatute gave a fantion by publick law to
private men to entail their eftates; and de-
clared, that fines levied upon eftates fo en-
tailed fhould be void. Moft of the great
families took advantage of the permiffion,
and by doing fo, prevented their pofterity
from alienating, from forfeiting, or from
charging with rents.
" There is no maxim in politicks more
generally true, than that power follows
property: In procefs of time, the propert
of thefe great families continually increal
ing, and never diminifhing, their powd
grew to fuch a height, as- enabled them

" totally to enflave the people, and fome-

times to overfhadow the crown.

Thefe entails continued long in forcs
and the effeéts of them long in force too
But in the end, as the ftill progreffive inf-

creale
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creafe of commerce gave a more general
and univerfal bent for the alienation of
land; and as that commerce eftablithed a
luxury, which the great families, beyond
others, rufhed into; many of the nobles,
to fupply their prodigality, were willing
to thake off the fetters of their entails; and
the more fo, as monied men were willing
to give them any money for their land:
entails then, cameto decreafe in their force,
and in timeﬁ{heir effeéts.

The great lords could not indeed be pre-
vailed upon to make an alteration, in jpar-
liament, of the law of -entails; but then,
entails were fuffered to be greatly dxfcou-
raged 1n courts of juftice.

Fox, on the one hand, the judges re-
frained all devices for new fpecies of en-
tails, and therefore, when in the reigns of

-~y
(V21
~3

* Richard II. and Henry IV. attempts were « cope,
made to fettle eftates, with fubftitutes, un- Lyl

der conditions, that if any -of the fubfti-
tutes .or ‘their iffue fhould alienate, then
their right in the cftate {hould ceafe, and
the eftate forfeit to the next in ordet, the
judges refufed to- give their fanction to
fettlements of “that kind.

On

P 877>
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On the other hand, fuch devices as had
been invented to elude the old entails, were
*Bscon fuftdined. * Bacon enumerates feveral that
voc.Fine had been early introduced, and in the end,
verg.  the device of a common recovery to bar an
P54 entail, was fuftained by a folemn decifionin
+ir An- the reign -} of Edward IV.  The form of a
oW recovery is that of a collufive fuit and judg-
mays  ment, and therefore under the very form

gf‘f;ﬁf’“e of the law itfelf, the law was cluded.
fol 40.B.  But the politick prince Henry VIL who
faw in all its lights, that fuperiority, which
the prefe1vat10n of land property in their
families had given to the nobles; a fupen-
ority which had coft fome of his prede-
ceffors their lives and their crowns, freed
lawyers from the trouble of inventing fo-
ture devices againft entails: He got the
1 An. 4. famous ftatute pafled I, in the fourth year
of his reign, -which made a fine, with pro-
clamations, to conclude all perfons, both
ftrangers and privys. This was not fo
properly evadmg, as repealing the ftatute
de donis; for as it was the: purport of the
ftatute de donis, that a fine thould be 7
jurenull, fo it was the purport, on the cor-
trary, of the ftatute of Henry VIL thata
ﬁne fhould be valid, to bar the perfons

therein

cap 24
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therein intended to be barred. The form
of a recovery had been that of a collufive
fuit and judgment;atl}i form of a fine, was
that of a colluﬁvey%ament acknowledged
on fuch terms, and with fuch circumftances,
as were fufficient to defeat the entail.
By this ftatute the right and intereft of
all perfons were faved,” which accrued after
ingroffing of the fine, they purfuing their
right within a certain time after it accru-
ed: On this claufe, a doubt occured, whe- -
ther the 1flue of tenant in tail could be bar-
red by the ftatute, notwithftanding that by
the general tenor of it, privys were bar-
red. The judges * embraced the occafion, * Baeg,
which the ambiguity gave them, of defeat- :g;lf:;
ig entails, and bound the iffue by the very. &)
fie. A ftatute of  the fucceeding prince 4 ap, 5,
approved their conftruction, gave a retro- gp 8:5
fpection to that conftruction, and prevent- = >
«l the ambiguity for the future.
Nor were thefe ftatutes agreeable to thefe
princes only; the genius of the times too,
was bent againft the feudal fyitem, and
tery thing which tended to revive the
diects of it. A commercial difpofition had
brought in, the neceflity of allowing an un-
bounded commerce of land; the landed
men,
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men, the monied men, found their vieys
equally hurt by entails: The lawyers i
their writings had been long - inveighing
againt them, and the judges, by they
judgments, had long been difcouraging
them.

Perhaps thofe various ranks of men did
not forefee, in all their confequéences, thoft
important effeéts which quickly followe
from the diffolution of entails, and the

tranfition of property flowing from that

diffolution.  Perhaps too, it would be urg.
ng too far n-favour of a fyftem, to fyy,
that the diffolution of entails, was the fole
caufe of the great alterations, which after-
ward happened in the conftitution of
England; yet fo far, it is obvious and
certain, that this diffolution added greatly
'to the tranfition of property from the lords
to the commons, which fo foon afte
made the -commons pofleffed of almoft all
the land property of the kingdom; too
powerful for both the nobility and the
king; fo mnfolent, as by a vote to declaie
the nobles no neceffary part of the conft-

tution, and by a publick tial and pub-
“lick “execution, to put their fovelexgn 10
‘death,

The
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The fame deﬁre of reviving the fpirit of 5°°t°lh

the feudal law, at a time when that {pirit
was decaying, which had introduced the
ftatute de domis into England introduced
likewife the artifice of entails into Scotland,
But as the general bent of the nation
againft the ftri€tnefs of the feudal fyftem,
came much later into Scotland, than into
England; the attempts of particular per-
fons to revive the eiiecls of that fyitem,
were neceffarily more late too, in the one
nation than in the other.

As long as a great part of the lands in
the country were unalienable beyond a haif;
as long as there was not a fufficient com-
merce, to caufe a confiderable fluétuation
of land property; and even when land
came more nto commerce ; as long as the
great families were powerful enough to de-
fy the law, and laugh at execution by ap-
prifing ufed againft their eftates, there
was no need of entails. In the highlands
of Scotland, at this day, entails are far lefs
frequent than in the low-countries,

But when arts and commerce introduced
1uxury, when the alienation of land pro-
‘perty became more frequent, and when the
voice of the laws was heard through the

M laﬂd,
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land, then people, to fecure their families,
introdiced entails.
The firft inftance, fo far as I have heard,
that occurs in our records, of a plohlbltoxy
claufe de non alicnands, ingrofled in the in.

s Record feoffment, is, * in the year 1489; and

of Char-
ters
lib. 12.

N°. 106,

1459.
Jan. &

even that inftance Is uno‘uhl In the re-
vocation of tailzics by our kings in parlia-
ment, nothing more is meant by a tailzie,
than a conveyance, altering the courfe of
fuccedion from leirs general to heirs male.

4 Batfour, - Prefident Balfour, in his Body of Law;

. tuil-
71&6

accurate and complc*e, feems to have had
no other idea of them: Skeen in his trea-
tife de werberum fignificaiione, i which he
gives an account of all the objects of law,
that were of confequence in his time, makes
no mention of crtaiis. Craig indeed has

a chapter upon the fub]e& of entalls, but
the mpuﬁcnl way in which he treats it
fhows plainly, that the age in which he
wrote, which was about the year 1600,
had not the knowledge of entails, in the
{ame degree which we now have.

By that author’s account of them, they
feem to have been no inore than fimple

* deftinations, cutting the ordinary courfe of

luccefﬁon, defeafible by every poffeffor, at-
: tachable
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tachable by creditors, and the heirs of
which were rather heirs of provifion than
of tailzie. In this light } Craig fays part- IbC’a‘g'
ly, hi antem ex z‘zzi/zze ber edes alio etiam no- dieg. 16,
sine baredes provifionales dicuntur : and af-
terward, 7tague provifio mibil aliud eff, in ef-
fedlu, quam tallia: and in another para-
graph, rumpiiur autem, frve diffolvitur tallia,
ex mutuo confenfu domini fuperioris ct vaffali,
codem quo conftituchatur modo; cum nibil fit
tam naturale, quanm unumquodgue, eoders modp -
diffokoi, quo colligatum eff, five conflitutum
ﬁ/fl‘.
After this period it appears, from the

decifions of the court of feflion, and from
the records, that people came into the ufe
of inferting prohibitory claufes in their
fettlements. By thefe the heir was prohi-
bited to alienate, or to create charges on the
cffate, But as there was no neceflity for
the regiftration of thefe prohibitions, and
without regiftration creditors could have no
knowledge of the limited nature of the
fettlement ; the judges, in order to pay as
much regard to the will of the entailer as
they could, confiftently with the fafety of
others, refolved, to confider fuch eftate, as
ablolute with regard to creditors, but as

M 2 " limited
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" limited with regard to the proprietor: With
this view they allowed the former to at-
tach it for debt, but they did not allow
the latter to convey it gratuitoudly.

To get frec of this diftinction, and to fet-
ter their eftates equally in both cafes; people
fell nest upon the contiivance of ferving
inhibition upon thefe prohibitory claufes.
Inhibitions were obliged to be recorded,
and thercfore the contrivance feemed fa-
vourable; yet even the force due to fettle-
ments in that form, was called in queftion

Bk ¥ by lawyers adhering to the maxim, that
tor, vol.1. though an inhibition may give force to an
T old fecurity, it cannot create a new one.

The invention of thofe, who wifhed to
preferve their familys by entails, and of
thofe who were employed to execute what
the others withed, fell therefore upon fur-
ther expedients; and at length, claafes 1-
ritant and claufes refolutive were invented,
which inforced the fettlement, by fubject-
ing to penalties, thofe who were concern-
eéd in infringing it. By the one claufe, all
‘the new charges upon the cftate were made
void, and the creditors were difappointed;
"by the other, the right of the contraveen-
ing member of entall was made void,

and
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and the next heir was called to the fuccef~
fion.

Thofe claufes, in the time +of lord Staus, + Stairs,

that is to fay, about the middle of the laft?,{’ 2’91_
century, became very frequent in entails:
His lordthip, whenever he fpeaks of them,
feems, and indeed ail the lawyers of his
time feem to have been greatly at a lofs, to
determine what force was due tothem; for
on the one hand, there ftood the will of
the entailer, a will contrary to no law;
and on the other hand, there ftood the
danger of entrapping the reft of the fub-
jects, through the want of a regifter for
entails.

At laft a prohibition to contla& dcbt
with an irritancy of the contraveeners right
in an entail, both of them indeed contain-
ed n the original feifins, and repeated in
the tubfequent ones, received, anno 1662, a
{olemn decifion, after a pleading appointed
in prefence of the whole j udges, 1n the cafe
of the vifcount of Stormonth againft the cre-
ditors of the earl of Annandale®. By that »guirs
decifion not only the right of the earl of D‘g'“"(':’
Annandale, who had contraveened, but isoz. -
that of all his creditors, who had apprifed,
was made void,

M 3 This
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This decifion was juftifiable, on the re.
petition of the prohibitory and refolutive
claufes in the infeoffment; but as it wa
not certain, that the fame decifion might
not follow, though the fame repetition was

-not obferved, 1t became high time for the

legiflature to interpofe, and to give preci-
fion to a form of conveyance, that was now
becoming {o extremely important in its con-
fequences.

For this reafon the ftatute of 1685 was
made: That ftatute though it 14 fanc.
tion to entails by pubiick iaw, yct on the
other hand took care, that third partis
thould be acquainted with the exiftence of
the entail; for at the fame time that it prc.
vented entailed eftates from being alicnated,
er charged, or carried off by creditors, i
likewife ordained, that the entail thould be
produced befere the lords of feffion, tobe ap-
proved by them; that it {hould be record-
ed in a particular regifter, and that all the
provifions and irritancies thould be inferted
in the original, and every fubfequent fei-
fin. With regard to this laft requifite of
entails, it was further ordained, that though
the non-repetition of thefe provifions and
irritancies thounld infer a diffolution of the

right
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right of the prefent proprictor, yet it fhould
-not prejudge the creditors. Thefe laft had
contracted funa fide, they had not feen the
provifions and irritancies in the regifter,
and therefore it was thought right they
thould be obliged to attend to nothing but
what they faw in it.

Thus entails were made as effeftual by
ftatute among us, as they had been made
by the ftatute de domis among the Eng-
Lifh,

As the fame caufe which introduced en-
tails in England, introduced them in Scot-
land; fo the fame caufe which brought
about the difcouragement of them in Eng-
land, brought about likewife thedifcourage..
ment of them in Scotland: In all ages and
all countries, the [ame caufes muft have
the fame effects. :

At one period, it had become the aim of
the lawyers and judges of the one country,
when entails grew troublefome, to elude
that fpec1es of fettlement. At another pe-
rlod, it became the aim of the lawyers
and judges of the other country, if not to
elude altogether, yet very much to limit their
entails, :

M4 Thus,
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Thus,- 1n the cafe of the vifcount.of Stop.
month, though there was no claufe irrita.
ting the right of the creditor, yet the lords
«pie, had difappointed the creditors; but now,
‘1,30?”'1 on the contrary, they found, in the cafe #
zie.  of Baily againft Carmichael of Mauldfly,
anno 1732, that if there was not a claofe
irritating the right of the creditor, the
charging the eftate, though it would imi.
tate the right of the heir, yet would not
iriitate that of the creditors. Thus, in the
tAn cafe  of the cftate of Carlewry, wher
45 there was a prohibition, 6 alter the fuccef-
Jion or contrait debis, or do any decd whatfi-
ever whereby the lands might be evitled, or the
Jucceffion prejudged: And in another caf,
17]\1“8: where there was a prohibition I 7 alter,
He,, of nnoate, or infringe the aforefaid fzzz/zze, o
Campbell she order of fucceffion therein appointed, or the

againit
Reprefen- #ature or quality thereof, any manner of way,

;}5;2‘125:{ they found, that the heir of entail was net
man.  barred from {cliing. Thefe two decifions
were given on the apparent medium, that

in thofc claufes there was no exprefs words
prohibiting to fell; but on the real medium

of averfion to, and contempt for entails.

Thus again, it 1s now held to be law, that

if the maker of an entail makes the heir

the



Entails.

the firft inftitute, and not {fubftitute to him-
felf, that firft heir may difregard the entail.
And thus, though by the ftatute of 1683,
on a contravention, the right of the con-
traveener, is declared to be #pfo jure void;
vet the judges have held it to be only void-
able upon declarator ; “and even upon that
declarator, they have held the irritancy tobe
purgeable at the bar.

Yea fo far did the judges go in difap-
pointing entails, that when fome of their

judgments went up to the houfe of peers, -

that ailembly, in a country fhill move an

enemy to entails than our own, judged -

however more by the letter of the law-
books, than by the genius of the times, and

refuied their {anction to the judgments.
Thus, in the difpate not many years ago,
between the heir of tailzie and the creditors
of Sir Robert Denham, the court of feflion
had found a tailzie continuing in the form
of a perfonal deed, but not recorded, to be
incffectual againft creditors. The houfe
of peers, on the contrary, although it is
law, that a deed of tailzic not recorded, if
compleated by infeoffment, is not good a-
gainft creditors; yet were of opinion, that
a tailzie, as long as it remained a perfonal
deed,
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deed, and not compleated by infeoffmen
although not recorded, was good againt
them.

Forfeire  Flitherto entails-have been conﬁdercd 5|

:’ng‘:‘;‘"“‘s difabling the heir to alicnate, or the cred.

had, - tor to attach; it ftll remains ‘to take
notice how far they were fubject to for.
feiture.

On this head a remarkable difference oc.
curs between the laws of England and of
Scotland: In the firt of thefe countris,
till a very late period, entails were nevr
fubjet to forfeiture; in the other, till a veyy
late period, they always were.

To find out the reafon of this, we mut
look very far back into the laws of both |
kingdoms. ‘

Befme the ftatute de donss, lands in Eng.
land were divided into fee fimple, and what
Liyttleton calls fee {imple conditional: Or.
poflefled in fee fimple, who held an eftie
of inheritance defcendible to his heirs; on
pofleft a fee fimple conditional, to whon
an cftate had been given, defcendible to the
heirs of his body. In the firft cafe, the
poflefior had an abfolute property in him,
.and could alienate, -charge with rents, and

forfeit: In the other cafe he had in him
e
Olll’\



Entazks.

only an eftate conditional, the donor flill
retained an intereft in the eftate, and fail-
ing the condition, that is, failing iflue of
the donee, had a right of reverfion in it,
In confequence of this, unlefs the donee
had iflue, he was reftrained from doing
any thing to the prejudice of the donor;
and as he was not capable of alienation,
fo as little was he thought to be capable of
forfeiture, feeing this laft, would have cre-
ated as much prejudice to the donor as the
other.

Thus, it came to be a maxim in the Eng-
lith law, that who cannot alienate, cannot
forfeit; a maxim unknown in the older
Englifh law, and unknown in the feudal
law, in both of which, though a man could
not alienate above one half of his military
fief, yet for his treafon he forfeited the
whole.

When the ftatute de doms was made,
this maxim which had been firft introduced,
and juftly, in favour of the donor, was
extended, and erroneoutly, in favour of the
heir, It had becn juft that who could not
alienate, could not forfeit to the prejudice
of that perfon from whom the gift cam,
and only condivionally came; but it was

abfurd
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abfurd to fay, that who cannot alienate,
cannot forfeit to the prejudice of an heir,
from whom nothing came. The applica.
tion of this rule however, was made to pre-
ferve eftates tail, upon the ftatute de duni,
free from forfeiture for. fome centuries.

It is extremely entertaining to a philofo-
phical mind, to obferve the different fates
of laws, and maxims of law, not only
from general caufes common to mankind,
or common to that part of them governed
by one fyftem; but to obterve their differ-
ent fates, from particular cxigencies and
fituations. By a miftaken interpretation,
the Englifh extended the rule, that who
cannot alienate cannot forfeit, from fees

fimple conditional, to fecs tail upon the

ftatute de domis; and yet, when by the de-
vices of lawyers in the reign of Edwar
1V. and the fanction of parliament in that
of Henry VIL eftates tail became by con-
fent alienable, they refufed to extend the
fame interpretation to the forfeiture of fuch
eftates. They had refufed to fubject eftates
tail to forfeiture, and on this mediom,
that who cannot alienate cannot forfit
and yet, when that medium was taken

away,
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away, they refufed to find, that who can
alienate can forfeit.

The firft interpretation had been applied
in the days of ignorance, and when the
conceptions of men were not very accurate
with regard to law matters: the other in-
terpretation was refufed in the days in-
deed of knowledge, and when mens no-
tions were on fuch fubjects more accurate;
but in the days too of civil difcord, when -
the difputes between the houfes of York
and Lancafter, made the judges fearful,
even upon the moft obvious interpretation,
of opening any more doors to forfeiture,
at a time when, as lord Coke exprefles it,
the pains of treafon were fo diverfe, that there
was no man did know how to bebave him-
Fifs to do, fpeak, or fay, for doubt of fuch
pains.

When thofe difputes, and thefe dangers
were over, eftates tail were put upon the
fame footing with other eftates. And,
by a * ftatute in the reign of Henry VIIL * An. 26.
were fubjected to the fame penalties of for- i3
feiture with them.

At the fame time, as this laft flatute
had a claufe, faving all rights, titles, or
interefts of third parties, the rights of re-

mainder
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mainder men or fubftitutes were faved by
it; for thefe remainder men were confi
dered to have in them a conditional eftate,
to take place vpen the failure of the te-
nantin tail and s ine, and feparate from
their eftate.
A5 In another fiatute * of £ Henry VIIL the
ap. -0, faving claufe is more “mncu:?uy exprefled;
and thoi; arc faved from forfeiture, under
the exprefs name of remainder men, whe,
in the former ftatute, had been by impl
cation faved from it under that of thid
parties.,
Fofeee With regard to Scotland again, tha
259 there once was a period in the law of that
country, when one pofieft of a fee fimpl
‘conditional, could not do any thing to pre
judice the denor, may be very true; ant
if entails had been introduced during thet
period, it is very probable the privileges o
donors would have been extended to heis
of entail.

Rut entails were introduced at a differ
ent period in Scotland; at a period whe
the donor himfelf had loft his privilegs
for when donors, to preferve ftill mor
firmly their intereft in the gift, had mvert

ed claufes of return, and thxown them i
10
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to their grants, yet lord Stairs, in many
paflages of his book, and other lawyers of
his time, reprefent it to be law, that fuch
limited eftate could be apprifed by credi-
tors, notwithftanding fuch claufe of re-
turn,

Now, as every fuch eftate could be alie-
nated, unlefs limited by the nature of the
holding, the maxim who cannot alienate
cannot forfeit, could not be thought of.

When the modern entails then came in,
this maxim which was before unknown in
the law of Scotland, could not be applied ;
and 1if in point of forfeiture, fo little at-
tention had been paid to the intereft of thé
donor, from whom the eftate came, it is
not to be expeted, that any more atten-
tion in point of forfeiture, fhould have
theen paid to the intereft of the heir, from
hvhom nothing came: and therefore, en-
tznlcd eftates were’ fubje&cd to forfeiture
in prejudice of the heirs; in the fame man-
iner that eftates with claufes of: return had
been forfeitable to the prejudice of the
donor.

We read nothing of the maxim, who
cannot alienate: cannot forfeit, in the old
ibools of the laws of Scotland, nor in the
‘ ftatute

;
t
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fratute of 1685; which laft, on the con
trary, makes a particular proviio, that the
entails confirmed by it, fhall not difappoint
the king of his forfeitare; nor in the writ.
ings of any of our lawyers, till the year
16¢0, In an act of king Willam. At tha
-period, we borrowed from England and
brought into the ftatute book of the
one kingdom, a maxim, which had bea
invented four hundred years before, inthe
other. In that ftatute, men, as the ap.
pendixto Confiderations upon forfeitureex.
prefies it, 7ot leoking forward with enlargd
wiews to future contigent dangers jfrom the
abdicated family, but attentive only to thy
dark feene, which had been juff clhfed with
Juch wonderful circumflances of felicity to bo
kingdoms, ordained, that entailed effates
fhould be fafe againft forfeitures, except
for the life of the forfeiting perfon. The '
maxim who cannot alienate cannot forfei,
was the pretence; but the fame remem-
brance of the bad ufe made of forfeiture,
which in England, till the reign of Heny
VIIi. faved entails from forfeiture, even
when they counld be alienated, was the rel
caufe of this faving in Scotland, Nay, fo
great was the remembrance of the miferies

brought
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brought on the country by forfeitures, du-
ring the two reigns immediately preceding
the revolution, that people were not con-
tented with the fecurity conferred by this
fratute; and therefore that the eftate might
be fecured, not only after the death, but
even during the life of the forfeiting per-
fon, they frequently added claufes, irritat-
ing the pofleflor’s right in cale he fhould
become rebel, and ordaining the eftate to
devolve, 7pfo jure, on the next heir.

What effeét fuch claufcs would have had,
or whether they would have enabled the
next heir, during the life of the traitor, to
have run off with the eftate from the crown,
was never determined by regular decifions
on the point, in the law of Scotland; nor
could that eftect well be determined, as the
whole fyftem of our law of forfeiture was
foon afterwards overturned.

By an act of the 7th of Queen Anne,
entitled, Act for improving the Union,
the Scots law of forfeiture was made to
give place to that of the Englifh.

This att was made, as appears by the
preamble of it, with a general view, to
make the laws of the two parts of the
ifland with regard to forfeiture, the fame.

N But
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But whatever were the particular objeds,
which the parliament of Great Britain had
at that time in thelr view,. it is certain, a
great doubt was on that ftatute created in
law, whether it was the meaning of the
legiflature, thereby, to fubjelt the entail
of Scotland to a total forfeiture. On the
one hand it was maintained, that the Eng.
lith having no conveyance of eftates like
the conveyance in queftion, it could not
be the intention of the Englih law, though
extended to Scotland, to forfeit, withou
exprefs words, an eftate not known in that
law: On the other hand, firft, from the
comprehenfive words of the Englifh fh-
tutes of treafon, referred toin theact of queen
Anne; and next from the neceﬂity'there wag,
confidering the diffimilarity of conveyance,
in the two nations, to compare the. con
veyance which fubfifts in the one country,
to that which comes neareft to it in th
other, in order to be able to apply the law; ‘
it was maintained, that tailzied eftatesim
Scotland fell to be {ubject to forfeiture, &
cftates tail in England were.

After the rebellion in 1715, the coutt of
feffion, the commiffioners of forfeitures

and the court of delegates feemed all great
. ly
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ly perplexed, what determination to give
upon thefe entails. The judgments of the
two laft courts particularly, often went
crofs to each other, but in general, the
judgments run + in favour of entails. 4 Cafesof

The houfe of peers was under the fame W;“x;’fv
difficulties at the fame period, m the cafesof Kirk.
brought before them by appeal, and laldh‘;‘;fcm"f
hold of fpecialities, in order to avoid deter- Crom-
mining the general point. Thus, in theb®2 <
cafe of Caflie of Kirkhoufe, and Sit Ro-
bert Grierfon of Lag, they reverfed the
decrees of the court of feflion, which had
been given in favour of the helrs of en-
tail; but they reverfed them upon this
medium, that the court of feflion wanted
jurifdiction.  And 1in the cafe of aflint
claiming the eftate of Scaforth, though the
judgment of the court of feflion in favonr
of the fubftitute in the entail was reverfed ;
yet the reverfal, as there were {pecialities
m the cafe, was far from fixing the gene-
ral queftion in the law of Scotland.

But after the rebellion of 1743, the
houle of peers, upon the folemn opinion of
all the judges in England, made ufe of an
expedient, which on the one hand, is a
{ufficient penalty to deter men from trca-

N 2 fon,
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fon; and on the other hand, does not for-
feit entails altogether; and both of whick
ends were attained, in confiftency with
law, and the exateft analogy of law. In
the cafe of captain Gordon claiming his
brother Sir William’s eftate, the peers
found that Sir William forfeited for him-
felf, and fuch iffue of his body, as would
have been inheritable to his eftate, if he
had not been attainted; but they found,
that he did not forfeit for his brother, who
in virtue of the fubftitution to him, in the
original entail, was accounted the fame |
with a remainder man in England.

By this judgment that folecifm in poli-
ticks is taken away from the law of Scot-
land, that a man fhould have it in his
power, by his mere will, to prevent his
pofterity from being punifhed for their
crimes; and that inequality between the
laws of England and Scotland was abro-
gated, {o inconfiftent with the otherwife
equal rights of the two nations; that an
Englifhman poffeft of any eftate but one
for life, fhould forfeit for his treafon, but
a Scotchman, not only if poffeft of an
eftate for life, but pofleft of an entailed
eftate, {hould not.

The
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The only diffimilarity in refpect of capa-

city of forfeiture, that remains now in the
two fpecies of entails, is to the difadvantage
of the Scotch entails; for whereas poffeffors
of entailed eftates in England, meditating
treafon, may by fine and recovery prejudge
the king; in Scotland, on the contrary, 4
pofieffor of an entailed eftate, muft in his
treafon fee the certain and uneludable for-
feiture of himfelf and his iffue.

As the laws of the two countries are
otherwife come now to be the fame, with
regard to the forfeiture of entailed eftates;
fo in the moft other refpects, there is by no
means that exceffive fuperiority in ftriét-
ncfs of the Scotch over the Englifh entails,
which is often fuperficially imagined.

In Scotland, if the tenant in poffeflion
has been called as heir whatfoever, the en-
tail breaks of itfelf; or where he has not
been called ii that laft place, the prophecy

181

of * lord Stairs has come to pafs, that when  guirs,
entails became frequent, the heirs of fuch P 229-

of them as were cambérfome, would ap-
ply to parliamerit for redrefs: upon fuch
fpecial application, redrefs upon equi
fable confiderations is conftantly granted
. Again, if the heir of entail be the firft in-
: N 3 ftitute,
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ftitate, he may repudiate the entail entire.
ly; or if he be not the firft inftitute, he
may by negletting to repeat the refolutive
and irritant claalfes in his  infeoffment,
charge the eftate with debts to its value, or
even fell the eftate. In either of thefe two
events, the charger or the feller would in-
deed fubject himfelf to an altion at the
inftance of the next heir; but the creditor
or the purchafer would be fafe. Nor have
entails in Scotland the fame fair interpre.
tation, that entails in England have; on
the contrary, the judges by confining their
interpretation, when that interpretation
would make for entails, and extending i,
when it will make againft them, impofe
additional clogs, upon that fpecies of fettle-
ment.

By thefe inlets and difcouragements, and
various others, it happens that there are
more entailed eftates in Scotland, gradually
turning into fees fimple, than there are
fees fimple turning into entails, while on
the law as remaining, many of the old fa-
milies are (ll enabled to preferve them-
felves in their eftates, and while they fhare
the weaith, the liberty, and fafety of the Eng-

Jith, @then antient lufhcthc fame ; inftead
of
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of feeing (as a lord in the Scotch parlia-
ment, in the debate on the union, pretend-
ed to foretell) an excife-man more honour-
ed and revered than an antient noble of the
land.

Men who were to confider the meafure
of a total diffolution of entails in Scotland,
as it regarded their country, might per-
haps forefee, with pain in fuch a ftep, fo
great a tide of land property in the mar-
ket, as from the cheapnefs occafioned by
that tide, would call the money out of
trade to the purchafe of land; as would
render our landed men difcontented and
bankrupt, and our traders, what they are
too apt when they have got a little money,
to haften to be, little lairds, poor, proud
and idle: inftead of withing that more land-
property, were brought into market, he
would perhaps wifh that we had as little as
the Dutch, or that the pnce of wha;&we
had was kept high; the former tolém our

1/;2mt1ve country-men into manufacturers and
merchants, and the latter to put it out of
their thoughts when they were become
fuch, to convert their circulating cath into
a dead ftock of land. And in general, he
would in part forefee, and in part dread

N 4 many
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many confequences, which attend the in
novation of every fyftem, if not at the
exact period of fociety ripe for that inno-
vation,

But whatever regard might be due to
thofe who reafoned thus, upon the confti-
tution of their country, and the ftate of
families, or on the favour of trade, and
againft the rifk of hurting it; thus, furely
one who was a lawyer, and who was in-
quifitive in _tracing laws, their regular pro-
grefs and declenfion, would reafon firft;
he would look back, and unmoved by all
that clamour, which paft lawyers forefee-
ing rather what might happen, than what
has happened, have raifed againft entails:
he would reflet, that though their pro-
phecies were founded on reafon, yet from
many circumftances, they have come to
nothing, Next, he would look forward,
and conclude, that if ever the mifchiefs,
which in reafon feem to attend upon en-
tails, thould in fact happen; fhould the
number of entailed eftates, inftead of de-
creafing, increafe; and fhould there be any
confiderable failure in the commerce of land
upon that account, or fhould there be fo
extended a trade, as to make even an in-

confiderable
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confiderable failure in that commerce a de-
triment; {hould there be fo much money to
keep up the price of lands, and fo much
induftry to fock trade fufficiently, as that
any attempt to preclude men from the moft
unbounded commerce of land, would be 1io
advantage to a nation, and only a cruelty
to private men ; then our entails will fhare
the fate of almoft all the other remains of
the feudal law. They will either be abo-
lithed altogether, or they will be exchanged
for thofe of the Englith; and as in the act
of the 7th of queen Anne, which fubjected
entailed eftates to forfeiture, there was an
exception made, -in tendernefs to the wife
who had contracted with a man fo feeming-
ly fecure againft forfeiture, and in tender-
ngfs to her children; fo when our entails
cgme to be abolithed, or exchanged for
thofe of the Englifh; the fame tendernefs
to the wife who contraéted with a man
fo feemingly fecure againft alienation, and
the fame tendernefs to her children, will
produce the fame exception, in favour of
the children of thofe, who being pofleffed
of entailed eftates, or thofe who being im-
mediate heirs of fuch eftates, are married
at the time of paffing the act,

. This
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This exception will preferve a few of -

our entails only one generation longer, and
no more, and perbaps, in future genera-
tions, as in the cafe of many other branches
of the feudal fyftem, it will be remembred
no where but in books of antiquitie,
that fuch a fpecies of conveyance ever
exifted.

Till this period arrives, our conveyan-
cers will be inventing new claufes to guard
entails; our lawyers will be inventing new
devices to elude thefe claufes; our judges
will for {fometime fluctuate between the two,
and our parliaments will be pafling laws
to enlarge the power of thofe who ate too
much limited by particular prohibitions i
their refpective entails.

Since this treatife was wrote, an appli-
cation is preparing to parliament, for a
lowing tenants in tail, in Scotland, to
provide wives and children with mode-
ration; to exchange lands, to charge with
debt in proportion to the improvemert
of the rent made by the proprietor, 10
grant long leafes, and to feu in perpetuily
to Certain extents.

Wife governments find it fafer to con

duét than to thwart, to point out to meh
their

|

|

J
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their gocd, than to drive them to it; to
enable them to relieve themfelves if they
pleafe, than to force relief upon themagainft
their wills; and to foften by degrees, in-
ftead of overturning at once thofe general
cuftoms of a country, which once had the
authority and encouragement of law.

CHAP,
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CHAP V.

Hiftory of the Rules of De(Cent or'
Succeﬁion.

T has been a great lofs both to hiftory
and to law, that they have too little
contributed their mutual aids to each
other: lawyers themftlves feldom give de-
ductions of laws, and hiftorians feldomer
meddle with laws at all, even with thoft
which give occafion for the conflitution of
a ftate, and on which, more than on bat
tles and negotiations, the fate of it doth
often turn. ,

For this reafon, 1t is difficult to trace
the feveral revolutions of the feudal laws
of defcent in any one ftate in Europe ; nor
could {uch revolutions be often traced at
all, were it not for the lights which the
hiftories of publick fucceffions afford.

The feudal fyftem, in its regulations,
was orderly and univerfal. Thofe rules
which it applied to fiefs, it extended like-
wife over kingdoms: and therefore, as in

'-general’ the fame perfons who were heirs
fa
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to the king, were heirs to the lords, fo, on '
the other hiand, for the moft pait, the fame
rules which regulated private, were like-
wife the meafures of publick fucceffion.

Before Edward I. proceeded to hear the
claims of Bruce and Baliol for the crown
of Scotland, he put the following queftion
to the parliaments of both kmgdoms aflem-
bled together : By what law of fucceffion 1s
the right of fucceffion to the kingdom to be
determined ? The anfwer made unanimoufly
by thie patliaments of both kingdoms, was,
That the right of fucceffion to the kingdom
isto be ]udged by the rules obferved in the
cafes of counties, baronies, and other un-
partible tenures.

SECT. L

HEN the nations of Germany pyeqcq.

firft took pofieflion of the Roman ing line.
provinces *, the grants of the conquered * Lik:
lands were made to laft no longer than f‘;;d l““'
during the pleafure of the grantors. It T!pm de
was natural it fhould be fo in a ﬁlbOldl- book 0.
nate body, and where every member of clip. 16,
that body was fure of a fubfiftence on the
lands of {ome chieftain or other, as long as

he
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he had a fiword and a fhield: at that time
thefe grants were properly called Munera,

Soon afterwards they were granted for
life, and they were then called Beneficss,
as we now a-days term the pofleffions for
life of clergyman Benefices.

But when the connetion of future ge.
nerations with their native country was
entirely broken, and their attachment to
that in which they lived was grown {trong,
it was accounted hard, after the father’s
death, that the fons fhould not have the
pofleffion of what they had formerly hada
thare in the enjoyment of; it readily oc-
curred too to fuperiots, that a man would
venture himfelf lefs in battle, when the lof
of his life was to be attended with the ruin
of his family: from thefe confiderations
the grants were extended to the vaffal and
his fons, and they were then, and not il
then, properly ftiled Feuda.

Yet ftill, during this laft period, the right
of fucceflion was fo limited, that after the
death of the vaffal and his fons, the fief 1
verted to the lord.

But the former continually and gradua
ly gaining upon the latter, and becoming
lefs dependant upon him; and on the othzr

hand,
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hand, the lord ftanding more and more
in need of them, to fupport a conftitution,
which, in any but unfettled times, was an
extreme unnatural one, the fucceflion was

191

firlt extended * to gxandfons by law, and -,
afterwards to defcendants 7z znfinitum, by feud, 1.

pxaftlce, for thofe vafials who had been
in pofieflion of lands for three generations,
and had built upon, and improved them,
grew accuftomed to look upon them as
their own; fuperiors too, by length of
time, and alterations in the lands, at a
period when lands were of very little value,
and when the improvements upon them
were rather the principale than the acceffori-
um, forgot they had ever been theirs,

The diftinétion between dominium direc-
tum, and dominium utile, came then to be
invented, in order to reconcile the diffi-
calty which the mind had, to conceive a
perpetual property belonging to one per-
fon, when yet the perpetual enjoyment of
it was, and by the conceffion of all, in
another.

This deduction, gradual and uniform as
it is, may be followed ftep by ftep in the
laws and hiftories of foreign fiefs, but is
not fo eafily traced in Great Britain; for

though

L.p. 2.
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though it be known that the dukedoms
. and earldoms were in the Saxon times dur-
ing pleafure, or a very few of them during
life, yet it is certain the book-land went in
general to the heirs of the immediate
crown-vaflals; but at what time it began
“to do fo, or by what fteps it was granted
to more and more heirs, is impoffible to
fay. The Englifh antiquities are involved
in mift, and the Scotch in the moft pro-
found darknefs, during the peried in which
fuch alterations might be expelted to be
found.

Primoge- 1t 18 to be obferved, that during the

niture.

§7°

feud. 1.

tit. 8.

whole of the foregoing period of feudal
fucceffion, the inheritance, without fixing
upon the eldeft fon, or indeed on any fon
at all, was equally divided among all the
fons *. i quis igitur decofferit, filiis et fib-
abus fuperflitibus, fuccedunt tantum filis. equa-
liter, fays the law of the books of the fiefs
But the incompatibility of performing
that fervice by many, which, as the feudal
fervices were of various kinds, could per-
haps be performed only by one, being ob-
ferved, the law of nature, and which, til
then, had been in private fucceffions the
law of the world, gave place totally to 2
5 law
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. 3
{aw which was peculiar to feudal princi-

ples, and the fucceffion, not only of the
daughters who had Jong before been * ex-» i,
cluded, but that of all the fons in general, f‘;t“dé B
gave way to the fucceflion of one fon, and -
one only.

At the fame time, as the feudal nations
were very long in continual dangers, both
from foreign invafions, and from inteftine
commotions, it was plainly incongruous,
that the chance of being the firft born
fhould give the poffeflion to a perfon per-
haps unfit to defend it; therefore the
granter referved to himfelf a power of
chufing the particular fon whom he pleaf~
ed to give the fief to: Sic progreffum e ut
ad filios deveniret, in quem dominus vellet hoc
beneficium confirmare, fays the law of the 4 L.
books of the fiefs . feud. 3.

A beautiful inftance of the remains of
this ancient practice, is ftill to be feen in
the law of England, at this day, upon the
devolution of a peerage to heirs female . t Bacon
Upon that emergency, it is the king's pri- 28
vilege, to confer the peerage, upon any of (C.)
the daughters he pleafes.

Some ages after, when fecurity in their
fettlement, made this chance diretion of

0O lefs



194

# Lex.

Hiflery of
lefs dangerous confequence, the natural
principle of giving the fief, fince only one
could regularly have it, to that fon who
firft prefented himfelf in the train of ideas,
took place; and the right of primogeniture
came to be fully eftabhfhed.

The progrefs of the minds of men in
Great Britain, through this laft progrefs of
fucceffion, to the cftablifhment of primo-
geniture, is very cafily traced.

By a law of Edward the Confeffor, and*

Canut.68. many other Saxon laws, it is obvious, the

-+ Leg.

%d. Conf.

167~

3 Spcd'm,

of fend:,

feudal principle was {o weak, and that of
the ancient law {o ftrong, that all the chil-
dren fucceeded cqually; Si quis inteffatus
obierit, liberi eius ficcedunt 1n capita, fays
“the - law of that prince.

Further down in the Saxon times, it ap-
pears by many charters, that though the
rule of fucceffion, ab inteflato, was in capita,
yet people were come into the ufe of abt-
tralting themfelves from that rule, by tak-
ing the deftination in their charters to one
{on only; the principle of primogenituie,
however, was at that time {o weak, that
the nomination of the fon, in wholc favou
the deftination fhould operate, was left to
the grantee, Thus though f in thefe char-

fes3
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ters the grant generally runs pof mortem
heredi uni, yet it runs too, heredi uni cui-
cumgue voluerit : ‘That is to fay, though the
grant was limited to one fon, it was open
to that fon of many fons, whom the gran-
tec fhould be pleafed to nominate.

Again, the people of Kent, at an after
period, having been left, through the fa-
vour of the conqueror, in the enjoyment
of their ancient laws, the fucceflion 72 cg-
pita of the fons, called by the Saxon name
Gazvelkend, was long the univerfal law of
that country, and does, in great part of it,
remain even unto this day. The Welch
not being fubjected to the power, were ftill
lefs fubjected to the laws of the Normans;
and therefore among them that equality
of fucceflion which had prevailed before
fiefs were introduced, remained as far down * Stat.

. " Walliz
as the reign of * Edward I, 12.Ed. 1.

The feudal fyftem having been com-
pleated by William the Conqueror, there
is no doubt the right of primogeniture was
cftablifhed by that prince; and yet in the
reign of Henry L. the traces of the ancient
faw were far from being loft . By one 4Leg. jo.
of his laws it is ordained, not indeed that -
one ficf fhould be fplit, but that if there

02 were
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were more than one, the fucceflion fhould
be fplit, and the eldeft fon have only pri-
gium fratris feudum.

In the time of Henry IL. however, thefe
exceptions difappeared in the Englifh law,
and the eldeft fon became the heir, @b in-
feflato; nor was this all, the principle of
pnmogenltule about that time grew fo
firong, that though, from the darknefs of
our antiquities, we cannot trace the fore-

going progrefs in Scotland, yet, according

to the earlieft law authorities in this coun-
t1 Y as well as according to the fame autho-
rities in England *, a man could not only

naddifappoint the right of primogeniture alto-

gether, but he could fcarce even alienatc a
part of his eftate to the diminution of that
right,

Hitherto, in the progrefs of the right of
primogeniture, we have been fpeakmg of
the fucceflion to a military, but not of the
fucceflion, to a foccage fief.

In thofe military ficfs, the neceflity of
having one certain vaffal to perform thar
fervice which perhaps could be performed
only by one, had introduced the right of
pumf)fremtmc but the fame neceﬁlty not
interveening in thefe (as I may call them)

civil ‘1ef~ thc prefejence of primogemture

(d’l
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did not appear fo obviouﬂy advm’c‘aoreous*Gm
in them ; and therefore *, both in England, hb
during the reign of Henry 1I. and in Scot- Reg MaJ,
land, during that of David I in foccage ™ 2
ﬁefs, all the fons fucceeded 77 capita. e

But in the after law both of England
and of Scotland, this rule of fucceffion ap-
pears to have gone into difufe; and both
military and foccage fiefs came to the fame
footing.

The example of by far the greateft
number of fiefs; the diftinétion of a fol-
dier and focoman wearing away, together
with the rigour of the feudal law; the,
converfion of moft of the military into’ ™
civil fiefs; and the imagination of fuperi-
ors, that the rent would be eafier levied,
and better paid, wheri the fief was in the
hands of one, than when diflipated among
many ; the unwillingnefs of the foccage
vaffals to have their fucceffion {plit; or thewr
families brought into greater decline, than
thofe of the military vaflals, who were
neighbours to them; thefe imperceptible
caufes in the circumfrances of mankind,
more powerful than any publick law ; and
no publick law itfelf, brought about this
alteration.

03 'The
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The alteration was made, and the dif.

tinction loft, between the fucceffion to 3
military, and the fucceffion to a foccage

~pler.  fief, before the time # of Fleta in England,

lcfp.ém and fome hundred years before that of

+ Skene - Skene, Balfour, and Craig, in Scotland,

v i The progrefs of the right of primogeni:

;.i‘- “_};5 &ture in publick, correfponds to the fame

ucccliors. o . .

Caig, progrefs of it in private fucceflions.

d’f’g f'xg_ Thus in the two firll races of the French

Nvgg. monarchs, the fucceflion to the kingdom
was divided among all the fons; and i
the carlier periods of the Saxon hiftory,
the fame divifion of the kingdom 1s ob-
ferved to take frequently place.
. Nay, even in much later times, when
the rule of primogeniture had taken place
in private fucceflions, yet the ancient no-
tions of the rules of fucceflion, added to
the power of thofe who could claim the
benefit of them, were {o far an obftruction
to the principle of primogeniture in king-
doms, that to make up for any weaknefs
n that principle, kings were in ufe, not
only to declare their eldeft fons for theit
fuccedlors, but to have the ceremeny of co-
ronation performed, and the oath of fide-

lity taken to them by the vaffals. Ths
prac-



Succeffion. 199

practice was obferved without a fingle ex-
ception, from Hugh Capet, the fuft king
of the third race of France, down to Lewis
VIIL. by William the Congqueror, to his
fon Robert, in his French dominions, and
by a number of foreign princes, down to
the 13th century.

After the right of primogeniture was Reprefen.
cftablifhed, it was very long, however, be- "™
fore the right of reprefentation, or the pre-
ference of the remoter heir, reprefenting
his anceftor, to the exclufion of a nearer,
was added to it, either in Great Britain, or
in foreign countries.

Many things were obftacles to the pro-
grefs of the law of reprefentation: The
fimple notions of a grofs people, who were
apt to take up with the principle of near-
nefs of blood, inftead of looking forward
to a more enlarged juftice; the barbarity
of the times, 1n which the rights of infants
were little attended te, while the uncle had
age and power with which to back his pre-
tenfions ; the neceffity there was, that the
vafial in the fief fhould always be rcady
for fervice; and which fervice, an infant
was uncapable of ; the extreme hardfhip up-
on the uncle, when primogeniture came to

O 4 be
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be eftablithed, that his nephew, perhaps
an infant, thould run off with the whole
of the fief; whereas, in the Roman law,
the nephew would have only carried off
that equal fhare which his father fhould
have had.

Accordingly, there is fcarce an inftance
in Europe, till the 13th century, in pub-
lick fucceffions, in which, upon the death
of a grandfather, leaving a fon of age, and
a grandfon under age, by an elder fon de-
ceafed, the fon did not take to the exclufion
of the infant: for though in Scotland ¥,
Kenneth 1II. brigued a contrary law from
his barons, yet that law was not obferved.

Nay, the exclufion of minors was fo
ftrong, that upon the death of the brother,
who being major, had taken the crown, to
the prejudice of his brother’s infant chil-
dren, it fometimes returned to thofe children,
if they were then majors, to the prejudice
of his own, being then minors, Thus in
England, upon the death of Edmund 1. in
the year 949, his brother Edrid inherited
the crown, to the exclufion of Edwy and
Edgar, then minors, who were his bro-
ther’s fons; but at his death thefe princes
being majors, the eldeft of them, Edwy,

fuc-
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fucceeded to the crown, in preference to
the fons being then minors of Edrid. And
examples to the fame purpofe, are to be
met with in the ancient hiftory of Scotland.

Again, although the preference of the
fon had been intr odaced, in a competition
between him and the infant grandfon, yet
it extended 1tfelf to the pxe)udlce of the
arandfon of perfect age.

Thus Lewis fucceeded his father Char/e-
maigne, to the exclufion of Bernard, his de-
ceaft eldeft brother’s fon, though that fon
was fixteen years of age at the time; nei-
ther is this mentioned as any thing-extra-
ordinary, by the hiftorians of the age. And
in like manner, in the reign of Philip the
Fair, Maud fucceeded in the county of Ar-
tois, to her brother Robert II. to the ex~
clufion of Robert III. grandfon, by his el-
deft fon deceaft, to Robert II. although
Robert IIL. was of perfect age, and affert-
ing his right: This laft fucceffion took
place upon a folemn trial and judgment of
all the peers of France.

There was one thing particularly which
made both thefe exclufions laft longer, and
confequently the right of reprefentation ad-
vance more flowly: A notion in thofe

times

201
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times prevailed, perhaps borrowed fion
the Romans, in whofe dominions the fey-
dal nations fettled, or at any rate, by no
means incongruous to the fituation and
tarn of thinking of fuch mnations them.
felves; that when a fon was provided for,

o7 as it 1s termed, both in the feudal and cwil
?

law books, ferisfamiliated, he had feane
any right to expect any thing further from
his father, and confequently the grandfon
could expect fill lefs from his grandfather,

Hence, in the publick fucceflions of Eng-
land, on the death of William the Con-
queror, William Rufus fucceeded to the
crown of England, in exclufion of hisc-
der brother, alrcady provided in the dutchy
of Normandy: On the death of Henryl
Stephen took the fame crown, in preferenc
to his clder brother Theobald, already e
of Blois: On the death of Richard I. Joln
fucceeded, to the exclufion of Arthur, ki
clder brother’s fon. With regard to this
laft exclufion, it may indecd be obfer ol
that the right of reprefentation being
that time morc advanced towards its cﬁﬂ-
blifiment in France than in England, a-
moft the whole French lords took fide with

Arthur, and though the title of John wa
3 but
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but little queftioned in the firft of thefe
kingdoms, yet in France he was univerfal-
Iy looked upon as an ufurper.

The rules of publick, were the meafures
of private fuccetfions; and therefore, n
private fucceffions, it is laid down in
# Glanville, and the Regiam Majeftatcin * Glanr.
upon the fame plan, that when a fon died, L’;’P 7
who was already provided, his fon fheuid! i\w 3.
fucceed to that provifion, in preference of o',
his uncles, and to no more,

By degrees, however, this right of repre-
fentation in the defcending line, came on
and took place, equally, and at equal times,
both In private and in pubhck {uccefiions.

Thus in the time of 4 Glanville, and craw.
David L. the grandfon, whofc father had'ci:')?;.
not been provided by his {ather, had the 1@ M .
benefit of the duel, againft the claim of hlS
uncle, inftead of being excluded altogether;
but in the time of T Fleta, who wrote inf Pl
England, in thezewn of Edward I theright | '” 6
of reprefentation, in this competition, was thc
law of the land. It is probable, that about
the fame time, it became in Scotland, ths
law of tlic land too; for after the Regiam
Mje/’atem, we § hcaz no more of this§Bif st
doubt in our Iaw books, and at a fill ear- "2 fac

e -fors.
1icr

.2
cap. 33.

. 2.
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lier period, it had become the law of moft
other foreign nations. ‘

Upon the fame plan, again, 1 more
publick fucceffions, the judgment already
mentioned, in the fucceffion to the county
of Artois, was the laft of confequence, that
was determined on the old principle of
nearnefs of blood; for about fifty years af-
ter, Joana, grand daughter to Arthur IL
duke of Bretagne, by a deceaft fon, fuc.
ceeded in the dutchy of Bretagne, to the
prejudice of John, fecond fon to duke Ar-
thur. In the fame way, Richard IL fon to
the black prince, fucceeded without dif-
pute, to his grandfather Edward IIL. to the
exclufion of his uncles, who were men of
great abilities, and of power; and in Spair,
a century before, Sancho I. taking the
crown on the death of his father, and there-
by excluding the fons of his deceaft elder
brother, was excommunicated by the pope,
involved in civil wars, and all his life look-
ed upon as an ufurper.

It is no objection to tracing furch rulesof
fucceffion, that in the earlier ages of Eu-
rope, the crowns were generally given by
eleCtion ; for if the rules of that election
were eftablifhed, and generally follov.ied,

they
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they were properly rules of {ucceffion, The
difpute is merely about words; the only
difference between thefe words, is, that in
the laft cafe, the rule of law points out the
fucceffion in a law book; whereas, in the
other cafe, the rule of law, in an affembly
of the law-makers, did the fame,

SECT IL

UCH being the progrefs of fucceffion

Collate-

and reprefentation in the defcending ral line.

line, a ftill further progrefs, and from the
fame caufes, may be feen, extending itfelf
in the other lines of fucceffion.

Originally, none could fucceed in the fief,
cxeept thofe who were fpecified in the ori-
sinal grant; now, as anciently, the intereft
of the lord in the fief, was greater than

that of the vaflal ; and as it was a favour -

to this laft, to give him a fief, for which
he paid only, what in a military age was
no great trouble to him, to wit, his perfo-
nal fervice; he was well contented to get it
to himfelf and his pofterity ; but thought
net of afking the fucceflion to his colla-
terals. » '

| Nor
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Nov is it any objection to this doCtrine,
that collaterals are obferved, in the earlieft
fiefs, to have fometimes fucceeded; for this
their fucceflion was not in a fief acquired
by the vaffal himfelf, but only 7z feuds fa-
zerno; and in a fief of this laft kind, the
fuccefior took as defcendant to the original
vaffal, and thereby mominée in the original
grant, but not at all as collateral to the laft
vaffal. Accordingly ¥, in a law in the
books of the fiefs, the diftinftion between
the fucceflion to the one of thefe fiefs, and
that to the other, is laid down: Frater fro-
tri fine legitimo barede defunéto, in bentfici
gitsd eoruin parris, fuit ficcedat. Sin auten
upis ox fratribus a doning feudum acceperit,
co defunclo, fine legitimo herede, frater et
iz jeudum non fuccedit, And by the pro-
mulgation of that law, it appears, that
even i feudss paternis, the real quality of
defcendant to the original vaffal, had been
fo far forgot, in the feeming quality of col-
Iateral to the Iafk one, that a publick law
was neceffary to overcome the difficulty
which was made of receiving fuch real de-

fcendant, _
By degrecs, however, the collateral fuc
ceffion gained ground. It furft tock place
in
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in brothers only, afterwards it was extend-
ed to the father’s brother, and in pi'ocefs
of time, to the collateral line, even to the
feventh degree. Craig * relates, that whe-, Craig,
ther this fucceffion was extended beyond1b. =.
Znt degree, was fo much a doubt, as to be ‘f\if%’“”
the fubject of two contefts before courts; in omp.
his time. But in the end, when wars came d';(.'g?', o
to be waged in Europe by ftanding armies, Ne 7.
and not by vaffals; when trade, manufac-
tares, and money, introduced luxury; when
by that luxury the great lords were impo-
verifhed, and that meney in the hands of
thofe who had been formerly their flaves,
it then became of little confequence to the
lord, who was the vaffal in the fief; and
therefore he gave it to him who was wil-
ling to advance moft money for the grant;
the vaffal, on his part again, as he gave
value for that grant, was not contented
nm a right of ficceflion to his defcend-
out infifted it fhould go likewife to
nis collatcra], line. ,
Thus by prattice, without a publick
iaw, 1t crept into the law of Great Britain,
a3 well as unto that of other European na-
tons; that not only iz _feudis paternis, but
wen in fiefs which a man had purchafed
him-
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himfelf, his collaterals 71z infinitum, as wel
as his defcendants 7z infinitum, thould fuc.
ceed.

When collateral {ucceflion came to take
place, it will readily occur, that difficulties
could not but fpeedily arife in law, con.
cerning the fucceflion of a middle brothe
dying without children, and leaving an ¢l
der and younger brother alive.

When that happened, the law took the
following courfe, and for the following
reafons ;

If the fief had come by defcent, it weit
to the younger brother: if it was a pu-
chafe, it went to the elder.

A fief of the nature of -the firft kind
could be in a middle brother only, in con-
fequence of a grant from his anceftor, o
in confequence of a grant from his elder
brother, which laft was in conftruction of
law deemed to be a feudum paternuin: In
cither of thefc cafes, the elder brother be
hoved to be cither fuperior, or heir in the
fuperiority, and the middle brother b
hooved to be vafial; but the feudal lav
had a peculiar averfion at joining again the
property and fuperiority in one perfon,
vhen they had been once disjoined. TH

whk
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wlhole {yftem was built on the diflinét
rights of fuperior and vaffal, and the blend-
ing thefe two characters in one pexfon, ap-
peared to be the blending of contrary qua-
lities together.

As conqueft, on the contrary, had come
to the middle brother from a ftranger,
when the law allowed the fucceflion of
fuch a fief to go to the elder brother, there
was no danger of the junétion of the pro-
perty and fuperiority in one perfon; the
ftranger remained fuperior, whoever was
the heir.

So ftood the law, and fuch was the dif-
finftion, in the time * of the Regiam Ma- Reg.
Jjeffatem, and in the time of Glanville. MaJ hb 2.

In England, the rejations of. fupenor G,
and vaffal havmg been long ago loft, the - 7-
danger of uniting thefe two characters in o
one pmfon no longer fubfifts; and there-
fore the exclufion of the elder brother 7
Jeudo paterno, has for many ages been for-
got, perhaps ever fince the end of the’rHales
rcign 4 of Edward 1.

In Scotland, on the contrary, where the
diftinction between fuperior and vaflal is
full’ formally kept up, and where many
maxims, however unneccffaxy in reality,

P yet

pag 2293



210. Hiffory of
yet founded upon the form of that diftinc.
tion, are fhill kept up, the law handed
:tﬁzles& down thlough the * writings of our law-
fucceffors, EIs, remains the fame. The diftincton
C’a‘gv between the heir of line, and the heir of
dxeg 5. conquett, 15 as perfect at this day in Scot-
fi‘i’:l:;: land, as it was five hundred years ago. And
therefore at prefent, if a middle brother
thould die, poflefled of an eftate which had
come to him by defcent, and thould have
a fon who made afterward a purchaf,
upon the death of this fon without iffue or
brothers, the fucceflion would fplit; his
younger uncle would take what had come
by defcent; or as it is called in Scotland,
the heritage; and his elder uncle would
take what had come by purchafe; or asit
1s called in Scotland, the conqueft.
Repreen.  The right of reprefentation, was - long-
¥ Cuig, € in- being introduced in the collateral,
lib 2. than in the defcending line, and confe-
M =1 quently took longer time to be firmly efta-
blifhed in that line than in the other.

In the original law of nature, reprefen-
tation muft be unknown; thofe who are
neareft in blood to a man, will be con-
ceived to be neareft connected with him
atterwards, It is ob{uved to be a hard-

' fhip,
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fhip, that children bred up in a rank fuita-
ble to that of their father, and with a
profpect:- of fucceeding to his rights, fhould
be cut off at once from that rank, and that
profpet; it comes to be obferved as a far-
ther hardfhip, that 2 woman who has mar-
ried one feemingly a match for her, fhould
by his untimely death, lofe not only her
hufband, but fee her children reduced to
beggary.

Thefe confiderations bring in the right
of reprefentation in the defcending, but
the fame confiderations do not occur in
the collateral line. The children of a bro-
ther or coufin, have not the profpect of
fucceding to their uncle’s or coufin’s eftates,
becaufe it is always to be fuppofed, every
man 1s to have children of his own; it is
no hardthip upon them then, to be remov-
ed by another uncle, or another coufin,
from a fucceffion to which they could have
10 views,

Thus reprefentation muft be late of
coming unto the collateral ling, and when
it comes in, it does fo rather by analogy of
the other, than by punaphs of its own.

The fteps by which, in PlchltC fuccefl~
fions, it came into the collateral line in
P2 Great
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Great Britain, or even in any other country
in Europe, are extrémely difficult to be
traced, and perhaps. are not very certain
when they are traced; therefore we muft
fupply them by the progrefs of the fame
reprefentation in publick fucceflions.

In thefe laft fucceflions, it is plain, that
reprefentation was oriO‘ina]Iy unknown:
In the hiftories of modern Europe, for a
long tralt of time, wherever a fucceflion
opens to collaterals, the neareft of blocd
takes to the exclufion of reprefentation.

In the time of Edward I. when repre-
fentation in the defcending line was tolera-
bly eftablithed throughout Europe, the
point was fo doubtful in the collateral line,
that upon the death of Margaret of Nor-
way, and the difpute for her ficceffion, be-
tween her coufins Bruce and Baliol, not on-
ly the eighty Scotch commiffioners, named
by the candidates, and the twenty four
Englifh, named by king Edward, werc
long doubtful, but all Europe was doubt-
ful, which fide fhould prcv"ll The pre-
cife queftion, in the end put by the king
to the commiffioners, and there was none
other infifted upon mn the di’fpu—fc, was:
Hibetker the msre remote by one degree in Jue-

ceffiony
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ceffion, coming from the eldeff fjfler, 01/fr/)z‘ £
exclude the nearer by a degree, coming ﬁom
the fecord fiffer? And on the anfwer, im-
porting, that reprefentation fhould take
place, judgment was given for Baliol.

The Scotch writers of thofe days are po- -

fitive this judgment was wrong; the Eng-
lith writers of thofe days are as pofitive
that it was right: Thefe different fenti-
ments are reconcilable: In England, at
that time, reprefentation in collateral fuc-
ceflion was begimning to take place, and
this their advance the Englith made .the
mealure of thelr opinion: The Scotch, on
the other hand, at the fame period had
not arrived the fame length ; this fpecies of
reprefentation was unknown to them; and
therefore they difapproved of the judgment.

Solemn as this decifion was, yet even in
England, a century afterward, the right
of 1epxefent1tlon in this line was fo far
from being compleat, that it was the fame
doubt, which in the difptites between the
houfes of York and Lancafter, laid that
fingdom for ages in blood. On the abdi-
cation of I\ICha!d Il. the two perfons

flanding in the right of the crown, were |

lis two coufins, the duke of Lancafter,
P grand-
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grandfon of John of Gaunt, who was
fourth fon to Edward III. and the earl of
March, great grandfon to Lionel, duke of
Clarence, who was third fon to the fame
prince. It was in the right of thefe per-
fons, and therefore, in confequence of the

doubt, whether reprefentation in collateral

fucceffion fhould take place, that al
the miferies attending that competition,
enfued.

Yea, even in much later times, and when
the growth of law was much firmer, it was
on the fame ground, that upon the death
of Henry IIL. of France, the league fet up
the cardinal of Bourbon as heir to the
crown, in oppofition to his nephew the
king of Navarre. This laft prince was fon
of the elder branch to the cardinal, but the
cardinal being one flep nearer to the com-
mon ftock, it was aflerted, that nearnefs of
blood, and not reprefentation, took place
in collateral fucceffion.

For many ages, it has now been fixed
in private fucceflions, that reprefentation
in the collateral line fhall take place; and
although of late in Europe, there lias been
little difpute in publick fucceffions, to giv
room for either principle to prevail, y}et

tne
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the example of thofe private fucceffions,
and the now rivited notions of mankind,
in favour of reprefentation, will probably
prevent it from being ever made again the
fubject of a difpute. o

Thefe notions in favour of reprefenta-
tion, both in the defcending and collateral
lines, are now fo {trong, that we are apt to
term rebels and ufurpers, thofe who ever
contefted them. Hiftory and law will con-
vince us of our error; thefe will exhibite
to us many thoufands of our anceftors dy-
ing in the field, in a prifon, or on a fcaf-
fold, for rights which once were, though
we meafuring every thing by our prefent
notions, {uperficially imagine they could
never exift,

SECT. I

F in the origin of fiefs theie was any agend.

difficulty in admitting collateral rela- inglue.
tions to fucceflion, it will readily occur,
that the afcending line muft have had ftill
greater difficulty to be admitted. A man
who was {ufficiently obliged by getting a
fief to himfelf, would little think of aking
it for his afcendants; thefe afcendants too,
Py it
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it was unnatural to fuppofe, would furvive
him; and above all, it could -not fail to
occur, that a grandfather, or great grand-
father, would have been but very ufelefs
vaffals, to make offer of to a fuperior.

" Thus it came to be a rule in fiefs, that
they always defcend, but never afcend; a
rule lald down in-the books of the fiefs,
and in the feudal law of all Europe, for
a very long time obferved.

In England the exclufion of the diret
afcending line went fo far, that the fuccel-
fion pafling by the father, went to his bro-
ther the uncle; after which, if that bro-
ther entered, and died without children,
it might indeed return to the father; but
then it returned to ﬁfm, as brother to the
uncle, and not as father to the fon. This
regulation, by an unaccountable tenaci-
oufnefs of that nation to fingle points of
dotrine in their law, when their genius
and circumftances have made them over-
turn the whole dorines themfelves, fub-
fifts to this day.

In Scotland *, Cialg, who wrote about
the 1600, relates, that in the cafe of the
earl of Angus, which was decided a littl

before his time, the afcending fucceflion
© had
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hiad been debatred. From him too it may
be gathered, that the decifions were taking

a contrary turn, at the time when he wrote,
although he always favouring the old law,
difapproves of them. Skene afferts like-
wife, that a father * cannot be heir to his = giene
fon: And Balfour -, treating of all the ¥eee
lines of fucceflion in ufe when he wrote, + Bt i
takes no notice of this one. i:’};fsf“f_

Soon after the age of thefe authors, how-
ever, the fucceflion of aftendants in their
order, was as univerfally received into the
Scotch law, as that of either of the other
two lines in their order. In fhort, the
fucceflion of heirs whatfoever, if not ex-
cluded, continually took place. And thus
fiefs, which orlgmally were a right of pof-
feffion of the land only as long as the lord
pleafed, and which afterwards were a right
of ufufruct during the vaflal's life; are
now, in point of fucceffion, a right of pro-
perty, to him and to all his heirs.

In both the collateral and afcending Half
lines, fo far as the afcending line can take U°%
place in England, there is a remarkable
difference between the laws of England and
of Scotland ; to wit, that in the firft coun-
try half blood 1s excluded altogether from

{uc-
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fucceffion; whereas, in the other it isvonly
excluded by the whole blood.

On this head, anciently in England, the
following diftintion was made:

A fief was either a late purchafe, or had
defcended from an anceftor: .if it was 3
late purchafe, the half blood was totally
excluded: if it had defcended, and the vaf-
fal was entered in it, it is probable, that
originally the half blood was admitted; be-
caufe that which was only half blood to
him, was whole blood to the anceftor from
whom the eftate came: but whatever way
the law ftood originally, it appears, that
#in the time of Brafton and Britton, it
was made a difpute, whether in this laf
cafe the half blood could take the fuccel
fion.

But that difpute came to an end; the
principle on which the claimant by half
blood had founded his claim, was, that
could deduce his pedigree through ance
tors, from the firft acquirer; but in 2
long courfe of ages, it became impoffible
or difficult for him, to prove fuch connec-
tion ; and therefore the law eftablithed 2
rule, that the laft aGual fefin fhould!

make the perfon laft feifed the root of dc-
feent,
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fcent, equally to many intents, as if he had
been the purchafer. From this rule it fol-
lowed, that in the queftion in hand, the
half blood could # no longer pretend to be * Bacon
admitted. ' }’coecni d(ec )

In Scotland we have followed a middle
courfe, between admitting or excluding the
half blood entirely; mn competition with
the whole blood, in the fame degree, we
exclude it; in competition with the whole
blood, in a remoter degree, we admit it.

From the train of thefe papers, it will Women,
be eafily imagined, that women at firft
would not be admitted to the fucceflion of
a fief,

In all barbarous ages, where courage
and Ihength of body are more neceffary .
than the virtues of the mind, the rights of
women muft be but little regarded.

In the more ancient period of the Athe-
nian and Spartan ftates, women were ex-
cluded, as long as there was a male of the
fame degree exifting.

In Rome, before the time of the twelve
tables, women were likewife excluded ; nor
s it even certain, that they were admitted
by thefe tables; on the contrary, it is pro-
bable they were firfk adinitted by the equi-

ty
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ty of the pretor, correfting the harfhnef
of the anc1en’c law, and by his edit u,
cognati,

In the ancient feudal ages, to the bar.
barity of the times there was added, the
nature of the fervices to be performed by
the vaffal, and which women, from thej
weaknefs, were uncapable of performing,

Hence, in the Salick law, they were ey
cluded altogether: hence the books * of
the fiefs exclude them and their pofterit,
if ot exprefly mentioned in the ougmal
grant: hence 4 all feudal writers agree in
the maxim natura ab omni feuds fazmzmzs i
cludere videtur : Hence, in publick fuccel
fions, except in Spain, where, by reafon of

‘the inundations from Afiica, the fyftem

introduced by the German nations, had
not the fame vigour that it had in neigh-

" bouring countries, they were in the eatlie

ages, throughout all Europe, overlookel.

In thefe laft, to wit, the publick fuccet
fions, the neglecting women went fo far,
that among the Goths, even the infant
grandfon was preferred to his mother ; for
on the death of Theodorie, his infant
grandfon Athalarie fucceeded, to the ex

clufion of his inother Amalugonta.
But
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But when the original barbarity.of the
feudal nations, yielded in the natural courfe
of things, to a greater foftning of manners ;
and when many. of the military, came to
be converted into foccage, or burgage fiefs,
the rights of women came to be attended
to, and regarded.

It is probable they were firft admitted
mto foccage, or even into burgage fiefs;
for in thefe the offer of performing the du-
ties by another, would have been no inju-
1y to the lord; and from thence, 1t is like-
ly, their right of fucceflion was extended
into military fiefs.

In England, unlefs excluded by the pa-
tent *, they were admitted to a peerage; in
Scotland, unlefs admitted by the patent -},
they were excluded from it. The quicker
progrefs of fociety in the one nation than
in the other, accounts for the difference.

With refpeét to other inheritances, ad-
mitted to all others as they are; yet the re-
mains of their former exclufion are in the
very midft of their admiffion to be feen.

¥ Bacon
voce co-
prrcenars
1C.)

q Cafe of
lord Lo-
vat.

Thus in the defcending and collateral

Jines, though they are admitted, yet the
lorder wlnch they are received, is fHll
Hemoved as far as poffible; they are not
at-

[T PR UASIP
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attended to, till the whole male order, iy
the fame degree, has failed: And indee,
in thefe lines, our anceftors have confider
ed, the admiffion of them at all, as {o fub.
verfive of all feudal notions, that in form.
ing the rules of fucceffion in their favou,
they have not even applied the comman
feudal principles, but inftead of eftablifh-
ing among them the right of primogeni.
ture, have let the fucceflion to the fief go
equally, by the ancient law of natur
among them all.

In the afcending line again, although
in England the rule materna maternis tales
place, yet in a defcent to a fon from the
father, the mother fhall never fucceed; and
even to a purchafe by a fon, the mother
thall not fucceed, as long as there is one
relation left on the fide of the father. In
Scotland we do not even admit fucceflion
upwards on the fide of the mother at all;
fo rigid is the law in this refpect, that the
king fhall take as wltimus bares, to the ¢t
clufion of a perfon’s neareft relations by hi
mother.

When the feudal branches are loppel
off, or even when the trunk is cut down
it fHll takes a very long time, before tie
roots from whence they {prung, can decay:

CHAD
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History of the

ForMs of CONVEYANCE.

HE forms in which property is
transferred, muft vary with the na-
ture of the right enjoyed by the pexfon from
*whom the transfer proceeds: it will there-
,f01e equally excite our curiofity, both as
phxlofophexs and lawyers, to trace the con-
gruity between the feudal forms and the
‘feudal rights, through the three great chan-
nels of conveyance, the deed of the party
to take effect either immediately, or to take
«effect after his death, attachment by force
of law, and making title by defcent.

SECT L

HE hiftory both natural and feu- Volunta:y
‘ dal of the firft form of conveying Couvey-
proPel ty, feems to go in the following gra- "
'dual and regular pr ogrefs,

; The
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I\ia(urari The notion of property was originaly

PIOBTEE- o reated by the long connettion of a perfon
with the thing-which he occupied, and th
affeCtion which from that conne&mn he
had. conceived for it.

It was thefe which at firft gave to the
perfon who had long lived upon one fyot
of ground, the property of it : It was thef;
which for fo many centuries in Europ,
gradually ftrengthencd the rights of vaflis
in their lands againft their fuperiors:

* Craig, was thefe, which converted the rights # of

{;E;g'_‘“, copy-holders in England, and of rentalles

N.zt. in Scotland, both originally no more thn
rights of poffeffion, to be at this day both
of them rights of property.

Property being founded originally upon
fuch principles, it is not eafily conceivd
among a rude people, how it can be tranf
feued fo another {0 as to be vefted in hin,
untill there is evidence that the connectio
as well as the affe¢tion of the former pro-
prietor is ceafed. Hence the rule Nuds o
f nfie dominia rerum non transferuntur, mek
infucha ftateof fociety take place; theen. ju
werborum in the at of confent, affordsi
-deed prefumptive evidence that the cony cyet
affeCtion’ in the preperty is ceafed; but®

7 thy
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that emiffio is 2 found and no other thing,
it is not a proper medium to diffolve the
corporeal conne€tion between the proprietor
and the fubje&, and much lefs to create a
corporeal connection between that fubject
and another perfon ; a different medium in
conveying is therefore requifite, to wit, that
of delivery; delivery gives further evidence,
likewife that the affetion of the conveyer
is ceafed, for as it breaks his corporeal con-
netion with the fubjeét, fo it alfo carries
the mind to connet it with another, and
juftifys that other in conceiving an affec-
tion for it.

The firft fubjett of property is moves
ables, and thefe from the facility of mov-
ing them were transferred de manu in ma-
mum: again, when men came to transfer
the next fubjet of property, to wit im-
movcables, thefe were transferred by put-
ting the interided new proprietor into pof-
feffion, by placing him in, or upon the
fubject itfelf. In the antient burrow laws
of Scotland it is faid, if any one fell his
houfe, the feller fhall ftand within the houfe
and come out of it, and the buyér fhall
ftand without it and enter. The fame was
the regular method of conveying a houfe
likewife, anciently in England,

Q_ In

22§
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In the transfer of both moveables and
immoveables, at firft, in order to fix the
remembrance of what had been done, many
witneffes were called, many _ceremonies
ufcd, and magiftrates reforted to: Abra-
ham in the patriarchal ages, bought the
field of Macpelah before the whole people:
;{g:;’:c in the very gld # Roman faw, not only the
amig.  CEremonies In conveying immovables were
i’l‘:’ 2 yery numerous, but even fuch moveables
N.1g.and as were res mancrpi, that 15 moveables of
Yieg: value, were transferred before a magiftrate;
Longo-  and among - the Lombards §f, Saxons, and
bard . '
... || Normans, moft deeds in Jaw and even
it 18 fales of moveables were made good before
Hloond @ magiftrate.
Ead. Afterwards, the trouble in fome calts,
il Leg. _and the impoffibility in others, of deliver-
%‘h}{{ig,’" ing actual poffeflion, made the introduc-
p.2:8.  tion of fymbolical pofleflion neceffary.
Thus, the land of Elemelech many ages
after the patriarchal one, was conveyed t
Boaz by the delivery of a {hoe, and calling
the elders with the people to witnefs. And
land in England is now transferred by de-

livery of th€ lﬁ’fg or b%;;:/ and in Scotland;

by that of earth and ffone, “
When in the farther progrefs of Socicty

writing comes much into fafhion, many o

7 the




Conceyances. 227

the fet forms of ceremonies give way to the
fet forms of writing in conveyances. Hence,
in 2 more refined ftate of the Jewifh na-
tion, ]ercmiah buys the field of Hamamiel,
by writing, 'ﬁ,lincr and witnefles; and
hence conveyances in writing come to all
polithed nations whatever.

Thefe fet forms, whether of celemomes, Feudal
or of writing, muft prevail more in the Progref
feudal, than in any other law; becaufe in
the conveyances under other laws, all con-
nection between the grantor and grantee,
unlefs what arifes from particular cove-
nants and qualifications, are at an end on
compleating the grant; whereas a feudal
grant 1s fubje¢t not only to the like cove-
nants and qualifications, but to a great
many more, from the relations between
fuperior and vaffal.

As the moft ancient grants in Great
Britain as well as in other countries, were
gratuitous on the part of the fuperior, who,
retaining in himfelf the domininm directium,
gave only the a’omz'nz'u;;z utile to the vaflal;
fo they were * given with much ftate on

“Lib. feud paflim. cujac. comment. in hib. feud. 1. tit. 1. p.
13 edit, 1500. form. anglic differt. p. 1, 10, 11, 24, 26.
Caug. lib, zdug 2. N. 13.

_Q_z his
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his fide, and received with much humify:
on that of the vaffal: at the fame time, 1
make both impreffions ftronger, as wel! 5
as to keep alive the remembrance of the
grant, pofleflion was delivered by the fu-
perior himfelf, which was called 7neflin,
propria, in prefence of the pares curie, and
on the land itfelf, though without writing,
as writing was at that time but very lit
known,
Conveyances made good by livery, and
without writing, took fo firm a roct, that
om the frequent ufe of them * remained in
cap. 16, England till they were abolifhed by a fta-
N ('t tute in the reign - of Charles 1. which
ap. 34. ordained, that p"uole conveyances fhould
fi{n’ 2. €xtend no further than to an eftate at will,
C.zcap.3. or a leafe for three ycars. And in St
fo% land, fo late as the time of Cr alg, +that
g\}eg e author informs us, that in his day, in the
mountainous parts of the country, the fi-
periors themfelves delivered poffeffion of the
lands to the vaflals without writing, and
before the pares curie.
However, in moft lands, as {oon as tit
fiefs ceafing to be perfonal came to. defeend
“to the heirs of the vaffal, there could net

but often occur upon the death of a vaffd
)
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a defeé of proof as to the origin and con-
ditions of the grant. Vaflals to remedy

this, applied to fuperiors, and prevailed
apon them to give in writing, what in the
books of fiefs is called || a dreve teffatum, | Lip.
declaring the tenour of the znveffiture: To ff;’i‘
this teitification there was no date, nor did Craig,
the witnefles fign it, and as the interefts of I(llii)e.gf.z.
mankind were at that time extremely fimple N. 16.
in themfelves, there were no involved qua-
lifications annexed to it.

Rude and unformal as thefe writings
were, they are the origin of the charters
which are ufed at this day: and Craig # « cryi,
informs us, that even in the low countries It 2.

. . . 1€2. Z.
of Scotland, fifty years before his time, N. 6.
there were vaflals, who inftead of the pre-
fent formalitics of conveyance, were con-
tented with the breve feflatum from their
Jord.

This gradation from the moft ancient
form to the ule of the dreve zoflatum, and
the variation in the points of that grada-
tion, according to the ancient divifion of
Scotland in the progrels of {ociety, into the
low-lands on the one part, and into the
high-lands and border lands on the other,

is moft curious, as marked by Craig:

Q. 3 “ Hujus
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¢ Hujus noftra obfervationis exempla ad.

¢ huc habemus apud nos (neque enim om-
« piaantiquitatis veftigiaadhucexoleverint)
« pam in limitaneis regni partibus et inta
« montanos, noftro &vo propriam mvefti-
« tyram retinebant, cam dominus in loco
« feudi conftitutus poffeflionem tradebat
« fine feripto; in locis mediterraneis, his
€« quingentis annis elapfis, breve teftatum,
s« gquod nos chartam dicimus, foliti funt
¢ yalfalli a dominis accipere, quo fe invef
tiifle vaffallum dominifignificabant; que
merito brevia teftata dici poterant: nam
fi quis monumenta antiquarum famli-
arum excufferit, brevifiimas chartas has
compendiofamque earum formam repe-
« riet, '
When writing came more fully into
ufe, thefe declarations came to be fo much
extended, as to contain more claufes than
they had originally contained words; for
as the power over property from the pro-
refs of fociety grew morc extended, and
as the interefts of mankind from the fame
progre(s grew more involved; thefe cor
veyances werc clogged with qualiﬁcations,

conditions, and covenants, extenfive as the
powers

~
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~
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powers, and various as the interefts of man-~
kind.

This extent of fociety made men lefs fond -
of that feudal pageantry which had arifen
only from a2 morc narrow ftate of {ociety.
In confequence of this, fuperiors, inftead
of delivering pofleflion themfelves, gave
orders - to their bailiffs or attorneys to do 4 Mad.
it; and any witnefles figning, though not fg;‘;’l}c
pares curie, Were fufficient. And thus the dit;
} improper inveftiture was eftablifhed. Eorf(l\})

In England thefe inveftitures when re- f Mad.

. .. form.
duced into writing, were exccuted by feoff- poic &
ment and livery, and in Scotland, by char- Craigloc.
ter and feifin. ca

As long as'the pofleflion was given De-
forc the pares curiee, there was a neceflity
for the livery of each particular manor,
becaufe thofe who were pares.curie to the
inveftiture of one manor, were not pares
curie to that of another. A

But the introduétion of {ymbolical deli-
vary, and the difpenfing with the paies
curice as witnefles, made people more re-
mifs in requiring hvery of each particular
parcel of land. Hence, in || Engiand, at jcoke.
prefent, if a man feifed of many vills in Lyu.233,

- Bacon
onc county, makes a feoffment of the whole, voc. feoff-

ent. (B.
Q4 and (%)
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and gives feifin in one vill in name of the
whole, all the lands of the feoffor lying iy
that county fhall pafs: Hence, in S:ot-
land, in an ereCtion of feveral parcels of
lands with a claufe for their union, fifiy
of one parcel fhall be feifin of the whole
barony.

Such were the forms of original grants;
in derivative grants the forms of necefliy.
ddmitted fome variations.

In an original grant, nothing but a char-
ter by the giver and delivery to the receiver
was needed: but in a derivative grant, a
anciently the vaflal of himfelf could not
alienate, there was befides the vaffal’s grant,
further need either of a confirmation by the
fuperior, or of a furrender into his hand,
if the fief was to remain with him, or o
a furrender to, and new grant from the fu-
perior, if it was mtcnded to be transferred
to another. And accordingly, in the *
fornulare anglicanum, there arc-a mults
tude of examples, of fuch confirmations
and furrenders in the ancient law of Eng:
land.

* 3Ind. differt. p. 19, 26, et ibid. rota C. D, et loc. cit in
notis e: tit, cerfirmac.on and releafe.

.
Jut
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But afterwards, the ftatute Quia emptores
in England, took away the diftinétion be-
tween an original and a derivative grant,
for as it allowed a free alienation, and
made the donee hold not of the donor, but
directly of the chief lord, it removed the
neeeflity # of confirmation by the chief* Mad.
ford, or of furrender to him, In Scotland, chm An-
on the contrary, as that ftatute did not differt.
take effect, faperiors claimed a title to bar®*
alienation; their confent then came to be
fought, and needed; and in confequence
of this, the forms of original and deriva-
tive grants remained in the law; {o that
now in thefe laft, where the grant is in fa--
vour of a third perfon, the gift, and the
pofleffion, the charter and the feifin, appear
in point of form, to proceed from the fu-
perior, in the fame manner, asif the grant
had been from him, gratuitous and origi-
nal.

Not only fo, but a proprietor of an
cftate, unlefs a power of altering be refei-
ved to him by a former conveyance, can-
not complete the fmalleft alteration in the
fettlement of his cftate, without applica-
lfxon to the fuperior, or laying a foundatlon

or 1t,

To
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To this ancient flrictnefs our judges ad-
*Landales here fo rigoroufly, that in* a late cafe, in
g, Which, upon the death of an anceftor th
1zJune  heir not entered, had procured from the
zé]}e,:-("‘ fuperior, a charter de #ovo, altering the for.
tos.)  mer courfe of fucceffion; they found the
alteration not effeCtual; and were of opi.
nion, that the fuperior, .being by the ori.
ginal grant divefted of his property, could
makeno new grant till he was re-inveftedin
for which reafon it was held, that the
heir ought firft to have got himfelf infef
on the ancient inveftitures, then refignedin
the hands of the fuperior, and after that

:,é:n:o taken the new limitations as he pleafed.
ukeefed  The power of alienating to take effed
f)?“grrds?‘h only after the death of the granter was
e much fupported, and needed fo much tob:
fupported by the forms which ufhered itin,
without its being almoft perceived, tha
the fame chapter of this work which maks
the progrefs of that fpecies of alienation,
muft mark likewife the progrefs of the forms

in which it was made good.

SECT
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SECT. 1L

7 HE involuntary transfer of land pro- 1.
perty by force of law, happens two tary con-
. . veyance,
ways; cither by forfeiture, or by attach-
ment for debt, ‘

As only the king and the lord were in-
terefted n the transfer by forfeiture, fo
anciently, in the law of England, and pof~
fibly in that of Scotland, the transfer was
made gocd by the immediate feizure of the
fubject forfeited.

This was agreeable to the genius of the
feudal fyftem; for that fyftem went on the
general plan, that wherever there wasa
deficiency of a vaffal, the fief fhould re-
vert to the lord; which rule had originally
taken place in efcheats, when the property
and fuperiority were reunited; and took
likewife place, even when the deficiency
wag only a temporary one, as during the
interval between the death of one tenant,
and the entry of another.

It was on thefe laft contingencies, that
the rule had much more frequent opportu-

nitics
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nities of exerting itfelf, than on the cop.
tingencies of forfeiture; and therefore i
was firfk in non-entry and efcheat, that the
feverity of the regulation was checked ; for
in England, the lord, as has been feen, loft
the power of taking pofleffion at all Upon
the death of a vaffal: and either upon the
death or efcheat of a vaffal, the king, bya
ftatute in the reign of Edward I was re.
ftrained from taking pofleffion till an office
was found, 'This reftraint paved the way
for reftraining the king’s power of feizure
on forfeiture; it readily occurred, that if
the king’s power of feizing upon the death
of a vaffal or the failure of an heir wa
dangerous, his power of feizing upon for-

feiture, was ftill more dangerous, and
he was reftrained in the two firft cafes b)

the neceflity of having an office found, i
appeared that he ought equally to be r-
firained in the latter.

Between thefe fuggeftions in favour d
the neceflity of an office on the one han
and the king’s ancient right againft it
the other, it appears, that the law of Eng
land 4 was unfixed for fome time; but
length. the following diftinétion was mad:

loc.ib.cit. If the perfon attainted of treafon died, I

Jands
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iands were vefted in the king without any
office, becaufe by the attainder, there was
no heir to claim, and therefore no injuftice
could be done to any one; but on the con-~
trary, when the alledged offender was alive,
who might have injuftice done him by the
feizure, 1t was agreed that his lands were
not vefted in the king till an office was
found.

A fatute of * Henry VIII. however, put . An 33
anend to this diftinftion in attainders of
treafon, and declared, that the lands of
perfons fo attainted, thould be vefted in the
king without any office ; at the fame time,
as this ftatute relates only to attainders of
treafon, fo the common law - in other cafes +Staundf.
is left on its ancient footing. g;‘_"%

In Scotland, the law took a different
courfe, when the forfeiture was in parlia-
ment, the eftate was indeed diretly vefted
m the king, but in other forfeitures,
the king could not feize till he had brought
a declarator or aftion of declaration of the
forfeiture,  As there was once a time in
the law of Scotland, when no declarator
was necded, in non-entry or efcheat, it is
likely that the introduétion of it on thefe

con-

ap z0.
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contingencies, paved the way to the intro.
duttion of it into forfeiture,

Another difference occurred between the
cuftoms of England and Scotland; in the
firft of thefe countries, whatever was for-
feited or efcheated, was levied by the king's
officers, and accounted for to him, In
Scotland, on the contrary, the king almoft
conftantly made gifts both of the forfeiture
and of the efcheats. In England, the fu-
bordination of fuperior and vaffal having
foon ceafed to be friét, there feemed no
incongruity in the king’s holding an cftate
by forfeiture, which the forfeiting perfon
had even held of another, but in Scotland,
that fubordimation remaining entire,” it was
deemed an inconfiftency in the king to hold
an eftate which was in vaffalage to another
fuperior: and the cuftom of making gifts
of fuch eftates, probably led the way t
making gifts of almoft all other eftates that
fell to the crown by forfeiture or cfcheat;
and perhaps the greater neceffity of the no-
bility in Scotland, than in England, along
with the fubje@ion in which the king w&
kept to his nobles, cxtendud and eftablilh-

ed the practice.
This
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This *difference in the cuftoms of the
two nations, infignificant as it may appear,
led to confequences that were terrible in
Scotland.  As the great families who re-
mained were to enjoy the {poils of thofe
who were forfeited, they were very ready
to thunder out their dooms againft each
other; and on the other hand, asa pardon

299’

after the gift did -+ not reftore the eftate, 1 seors
all accefs to mercy was fhut up. In confe- “25 o
quence of which, for ages, this land was cap. 4.

torn In pieces by a nobility on the one
hand greedy, and on the other hand driven
to defpair; and a race of princes, many of
whom, in order to protect themfelves, play-
td the mutual furies of both againft each

other. ,
The late Britifh ftatutes are bringing the
laws of Scotland and England nearer to-
gether, both on the contingencies of for-
fiture and efcheat, By the vefting alls of
1715 and 1745, the forfeited eftates are
vefted without any office of inquifition, and
without declarator. The clan act made
the fuperiority to be vefted in the loyal
vaffal, without declarator of forfeiture, and
the property to be vefted in the loyal fupe-
rior without declarator of efcheat; and by
the
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the late vefting a&, the eftate of ‘the for
feiting vaflal was underftood to be vefted
directly in the crown, though holding of
a fubject fuperior.

The manner of making the transfer good
upon attachment for debt, was originally -
the fame both m England and Scotland, |
The attachment was made good by a peti-
tion to the king or the king’s judges, who
upon that iffued an order to the theriff to -
deliver poﬁ'eﬂion. ;

But in the form of delivering this pof- |
feflion, a difference arofe between the Eng- .
lifh and the Scotch law: in England the ;
fheniff delivered conftantly the feifin, wne-l
ther the land was held of the king or of !
the lord: as the lord’s conneétion with his
vaffal came early in England to be but
flight, he interefted himfelf but little in the;
attachment; and the ftatute Quia emplors;
too, taking effe¢t there almoft as foon as(
the attachment of land, it appeared nof
hard{h1p upon the lord, to have that ten~;
ant put in by the fheriff, who could have
been forced upen him by the voluntary
conveyance of the debtor; but in Scotland,

_wherc the connection between lord and tei

ant remamed {hict, the lord thought he
lmd;
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liad a nght to intereft himfelf in the at-
tachment ; and as the ftatute Quia emprores

went into difufe, the lord often refifed to

accept for tenant as attacher, him, whom

he could have refufed as voluntary difponce.

In confequence of this, the infeoffment of

the (herif, except in lands holden of the

king, would have been to no purpofe; fee-

ing the debtor would ftill have continued
immediate tenant, and he and thofe in his

right remained fubjet to the incidents due

tothe lord, In order to avoid thofe inci-

dents then, it became neceffary in Scotland

for the attacher to receive feifin from the

lord, if the land was held of him; and
weordingly in the law * of AICXaIldel,‘Alexm.
tough it is the fheriff who fells, and in der 24.
the ftatute of 4 1469, hough it is the + An.

| herif who comprifes, yet it is the lord, ::}6936
when the lands are held of him, who in-
feoffs. In the laft of thefe ftatutes, a pri-
rilege granted to the debtor is clogged with
this burden: < he payand the expences
“ made on the over-lord, for charter, feifin,

“and infeoffment.”

From that day to this, in Scotland the
form in which the law transfers land from
the debtor to the creditor, remains the fame,

R for
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for theugh a variety of means have been
ufed to force the lord to infeoff, orin fome
cafes to render his infeoffment unneceffary;
and though fince the late ftatute of the 20th
of the prefent king,he can refufe no perfon
attacher who is within the meaning of the
ftatute, yet even independent in fact as the
creditor is of the lord, he muft ftill in point
of form apply to him, and from him feck
pofieffion. The grant is made by the lord,
the {eifin is delivered by him, and his power

alone, not the operation of law appears in

'the form of the transference.

Again, with refpect to the attachment
of land for the debt of the anceftor, the
novelty of the attempt to reach land for
fuch debt, could not fail to be attended
with embarraflments, and variations in
the form of doing it. It has been feen,

# itk of % that this attachment firft took place

Aliena-
uon.,
fect. 2.

among trading people, by the ftatute mer-
chant in England, of Edward I. which de-
clared, * that if the debtor died, the mer-
» chant {hould have pofleflion of the lands,”
and by a fimilar fratute along with the laws
of the burrows in Scotland. Now it is pro-
bable, that at firft, upon the frict words
of tiie flatute of Edward I the land was
' o directly

Y
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directly attached without taking any notice
at all of the heir, although the method
came afterwards to be changed, and the
# heir was fued for the affets defcended to * Bacon:
bim. Itis certain in Scotland, that at firft, sov ter.
the creditor attached the lands of the de- ton{Bez)
ceafed debtor directly, without any previ-
ous conftitution of the debt againft the
heir, or any charge to enter heir. This
appears from fome ancient deeds, in which
the bailiff - either gave to the creditor in 4 Infirum.
a burrow, the brief of diftrefs, directly br},{om de
againft the inheritance of the debtor, 6r Forret
only f called the heir upon his jus retragius, Trve’
to affert his preference and to redecm the Uff;‘iif
lands if he pleafed. But this method came o, 16,
afterwards to be changed, as it had been™-77-
changed in England, and a decree of con-
fitotion was previoufly ufed a‘gainﬁ: thc
heir.

The fingular effeét of the heir’s renunci-
ation in Scotland, was remedied, as has
been feen || by the introduction of the ad- | Hit. of
judication coguitionis caufa. The fingula- :;’ cna-
rity of the remedy was attended, as all no- 2. z.
velties muft be, with variations in the form
of making it good. According to Sir
Thomas Hope, § the fuperior was origi- § Hape

R 2 nally minor

pra atlicks.
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nally made the defender in this adjudica-
_tion, the heir being called only for his in-
tereft, and decreet was given againft the fupe-
»gaim's rior folely.* This was natural at a time,
nﬂn’:: when the lord’s intereft wasextremely firong
*. 1. in the fief; but at prefent the procefs is di-
‘ rected againft the heir alone, without even
calling the fuperior; and by the decree the
land is adjudged from the heir directly to
belong to the creditor. This is equally
natural, at a time when the intereft of the
vaffal in the fief is become ftronger than
that of the lord. Again, originally, the
decree againft the fuperior was only pe:-
fonal, ordering him to infeoff the creditor
in the land for payment of his debt, but
gave no real lien diretly on the land: arnd
perhaps the judgesat firft thought, they had
made ftretch enough, in giving this perfonal
decree; but now, from the ripening of the
diligence, and the favour of creditors, di-
rect accefs is given to the land, and a real

lien created on it by the adjudication.

SECT



Conveyances.

SECT. I

HE forms of taking an eftate by

fucceffion, proceeded originally up-

on the fame plan of connection between fu-

perior and vaffal, on which the other forms
of conveyances proceeded.

In the ancient conftitution of a feudal
grant, the lord gave the fief to the vaffal,
under the exprefs condition, that certain
fervices thould be performed or duties paid
to himfelf ; and under an implied condi-
tion, that when the vaffal failed in his part
of the obligation, the fief (hould return to
“the Iord. In confequence of this, when
the grantee died, the property of the land
returned to the lord. Afterwards, when
the rights of the vaffals gained fo much up-
on thofe of the lords, that fiefs defcended
miverfally to heirs; yet fill the old form
founded on the old right, fo far remained,
that on the death of a vaflal his fief return-
el into the hands of the lord; but then
the lord on his part, was underftood to be

R 3 fubject
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nally made the defender in this adjudica-

.tion, the heir being called only for his in-

tereft, and decreet was given againft the fupe-
rior folely.* This was natural at a time,
when the lord’s intereft wasextremely firong
in the fief; but at prefent the procefsis di-
rected againft the heir alone, without even
calling the fuperior; and by the decree the
land is adjudged from the heir directly to
belong to the creditor. This is equally
natural, at a time when the intereft of the
vaffal in the fief is become ftronger than
that of the lord. Again, originally, the
decree againft the fuperior was only pes-
fonal, ordering him to infeoff the creditor
in the land for payment of his debt, but
gave no real lien directly on the land: and
perhapsthe judgesat firft thought, they had
made ftretch enough, in giving this perfonal
decree; but now, from the ripening of the
diligence, and the favour of creditors, di-
rect accefs is given to the land, and a real
lien created on it by the adjudication.

SECT
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HE forms of taking an eftate by Making

fucceffion, proceeded originally up-
onthe fame plan of connection between fu-
perior and vaffal, on which the other forms
of conveyances proceeded.

In the ancient conftitution of a feudal
grant, the lord gave the fief to the vaffal,
under the exprefs condition, that certain
fervices thould be performed or duties paid
to himfelf; and under an implied condi-
tion, that when the vaffal failed in his part
of the obligation, the fief thould return to
the lord. In confequence of this, when
the grantee died, the property of the land
returned to the lord. Afterwards, when
the rights of the vaffals gained fo much up-
on thofe of the lords, that fiefs defcended
univerfally to heirs; yet ftill the old form
founded on the old right, fo far remained,
that on the death of a vaflal his fief return-
¢d into the hands of the lord; but then
the Jord on his part, was underftood to be

R 3 fubject
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fubject to an obligation which he could not
defeat, of renewing the grant, in the per-
fon of the vaffal’s heir.

In the old laws therefore both of Eng-
land and Scotland, the vaffal, in order to
make title to the fief of his anceftor, was
obliged to apply to the lord, and to get a
renewal of the inveftiture from him: and
indeed this notion of a right of reverfion -
in the fuperior, went at one period fo far |
in both kingdoms, that the heir not being -
{uppofed to take through the anceftor, but
directly from the fuperior, was not fub- :
jected to the debts of his anceftor; andin |

» zaim's Scotland, at a much later period ¥, the re- -

hilt notes hunciation of the apparent heir would have
fent back the property of the fief to the fu-
perior, and difappointed the creditors alto- :
gether.,

" +wit.of In England, by the time 4 of HenryIL

tenres the rigorous dependance of the vaffal, upon

and 3. the lord had {o far ceafed, that the vaffal,
provided he payed the fimplex fafina, or
relief, could take up the fief without apply-
ing to the lord.

But even, then, the king continued in
pofieflion of his old right; upon the death
of the vaffal he tools pefleffion of the landd

an
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and the heir could not enter into poffef-
fion, till he fued out a liver Y by means of
a fervice upon the brieve or writ diem
cloufit extremum; the right of the king in
the ftatute de prerogativa regis is defcribed,
poft mortem, Se. capiends omnes exitus, earun-
dem terrarum et tenementorum, donec falte
Juerit inquafitio 5 ficut moris eft, et ceperit ho-
magium heredis.  And the writ of diem
tlawfit extremum, whereby this writ-was put
in execution, run thus, cape in manum nof-
iram, omnes terras et tenementa, &c. donec
oiid inde praceperimus, et per fﬂcraﬂzezztzmt
proborum bominum diligenter inguiras, &e.

In Scotland, as the dependance of the
raffals on the lords remained ftrong; not
only the king, but the lords retained their
ancient right. As foon as a vaffal died, his
lands became open to the fuperior, or as
the law terms it, fell in non-entry; to him
the heir of the vaffal was obliged to come,
and from him fought entry: If he was a
fubjett fuperior, as every fuch fuperior is
fuppofed to know all his vaffals, he genc-
rlly granted a writing, ¢alled from' the
narrative of it, a precept of clare confiat.
This writing declared it was known to him,
that ‘the claimant was next heir to the vaf-

R 4 fal
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{al laft deceafed, &c. and therefore ordered
the bailiff to deliver him pofieflion of his
predeceffor’s land : but if the king was fu.
perior, as from the multiplicity of his vaf-
{als and the cares of Government, it was
impoflible he could be acquainted with all
his vaffals, he referred the queftion of the
right of the claimant, to the cognizance of ;
an inqueft, by a brief or writ out of the .
chancery, which is the king’s great charter -
room, and antiently was ambulatory with -
him. Upon the report of this inqueft in
favour of the claimant, returned into chan
cery, a precept was iffued from it by the |
king’s officers, who did now, by their of-:
fice, what the king more antiently didin’
his own perfon: this precept ordered feifin
to be given to the claimant, was directed-
to the theriff, who is the king’s bailiff, and’
was by him executed.

The fame ceremonies in the tranfmiffion
of common eftates, and fimilar ceremonies
in the tranfmiflion of burgage eftates, re-
main in Scotland, in favour both of the
king and of the lord, to this day. And
founded on thefe ceremonies, which fup-

rpofe a right of property in the fuperion

but fubjeét to an obligation of renewal in
' the
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the perfon of the heir, which cannot be
defeated ; it is fhll the law of Scotland,
that the renunciation of an heir before he
is entered, though a renunciation is not a
proper mean of conveyance, yct is {uffici-
ent, where the intereft of creditors does
not oppofe it, to veft the property of the
eftate compleatly in the fuperior, or rather
to difburden that eftate, which was before
deemed to be in him, of the incumbrance
which affeéted it in favour of the heir.

In England, ‘the fame form of an heir'’s
taking a military, or foccage eftate, in ca-
pite, rather from the fuperior, than through
his anceftor, remained, with only fuch dif-
ferences, as the different offices and officers
of the two kingdoms created, as long as
the court of wards and liveries remained;
for the king *, as has been feen, took pof- * Staundr,
feflion upon an office found, and the heir P&
was obliged to fue out a livery, before he
could recover it. N

Such is the progrefs of the feudal forms
of conveyance by deed of party, to take ef-
fect now, or to take effect after death, by
atachment of law, and by making title in
defcent. In all of them, the connection
hetween the feudal rights and the feudal

forms,



A Hiflory of
forms, and a regard to the intereft of the
fuperior, even when the fief is continuing
to pafs from him, may be traced.

In the end, however, when a very ex-
tenfive degree of commerce, caufes a conti-
nual flutuation of land-property; and
that flu¢tuation arifes much more from
onerous, than gratuitous caufes; the con-
nection between the grantor and grantee,
and between this latter and the granter’s -
fuperior, comes to be but flight: the dif
patch of bufinefs at the fame time fo ne-

‘ceffary in extenfive dealings, cannot admit

the flow forms of a grant from one perfon,
and of an after application to another.
Thefe feudal forms therefore give way to
other forms, more accommodated to the
natural ftate of mankind.

Property comes then to be transferred,
when by deed of party, in no other cere-
mony of words, than is fufficient to {how
the intention of the granter, generally in-
deed for the fake of evidence exprefled in
writing, attended with poffeffion, and fome-
times even without it.

" Thus in England, although originally
conveyances by deed of party were execut-

cd by alls of feoffment; which, as wil
ap-
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appear froma compaufon of * Madox and ¢ Mad.

Craig, anfwer in their nature and progrels ge
to our charter and feifin; or by fines, P

rm. an-
¢, diflt
2§ A4

alibi,

which were orlgmally an acknowledgement Craig,

of fuch feoffment in a court of lecmd,d:’,
yet earlier than the time of Lyttleton, it
had come into fathion, to tranfmit Jand by
attornment, if there was a tenant, and by
leafe and releafe, if there was none; in the
firft of which cafes, the form of getting the
confent cf the tenant of the ground to the
transfer, fupplied the place of that livery,
which could not be given; and in the
other cafe, the grantor gave to the grantee,
an imaginary leafe, in order to put him
into poffeff on, and the next minate re-’
leafed; or in the language of the law of
Scotland, renounced all right or intereft he
had in the land.

In attornment fomething was done to
fupply the want of livery, and in leafe and
releafe the entry gave livery; but a ftatute

eg- 2.

of 4 Hemy VIIL by making pXOV1ﬁ0n51—An 27

concerning a form of conveyance, which
before had been in ufe, enabled people to"
difpenfe with thefe two fhadows of a form,
and with the circuit of a feoffment alto-
gether, . The form of conveyance by bar-

gain

p 16.
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gain and fale, made fecure by writing and
enrolment, by virtue of this ftatute, cor-
refponds to our difpofition, without in-
feoffment in Scotland: This lalt with us
does not transfer; it is only a ftep to the
transfer ; but in England, on a bargain
and fale, all notion of a fuperior or deli-
very is loft, the moment the deed is inrol-
led, the eftate, to almoft all effe(ts what-
ever, is vefted ab initio; nor can there be
any dijpute between competitor purchafers,
except what arifes from the dates of their
refpective inrolments. And fo much did
the Englith in this form of conveyance dif-
penfe thh the ftriétnefs of forms, that till
the ftatute directing the inrolment, lands
might have been conveyed by even a parole
bargain and fale; and even after this fta-
tute, as the eafieft forms of conveyance
take place always in  boroughs before
other places, it ftill remained allowable,
$An.zg till a ftatute T of Charles IL by bargain
;pz and fale, to convey lands, by word of
\Boccecn{ N mouth, in cities and boroughs. .
gine  InScotland we are fo far approaching to
ok (©) a moderation in the rigour of our forms of
we.  conveyance, that though onginally no one

could grant to another what was granted
' to
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to himfelf, till he was feifed in it, yet at
prefent a man can affign over, his author’s
perfonal obligation to difpone in the difpo-
fition, before he is himfelf infeoffed; and
for a long time, a perfonal difpofition with-
out infeoffment, was preferable to a po-
fterior difpofition, though attended with it.
Upon the fame plan of facility of con-
veyance, inftead of the circuit of a difpo-
fition de prefents, and feifin upon it, a
man may at prefent, in England, devife a
land eftate by a mere teftament, with the
fame eafe, with which he may devife the
moft inconfiderable fum.
In the fame manner, in the attachment
by law at prefent in England, the judg-
ment of law only appears. The feudal
forms, except in the tranfmiffion by cfcheat,

charges its mafter with as few cerenonies,
as land originally allodial could have done.
On forfeiture 1t is vefted as often in the
publick as in the king, and on attachment
for debt, the creditor s obliged to apply to
nene but the judge.

The trantiniflion of {uccellion b 7ntsflato,
has had the fame fate; the heir, inftead of
pplication to the fuperior, rather conti-

nues

are not even to be traced in it, The land

253
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nues that right which his predeceffor had,
than acquires a renewal of his predeceflor’s

- right, and now takes the eftate in the fame

way, that in the Roman law a Roman
would have done: That is, he takes it by
any ouvert at, fhowing his intention to
do fo. »

The form of taking an anceftor’s eftate
through the fuperior, was the laft feudal
form of conveyance, that was kept up with
ancient exactnefs, in the law of England;
but the fame ftatute, which by abolifhing
the tenures by knight's fervice, abolifhed
{o great a number of the private rights of-
the feudal fyftem, put an end to the almoft
only remaining feudal form of conveyanct.
in it. And thus thofe rights, and thofe
forms, which arifing from the peculiar
circumftances of a rude people, abforbed
in themfelves all other rights, and all
other forms; which for fo many centuries
in Europe, were a continual bond of
union, and yet a continual fource of
.wars; which by one general tenor, fubjec-
ted to the fame rules, princes and fubjetts,
kingdoms and private eftates; that fyftem,
which by the fimplicity and orderlinefs of
its principles, fo long flourithed, and &
e 7 yé
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yet fo much revered; fell not at once, but
by flow degrees: Every age impaired fome
part of the fabrick, till in the end, un-
natural, though well compacted and de-
pendant as it was, it gave up moft of its
particular rights to the natural equality
and police of fociety, and fubmitted its
peculiar forms to the difpatch and eafé re-
quired in the extended, varying, and intri-
cate dealings of mankind. At what period
we fhall arrive at the fame. ftate in Scot-
land, is uncertain; but it is certain we
have been for fome time faft approaching
foit; and as almoft every nation in Eu-
rope, has run, or is running the fame
courfe, it is not probable that we {hall be
the only exception to that chain of caufes
and effects which is always the fame.

One difference, a confiderable and a cu-
rious one, may be obferved in the different
channels, which the declenfion of the feu-
dal law has taken in England and in Scot-
land. In the firft of thefe countries, the
tranfmiflion of land- -propesty through the
feudal forms, had -gone into difufe, when
yet many of the moﬁ rigorous feudal
tights remained in the dependency, of te-
nures by knight's fervice: In Scotland, on

' the
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the contrary, the dependency of this lat
tenure has been abolithed, though yet the
old forms of tranfmiffion univerfally re-
main over the country. :

In England, the great commerce, and
frequent fluttuation of land-property arif-
ing from it, made the embarraffment of
the feudal forms of tran{miffion too incon-
venient to be born with; while, on the
other hand, the power of the king, and of
the great familics, fupported the military
tenures, with the folid interefts to them-
felves arifing from them. In Scotland
again, as the power of the nobility 1s vifi-
bly decayed, they have not been able to
fupport the dependency of a holding, which
has been efteemed fo detrimental to the reft
of their fellow-{ubjects ; while, on the other
hand, we have not yet arrived at fo extend-
ed a commerce, and confequently, frequent
fluttuation of land-property, as to make
the embarraffment of the feudal forms of
tranfmiflion, be very fenfibly felt.

When from a greater extent of com-
merce, thefe embarraffments come to be
more fenfible, we fhall probably come to
fell lands by bargain and fale, or for form's
fake, by fomething like leafe and releafe.

We
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We fhall devife lands by teftament, not by
a difpofition de prefenti. Our adjudica-
tions will be compleated without acknow-
ledgement of the fuperior. The heir will
take his anceftor’s eftate by entry, not by
fervice and charter. And as there is alrea-
dy an union of kingdoms and of interefts,
there will probably be in thefe refpects, in
future generations, an union of forms and
of laws.

SECT. 1IV.

257

ORMS of conveyances are only to Recards,

be regarded, in proportion. as they
give fecurity to purchafers and creditors:
Hitherto they have been traced, as recur=
nng to, or deviating from feudal princi-
ples; but in this fetion it is to be enquir-
ed, how far the forms of conveyances in
Great Britain, have a more intrinfick and
and independent value, as conferring fecu-
tity upon purchafers or creditors. Perhaps
the digreflion will be pardoned, in confi-
deration of its importance.

It is not a little to be wondered at, that
amation {o wife and provident as the Eng-
lith, fhould at all times have been fo defi-

S -~ elent
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cient in the ufe of regifters, by which alone
purchafers or creditors can know with cer.

“tainty, the eftate of the perfon from whom

* An. 27,
cai). 6.

4 An, 29,
Ch. 2.

<ap. 3.

ing entered into by a debtor, the fecurity

they buy, or to whom they lend.

In the ancient voluntary conveyances by
feoffment and livery, and the after one by
leafe and releafe, and the fhill more modern
one by bargain and fale, there was no ne-
eeflity to record the tranfmiffion: Nay, fo
earelefs were the anceftors of the Englifh,
that thefe conveyances would have been
good, though not reduced into writing,
and only.executed by parole.

This negligence was bad enough, in all
thefe modes of tranfmiffion; but in that
of bargain and fale, by which the eftate
was vefted without livery of the land, it
was intolerable: and therefore, by a * fta-
tute in the reign of Henry VIIL all bar-
gains and fales were ordered to be inrolled,
within fix months from their date; and by
a future - ftatute, all conveyances of land
for more than three years, were ordered to
be executed in writing.

In the fecurities for debt, the law of that
eountry feems to have been more provi-
dent; for on a recognizance or ftatute be-

was
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was inrolled ; and upon execution by ele-
git, the ¥ theriff was obliged to return his 1 Bacon,
wit of clegit into the court from which it 1or ¥
proceeded.

Notwithftanding thefe precautions, pur-
chafers and creditors remained however up-
on an extreme uncertain footing; for ftill
many kinds of voluntary conveyances were
not under a mneceflity of being recorded :
and therefore, through thefe a man might
convey over the fame eftate to feveral
different people: or, as there y ”fés no re-
cord of wills, he might grapt fecurity on
that eftate from Wthh he had been difin-
herited.

To remedy thefe things, a praétice
which had been originally inflituted for
other purpoles, was turned into an inftru-
ment of conveyance §. Fines were origi- ; ya,
nally no more than a friendly compofition form:angh
. differt.
and detérmination of real dlffexences Ie- pig 13,
corded in the fuperior’s court, and they & fa—
were the more cafily admitted, becaufe the vol. 2.
pares of the court, who were the judges of P'& 5%
it, were through them, the fooner difmiffed e
from their attendance on the court, and
the fuperior received a fine upon the com-
pofitton made. But as fines were very

S 2 much
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‘ much favoured in the law, people took
advantage of them, and by feigned ac-
knowledgements of a feoffment, recorded
originally in the lord’s court, and after-
wards removed into, and limited to the
king's court, turned thefe fines into a very
fecure form of conveyance; for the effeét
of them was to conclude not only the right
of thofe who were parties to them and
their heirs, but to conclude alfo all others, as

| An. 18. the ftatute of fines of the 18th of | Edward

s3I declares, if they make not their claim

fines.  within a year and day.

Although thefe fines ftanding thus at
common law, or at common law explained
and afcertained by ftatute, were a remedy
to much of the uncertainty to which pur-
chafers were formerly expofed ; yet another

; An. 13 flatute ¥, authorizing eftates tail, having
wp.1. declared, that any fine levied of them,
fhould be null and void; no fine could ex-
tmngh the rights of heirs of entail: and
thest httlements in tail being private, and
not recorded, the pmchafex or creditor
. was ftill infecure as againft them.
+ An. 4. To remedy this+, a ftatute of Henry
L7 VIL and another of § Henry VIIL ex-
1‘ An. .3:.: ' Pl&iﬂ-
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plainidg it, enaéted, that fines for the fu-
ture, fhould bar the iflue of tenant in tail.

At the fame time, as it would have been -

very partial to have introduced all thefe
things in favour of purchafers, unlefs fome
additional care had likewife been taken of
thofe who had rights in fuch eftates, the
neceflity of proclamations, was therefore
by thefe laft ftatutes eftablithed, and the
right of claim, in thofe having intereft in
the eftate, was extended from one year to
five. :

The ftatutes of Henry VIL and Henry

VIII. remedied by fuch means, part of the
infecurity of purchafers; but they did not-
remedy it entirely; for though thofe fta-

tutes barred the iffue of tenant in tail, they
barred not thofe who had the remainder or
reverfion in fee.

Thefe laft then were ftill to be barred
by a common recovery, a form of convey-
ance, which had formerly been fometimes
ufed to defeat entails, but which after” the
time of Henry VIIL. was ufed continually,
whenever it was neceflary to extinguith
thefe remainders and reverfions in fee, and

by that means became, like a fine, one of'

the common affurances of the kingdom.
S 3 This
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This recovery was made good by a feigned
fuit and judgment recorded, in which the
eftate was evicted from the tenant in tail,

- and relief given to him upon the lands of

an lmaginary warrantee who was worth
nothing. As the relief was fuppofed when
got, to go in the fame courfe of defcent
in which the lands recovered would have
gone, this was deemed a recompence both
to thofe in remainder and reverfion, and
imaginary as it was, they were not permlt~
ted to 1mpeach it.

Extended 1n their effets, as thofe fines
and recoveries are become, though they
confer additional fecurity upon purchafers,
yet they confer none upon creditors; and
even to purchafers there fiill remain two
dangers, which no forefight can be fecure
againft: for as there is no regifter either
for rents or mortgages, the purchafer can-
not be certain of the rents to which the
land is {ubjected, and fill lefs of the mort-
gages affeting it, of which the martgagee
may not even be in pofleffion.

In Scotland it was a confiderable time
before the alienations of land-property
were frequent, and at the time they be-

came fo, we had before our eyes all the
mif.
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mifchiefs arifing from the want of regifters
in the Englith forms of conveyances: and
therefore the eftablifhment of our regifters,
inftead of being the preduce of partial re-
medies to partial evils, feems to have been
the refult of an univerfal, and wife, and
provident plan.

Thus by an aét of * James VI. extended « an,
by two of 4 Charles II. feifins upon vo-‘f’l;7l 6.
luntary conveyances were ordained to be+ 4n.
regiftred in certain regifters.  In involu- 6p693
tary conveyances again, the privy council § An.
ordered all comprifings to be regiftred; aCap "
fhort record on the allowance of comprif-1 } Books

PH\,)’-
ings, came by practice in the place of that council,
regiftration; and this practice, was by a :)'i’ 1.
ftatute § of Charles II. approved of. In 1636,
tranfmiffions from the dead to the hvmg, M‘“‘h’&
by the conftitution of the chancery, the 1661
retour or verdiét of the jury on the fervice “% 3"
was obliged to be recorded; or though
there had been no fuch neceflity, the necef-
fity of regiftering, the feifin would have
been fufficient. The fame ftatutes which
ordered the regiftration of feifins, made
more effectual, than it had been, the regif~
tration of reverfions. Real burdens being
made good in the feudal form, fell under

S 4 the
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1581,
cap. 119,

An, 1600,

cp. 13.

An.1597.

cap. 278,

Hiflory of -
the neceflity of the fame regiftration of fei--
fins. By an at in the reign of || James
VIL not only the irritant and refolutive
claufes of entails, were ordered to be re-
peated in the infiruments of feifin, but a
particular record was directed for that fpe-
cies of fettlement. Statutes were made in
the reign of * James VI to eftablifh, and
to perfect the regiftration of inhibitions,’
and interdictions, againft thofe who were

‘prohibited to convey by the law. Many

allts of federunt, and other ftatutes, pro-
ceeded upon the fame plan with thofe al-
ready mentioned. And to crown all, bya
procefs of redution, and improbation, and
certification following upon it, which cuts
off every thing, even rents and mortgages,
purchafers are more effeCtually cleared of
incumbrances in Scotland, than by a fine
and recovery, they are cleared of them'in
England.

In thort, by the number and regularity
of our regifters, not only purchafers of,
but creditors upon land eftates, if they are
tolerably inquifitive, are as fecure of the
condition of their fubject, in the law of
Scotland, as they are in the law of any na-

tion upon earth.
of
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Of late years it appears, that the Eng-
lith are becoming fenfible of their deficien-
¢ in the want of 1egif’cers, and are at-
tempting to remedy it.

Thus by an at of 4 queen Ann, a re-+ An.z.
giftry is ordained to be kept, of all deeds and Avcap.g.
conveyances executed, which affet lands in
the weft riding of York-fhire. Another fta-
tute of the fame } queen, eftablifhed a ﬁ-;tAn 6.
milar regifter in the eaft riding of York- A cap. 3'5'
fhire. A third § does the fame in theSAn 7e
wunty of Middlefex. And a ftatute of 2

cap 20
the || prefent king extends it to the northﬂ An 3.
riding of York-fhire. G. 2

In moft of the regulations aﬁ'e&mg
hnd-property, the law of Scotland is ap-
proaching to the law of England. But in
the eftablifhment and completion of regif~
ters, it is probable, the law of England
will rather approach to, and imitate that
of Scotland.

CHAP
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CHAP VI
Hiftory of Jurifdi®ions, and of the

Forms of Procedure in Courts,

_ E AM far from attempting in this chap-

| ter, to give a compleat hiftory of the
courts, and far lefs of the procedure in the
courts of Great Britain, I pretend to trace
thofe courts, and that procedure, fo far on-
ly, as they are conneted with the progrefs,
and declenfion of the feudal fyftem of our
land-property.

SECT. L

HE natural progrefs of )uufdlc”tlon
feems to be this:

In the rudiments of fociety, people unite
more from the accident of living in the
fame family, than from any notion of ad-
vantage or order: they are all children, of
wives, or fervants of one head ; the former
were under his fubjeCtion from their age
the others from their condition, and that

power which in his vouth he was able tg
hol
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hold through force, he retains in the de-
dine of his life, from authority.
The firft tribunals, 'in the order of
things, then, were the domeftick.
When many fuch families are refiding
together, it cannot be long, till one head

of a family, from his fuperior wifdom or

force, becomes mafter of the reft; but his
fuperiority muft be fupported by the fame
altivity which gained it; and therefore, in
this tranfition from domeftick to political
fovernment, the chieftain himfelf, will be
wt only be general in war, but judge in
peace.

It feems an invariable law in the politi-
al world, that fociety fhall not remain
bng in the fame ftate. The finall prince-
lom we are fpeaking of, if the fociety fub-
ifts for ‘any time, either extends itfelf by
onqueft, or is changed into a republick ;
one of which cafes muft happen, whenever
the inhabitants encreafe greatly in numbers:
ineither cafe, thefe numbers of inhabitants
make it impoffible for the fupreme magif-
tate to take cognizance of every caufe;
ind the complexnefs of their actions pro-
ticing an equal complexnefs in the regu-
ktions of their actions, puts it out of his

power
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power to take cognizance of almoft any.
The chicf magiftrate muft be too much
employed in military, and political, to
have either time, or knowledge, for jurif
prudential functions. Jurifdition is there-

fore intrufted to fubordinate magiftrates,” {
who may make jurifdiction more immedi- #

ately their concern.

At the fame time, law 1s not yet, duriilg
this period, become {o extenfive an art, a
to give entire occupation to thofe fubordi-
nate magifirates, and therefore, for a long
time, they perform the functions of priefts,

of foldiers, or of {enators, together with

thofe of judges. Wlho the particular per- g
fons fhall be, who are intrufted with thefe 3
magiftracies, varicswith the imaginations l
and circumftances of different nations. By
the Jews, among whom the fubordination
of internal policy was profound, jurifdic-
tion was given to age. By the Romans,
haughty and vam, to fplendor of race.
The ancient Germans, fierce and free,
{corning human, would yield to none but
the divine authority; and, as Tacitus re-
Jates, made the minifters of God, the
avengers of injuflice. ‘

But




Furifdictions.
But when the ftate of fociety comes

nearer its perfection, the greater numbers,

of men, and their ftill greater numbers of
rights, the folly of fome, the injuftice of
others, and the continual intercourfe of all,
make the fcience and art of law fo exten-
ive, that it can allow no conjunét occupa-
ton to thofe who are intrufted with the
are of it; lawyers then are formed into
bodies by themfelves, and from thefe bo-
dies the judges are taken. :

This progrefs is confirmed by the hifto-
ties of all nations, particularly by that of
our anceftors, Tacitus relates, that among
the ancient Germans, men had power qt
lfe and death in their own families,—"
The princes who gave a-beginning to the
fudal f{yftem In Great Britain, were at
once generals and judges——When the
onquefts were fettled, their officers fhared
vith them in a regular jurifdiction.—And
in the end the power of judging taken
from thofe who formerly enjoyed it, is at
prefent intrufted entirely to judges.

The gradation from the third to the laft
fiep of this progrefs, conftitutes the hiftory
of feudal jurifdiftions in Great Britain,
d muft therefore be traced by itflf,

I
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Juildigi- It is obfervable, of all the conquefts made |

ons i

England. DY all the feudal nations, that to the pof-
feffion of lands there was always attached
a power of judging the people who lived
on them. Many particalar reafons contri~
buted to this, but a general one 1s obvious,

. Thofe old nations had not arrived at that
regularity of police, which makes the arm
of the governor, and the voice of the law
attended to, through the furtheft bounds
of the ftate: fierce as well as independent,
they would fubmit to that authority alone,
which could immediately obferve, feiz,
and punifh, and that jurifdiction, which
in the hands of kings or of judges would

have been vain, was therefore given to the

proprietors of lands over their own terri-
tories.

Upon this fyftem, the lords of charter
= 1. Bd. land, whether * ecclefiaftical or civil, among
Confell. | . .

N 5. ‘the Saxons, were invefted with a power of
judging their own people in their own
4 Spel,  COULTS, which from the great hall of the
Gl manor in which they were held, were cal
voce Hal-
mot, led 4 Halmotes.
In the fame manner, the people on the
kiny’s land were fubje¢t to the king’s judge;
1Chpr.and the allodial people, or the Liberi,
‘ I being
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being attached to no lord, in a feignioral
capacity, were fubject likewife to the king’s
judge, The name of this judge, in each
county, was the Reve or Sheriff, who had , L Ed,
feveral judges under him, according * to Confeﬂ'
the feveral divifions of the county; and the SPZ,"
name of his court was the Revemote, when Gloff. vo-
he fat as judge of the county, and the d,e?uus"'
+ Burghmote, when he fat as judge of a1, ¢,
borough. g "

Thefe courts of the king, and of the
lords, had their feparate limits; nor could
the former 1 intermeddle in the firft in-1 L. k.
ftance, with the caufes, or the people be- C°“f;‘r
longing to the latter. : L. Eadg
The only exceptions to this mdepen—lfj Canut,
dence of the lords, were the following : N° 16.
When the lord refufed juftice altogether,
or when he was {o poor as not to have a
court of his own, recourfe was had to the
king’s court ; although in this laft cafe,
lays the § law, Safvo poffea jure baronum il- ¢ 1, gy
ki, Again, when one lord pretended to Lonnfdf
give judgment in the cafe of a perfon fub-
]e& to another lord, in ‘order to prevent
the jurifdictions from clafhing, they were
both qbliged to remove to the Revemot,
which being the king's court, was deemed
to
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to be fuperior in dignity to both; and for
the fame reafon, when a difpute arofe be-
tween two thanes, they were obliged, as
brt. appears from a * Norman law, reciting a
© ™" faw of Edward the Confeflor, to apply to
the king’s great council, in which he fat
himfelf in perfon.
It is no objection to this feparation of
- jurifdictions, that the bifhop, who, asa
lord of charter land, had a court of his ‘
own, is yet defcribed in many of the Saxon |
laws, as fitting together with the fheriffin |
the king’s court. For he fat not there in |
his own right of jurifdiCtion, but as called ]
10 be an affiftant and advifer to the fheriff
who in thofe times could not be fo learned
in matters of judgment as the other, What
proves this beyond contradiction, is, that
+ Doome. the bifhop had no +f fhare in the fines of
day.  the court; and the right to the fines of the
§:§‘_*“" court, was at that time, in all nations of
Gloff.  feudal origin i, the fure teft, of having, o
X,’,f,is not having a proper jurifdiction.
LEprit  From the court either of the lord, or of
ces Loix, .
1b. 3.  the theriff, among the Saxons, there lay an
cap- 20 appeal to the king, who fat in his great
council, and took cognizance of it, Bl;f
thel

|

!
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thefe * appeals were rare, in fingular cafes, o Badg
and difcountenanced. . L Cantts
Upon the Norman conqueft; all the f al- i"a:fgr
lodial were converted into feudal lands, by Bt
which means the earls acquired the fame
power over the freemen become now their
vaflals, as had formerly belonged to the
king; or rather retaining their former
titles, they became in reality lords, and as
fuch, had juwifdiction in their own lands:
The neceflary confequence of the interpo-
fition of the earls between the king and the
frcemen, was, to throw the power of the
king over thefe laft, one ftep furthei back:
But to prevent the king’s power from be=
ing by this means entirely excluded the
provinces, the fheriff court was ftill retain-
ed, and not only upheld in its ancient
powers, but new powers wer¢ added to it.’
It was made | co-crdinate with the lords 4 prd:
courts in moft cafes: it was made fuperior ! fib, 3.
to them, in many cafes enumerated bY§élva
§ Glanville, and reccived appeals. from - 1=
them: and as the || Norman princes obli< lfL Hen.1s
ged the bithops, the late earls, and the old Nen
lords, all to attendance 1n it, 1t received
additional fplendor.

T Te



874

* Bacon
voce
s tourts{A.)

+ Bacon

voce

court Ba-

ron.

1 Orig.
jurifd:&.
p- 30,

Hiftory of

To give more ftate to his own jurifdic.
tion, and to keep the provincial jurifdict.
ons in awe, * William the Conqueror efta-
blithed a conftant court in the hall of his
own palace, called Aula Regis, for all mat-
ters of right, of crimes, and of finances.
This fingle court executed that bufinefs,
which is at prefent divided among the four
courts of chancery, king’s bench, common
pleas, and exchequer. It confifted of the
chief officers of the king’s palace. The
jufliciarius capitalis, inftead of the king,
prefided in it: and appeals from both the
lords courts, and the kings courts, and
complaints againft all inferior judges, were
greedily received, and encouraged in it.

Yet during the reigns of the firft princes
of the Norman race, almoft all fuits,
even thofe of the higheft confequence, as
appears from the famous § decifion againft
the bithop of Bajeux, brother to the Con-
queror, were determined in thofe inferior
courts, with a power of appeal to the
king's jufliciarius capitalis, in aula regis.

it will be eafily imagined, that the king
could not be very fond of thefe territorial

. jlllifdi&iO'lS of the lords, or even of the

nui’ courts, which were fometimes under
the
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the influence of the lords. And therefore
Henry 1. divided the kingdom into fix
circuits, and fent judges itinerant through
the land. ‘

The ignorance of the judges in inferior
courts, the variety of cuftoms introduced
by fo many independent courts, and the
management of bufinefs by parties and fac-
tions in them, were the pretences for this
alteration ; but the real caufe was, the view
of humbling the power of the great men ini
their counties.

Henry was not contented with this; he
divided part of the bufinefs of the aula re-
gis, or of the court of the jufficiarius caps-
falis, among two new courts, called the
king’s bench, and the common pleas; the
one for criminal, the other for cvil mat=
ters: and thefe drew to them, not only by
appeal, but in the firft inftance, many fuits
which had been anciently decided in the
counties: and Edward I. who compleated
this divifion; in order to give more ftate to
thefe courts, fat fometimes himfelf in the
court of king’s bench.

The fame prince, Edward I. * afcertain- ¢ gy, 1q:
ed the boundaries of another fupreme g;’a X 'Ruh
court, which had been raifed out of the.

T2 anla
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aula regis, the cour't of exchequer. He
% a5 took opportunities to # abridge the powers
. ’5';. of the lords 1n their own courts. . He + 1
gd-"u:- 15-vented a new jurifdiCtion, to wit, that of
~ " the juitices of peace; which being a wheel
within a wheel, tended greatly to diftrad
the power of the lords upon their eftats,
And his {fucceffor took the nomination of
11 the fheriTs into his own hands I, fome of
whom | his predeceffors had bcen fo un-
wary as to make fheiffs in fee, and of
‘others they had allowed the election to.
1.2 remain in the free-holders, 1f they inclined
to clect.

Edward IIL 15 faid to have extended the
jurifdiction of the court of chancery; a fu-
preme court, which had likewife its foun-
dation in the anla rcgis; but which after-
terwards, by applying the remedies of
cquity to finét law, and by granting -
junctions, came to curb the jurifdiction of
the other courts, and to fwallow up the
greateft part of the bufinefs of the com-
mon law. :

Upon the diflolution of the awla regr,
and the formation of the four great courts
out of its ruins, the houfe of peers came
to be the fupreme court of appeal. The

kings

cpoTEEe s
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king's great council, among the Saxons,
had confifted chiefly of the great thanes of
the kingdom: the aule regis, among the
Normans, being made up of the officers
of the palace, had likewife confifted chiefly
of the great lords of the kingdom: and
when the firflt of thefe courts of dernier re-
fort was {funk, and the other divided into
other courts, the great lords of the realm
being aflerabled by themfelves, and though
a part of the parliament, yet retaining their
ancient diftinflion, fell naturally, accord-
ing to the analogy of ancient pratice, to
be confidered as the great court of appeal
to the nation. A
By thefe means the bufinefs of the infe-
rior courts gradually decayed: the king, and
the king’s courts, by ftatutes and devices,
drew that bufinefs to themfelves: the feudal
jurifdiction funk: the official jurifdictions
rofe: and at prefent a landlord cannot hold
plea of debt, or trefpafs, when the debt or
damage amounts to forty fhillings; and a
fheriff is more properly an officer than a
judge, and in his county court cannot.de-
termine in a debt amounting to forty fhil-
lings, unlefs 1n confequence of a commif~
fion, and by a writ of jufticics,
T3 Yet

277
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Yet even when the feudal jurifditions
were in general put an end to in England,
the remains of them appeared, and with
vigour too, in the courts Palatine. The
Palatines had anciently their own courts,
into which the king’s writs could not go,
and they had a power of pardoning all
murders, treafons, &e. with many other
royal powers, and many royal appearances,
in which thefe powers were made good,
But as it had been the bent of the king,
and of his judges, to crufh in genecral the
courts of the lords, {o it continued to be
the continual aim of both, till they fuc-
ceeded, to fubject thefe laft particular ex-
ceptions, as much as poffible, to the gene-
ral law of the land.
The county Palatine of Pembroke fal-
*Coke, ling into the king’s hands*, was taken
iy It away by fatute. Although Hexam + had
;&gog’z by one parliament been acknowledged to
T " be a franchife where the king's writ went
not, and by another had been named a
county Palatine; yet in the reign of queen
Elizabeth its authorlty was fifted, and its
privileges were taken away by parliament
% An.16.And § in the reign of Charles 1. a jurifdic-

Char. 1. 43 - . 1
b 1o tion in the dutchy of Lancafter, ﬁmﬂ?;
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to that of the ftar chamber, was abolifhed
by ftatute——In refpect to the counties
palatine that were allowed to remain, con-
trivances * were fallen upon, in fome cafes, * Coke,
to extend the force of the common law j";"'i'l o
thither~——By a flatute of Henry VIIL 42 Iott.
the county palatine of Chefter, which be-}'3, %
fore was not even linked to the political Hen. 8.
body, was ordered to fend reprefentatives “* '+
to parliament; and this ftatute proceeds
on a complaint of the inhabitants of the
county, that feveral incroachments had
been made, upon * the ancient jurifdic-
« tions, liberties, and privileges of the an-
« cient county palatine,” Under pretence
that juftice was not exactly adminiftred
in the county palatine of Chefter, power
was given to the lord chancellor, by a fta-
tute of I Henry VIIL to appoint jufticest ay, ;.
of the peace, and of gaol delivery, withing““' &
the county of Chefter. And an after fta- b
tute of the 27th § of the fame prince, gave  ,
a general and important blow to all thofe Hen 8.
private jurifdictions. This ftatute recites, @ 24
« That where divers of the moft ancient
« prerogatives, and authorities of juftice,
« appertaining to the imperial crown of
% this rcalm, had been fevered from the
T4 ¢ fame,
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« fame, by fundry gifts of the king’s pro.
« genitors, to the great diminution and
« detriment of the royal eftate of the {ame,
¢ and to the hinderance and great delay
« of juftice:” Therefore, it takes from
the proprieters of the counties palatine,
the power of pardon, it rakes from them
the powez of naming ]m”n es of eyre, of
aflize, of peace, ar,d of gaol <’=c'iivery
whatever powers it takes {rom the proprie-
tors, it gives to the king: and in order to
abolifh even the form of the ancient autho-
rity, when the reality was gone, it ordains,
that all writs and procefs within the coun-
ties palatine, fhall run in the name of the
king.

Such is the progrefs from territorial to

~

¢ fewdal- jurifdiCtions in England. A pro-

grefs fimilar in general, though differing
in particulars, may be traced in Scotland.
The law of the one country is often no
more, than a refleCtion, with fome varia-
tions, of that of the other.

.As we have not the knowledge of our
antiquities {o far back as the Englith have,
it is impoffible in our law, to tracc the dif-
tinftion between the vaffals and the free-
men, the lords pxeﬁdmv over the one, and
‘the
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the king's officers over the other.  But af-
ter that diftin&ion was abolifhed, the fame
courts appear equally in the antiquities of
both countries. .

The kings mn Scotland had very early
#oiven away all the crown lands; this* Les.
made them dependent upon their nobles. * Male. 2.
The want of property too in feudal times,
could not fail to be attended with the want
of jurifdi&ion, And for a very long time,
they do not {feem to *have been fo provi-
dent, even ta controul the territorial jurif-
diétions, as the princes 11 England were.

ence they granted confiderable civil
jurifdiétion to boroughs and baronies ;
they granted likewife the power of pu-
nithing with death, to fuch of the former
as they erccted into fheriffdoms, and to
fuch of the latter as they indued cum foffz
¢ furca. ‘They made many of the fheriffs
1 chamberlains, conftables, and other of- 4 An.-
ficers of the law hereditary. The kmgb‘1’37
fheriff loft by difufe, the right which hw.g 1:9'—.
anciently had, of being prefent when' the ' #4%
lords held their courts §, ad videndim, fi§ Sar.
curia redta tradtetiur,  Hereditary regalities cxll;t,z}'
both ecclefiaftical and civil, were ere@ed,
with power te judge even in the four plcas

of
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of the crown, and with many other powers
almoft equal to thofe of the courts palating
in England : and although upon the refor-
mation the ecclefiaftical regalities might
have fallen, the jurifdictions of the church
were preferved * in the hands of private
noblemen, when her temporalities were
{eized. Even private hereditary jufticiaries
were eredted in favour of private perfons
over their eftates: and at laft by one grant,
the king in a manner furrendered the fword
of juftice out of his hands, by making the
office of the jufticiarius of Scotland, an of-
fice of inheritance in the family of Argyle,

As thefe feudal courts, in their conftitu-
tion, were independant of the king, fo in
their procedure they were fill lefs depen-
dant-upon him, and in a good meafure in-
dependant of each other. The right of re-
pledging was a right which a judge had
of 4 reclaiming from another gourt any
perfon who was fubject to his own. Now
one baron § could repledge from another.
In certain cafes a baron could repledge §
from the fheriff, The borough could re-
pledge not only from || the {heriff, but

* An.1587. czp. 2zg. } Stat. Alex. cap. 4.—Rob. 1.
cap. 10. | Quon. Auach. caj. 8. °§ BAlf p. 40, | Ao 1483,

czp. 1. f n
10
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from * the juftice eyre. And the proprie-
tors of regalities could repledge from - all
courts whatever. And not only could the

cople under thefe territoral judges be re-
pledged, but when they fubmitted to other
jurifdictions, they § were fubject to punith-
ment. 1

Our kings feem at laft to have been
fenfible of thofe weaknefles in their go-
vernment ; they became rapacious in the
forfeitures, their revocations of the gifts of
the crown were frequent, and thelr at~

tempts to pcrpetual annexations as fre-.

quent. .

During this period, the attempts of the
princes to raife their own courts above the
feudal courts, and the endeavours of the
feudal judges, to keep the detcrmination
of law matters in the ancient provincial
courts, gre very obfervable, .

Th@/éing was {o far favoured by the
fubordination of the feudal fyfiem, that
there lay an appcal from the baron §, to
the fheriff or his deputies, and from them ||
to the juiticiary or his deputies, and from

* Leg. Burg, 55. & Gi.—TIcu. Jult. 12, Ir. Jufh 11—~

- Skene vace lter. 12.~Balf, anen: Regelity  § Qeon. At-
- tach. cap. z7.—Rob. 1. cap.

h. 32.—Balt. of judges. § Rege
¥aj. lib. 5. cap. 28 & 22. | An. 1503. cp. 9;.
the

283
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the borough * to the chamberlain : a com.
plaint lay + agamf’c the judge of the rega.
lity to the jufticiary; and an appeal from
both the jufticiary and the chamberlain, to
the king and his council. The parliament
originally confifted chiefly of the great lords
ecclefiaftical and civil. By the king’s coun-
cil therefore was meant ¥, the parliament
when it was fitting, or fuch of the mem.
bers as were attending the king, when it
was not fitting.

From the fame feudal fubordination, as
the king fat in judgment himlfelf, which
he continued fometimes to do, fo late as
the reign § of James VI. fo he had at all
times, upon a complaint, a power || of
bringing directly the feudal judges, as wel
as their partics, before himfelf and his
council, or even before bimfelf, at bis cin-
Pleafance, as a * fratute exprefles it.

But when many of the jurifdictions were
become hereditary in families, thofe ap-
peals to the king’s courts were of little ufe
to him; appeals to a parliament indepen:
dant of him were of ftill lefs. And com-

* An. 1503. ¢2p. 93. +9rat Rob 2. ¢ap. 13. 14. Rob. 3.
cap. 34. 1 Skene not, ad Reg, Maj. hb 1. cap. 3. § Craily
bb. 3. D 7.N. 1z, || Skene voce fherifl, an 1424 cap- 45
an 1426, Cap. 94 * An. 1469, cop 6,

Plaints
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plaints diretly to himfelf, were rare from
the dread of the territorial jurifdiCtions,
and from the confequences of a defeat.
For which reafons, when a regality fell
into the king’s hands, he came into the
practice of fubje&ing # the people in it to « a,,
his ordinary judges, and of annexing the Aty
regality itfelf to the royalty; and in a An 1455
particular cafe he ftretched the execution IR 43+
of the fheriff into the bounds of the rega- 144o.
lity. In one reign he fent a new fet of “% ™"
judges, called lords of feffion}, to hold { an.
courts where he pleafed, thice times in the can 65
year, and forty days at a time. Thefe -
judges were chofen by the king as he pleaf~
ed, from among the citates of parliament.
All the powers of jurifdi¢tion which had
formerly belonged to the king’s great coun-
cil, were given to them. Although an ap-
peal § from the inferior jurifdictions to the g 4,
parliament, was allowed, yet, as the lords 1471-
of feffion gave more attention to private o 41
bufinefs than a parliament could do, people
chofe rather to apply to them than to appeal
to 1t, and as tucy were a committee of par-
liament, no appeal Iay from them || to the | Ans>
parliament.  In another reign, under pre- 1 145/
tence of the thort feflions of thefe lords,
the
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the king put another fet of judges in their
place, called # the lords of daily council
Thefe were a fixed court, fitting continu-
ally, as bufinefs occurred, 4t Edinburgh,
or where the king refided : they were chio-
{en by him: there was io neceflity for hi
chufing them from among the eftates of
parliament : they got all the Jate powers
of the lords of fefiion, ‘and which the
great council more anciently had:  As no
appeal had been allowed from the lords of
fcflion to the parliament, fo it was under-
ftood, that no appeal lay from the lords
-of council to it: and fhill further, to give
lefs importance even to appeals from the
jufticiary to parliament, the king, upon 2
petition to him for an appeal, or, as it is
called, a falfing of doom, inftead of remit-
ting the affair to parliament, remitted
it to thirty or forty perfons named by hink|
* {elf, who, according to the words of the
ftatute -, « had power, as it were, i an
«« parliament, to decide, and difcufs the
« faid doom.”
_ The poffeffors of feudal jurifdictions ot
the other hand, procured at one time,
law 1, repeated often § afterwards, th

o475, all {uits fhould pafs at firft through ther
cap. bz. ordP

\
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ordinary courts. At another time; that  An
the lords of feflion fhould not ]udge in c:p 61:
queftions of heutage, and that in other
queftions, parties might apply to them or
the judges ordinary as they pleafed. And
afterwards [, that appeals from the theriff | An 1503
fhould be difcuffed in the county, by a“F'%"
juftice eyre, confifting of the frecholders
of the county.

In this ftruggle betwixt the king and the
| lords in fupport of their refpetive jurif-
" dictions, one law both readily concurred
in, though from far different views. By
two ftatutes in 1455, it was enacted §, that §An.1455
no regalities fhould afterwards be granted “P 43
without deliverance of parlioment ; and that **
no office fhould be granted for the future
in inheritance at all. This law was favou-
rable for the crown, as it tended to fecure
it againft the future alienation of its jurif-
dictions.  On the other hand, thofe already
pofiet of regalities and heretable offices,
'faw the greater {plendor arifing to their
| families, from the fingularity of a privi-
ledge, which all others were precluded from
procuring. But the views of both were
difappointed by the necefiities of future
princes, and. the ambition of future great
2 "~ families;
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families; things took their natural courfs
in fpite of the political prohibition, and
regalities and other heretable offices con-
tinted to be granted as formerly. The
king and the parliament on the fucceflion
of cvery prince repeaﬁc}lﬁl:e farce of re-
voking them; but every’#hing added tothe
number of the grants, and every member
of thofe partiaments who could get fuch
grants, took them.

But when the feudal fyftemn abatedin
the clofenefs of its relations, when the dig:
nity of the crown rofe, and when the
rifing of the people diminifhed in fome de-
gree, the power of thofe who had moft in-
tecft in upholding that fyftem, then the
feudal jurifditions yielded to thofe of the
{overeign. '

In all degradations of the feudal fyften,
the burrows, from their tendency to a mor
general fyftem, were always the firft to
give way: they firft then loft the power o

“barons followed and loft by difufe the fame
power. In the time of 4+ Balfour this powt

311 the barons had almoft intircly difappear

ed, and the weaknefs of the ecclefialtic!

regalities upon the reformation, made thcl'lf‘

Tight
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right of repledging dwindle away into 4
right of fitting in judgment with the juf-
ticiary, when he had ufed a prior feizure
or citation.

hat the fendal courts loft, the king’s
courts acquired. The fupreme court of
council and &fiion § was crected by Jamest 153,
V. and indued with all the powers, which P 30
the lords of fefiion or the lords of daily
council formeriy had, and with many more.
Under the titles of extraordinary lords, fe-
veral peers of the realm took their feats in
it; privileges were beftowed on its mem-
bers, its forms were prefcribed, its feflions
fixed, and regularity, power, and fplendor
conferred upon it.  The importance of the
conftitution, was attended with equal im-
portance in the effects of it; for in procefs
of time; this court put an end to appeals || | Skene.
through inferior courts, and by fufpenfion ' 1;]:;];
or advocation brought caufes from thevol 2.
loweft direétly to itfelf: it made regali-P 55"
ties fubordinate to it in civil matters:
it withdrew § the whole civil bufinefs from § pant.
the jufticiary: it reduced infeoffments o =
though confirmed #in parliament. It everr™ A
aflumed a legiflative power under pretence c‘j:ﬁa.
of paffing adls of federunt, for the further

9) ing
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ing of juftice before itfelf; and it became
a great 4 doubt among lawyers and politi
cians, whether its judgments were review-
able in parliament.

To balance the feudal jurifdictions even
in the {malleft matters, the fame art which
rad been ufed in England for the fame
parpofe, was ufed in Scotland. The in«
futution of I juftices of peace was intro-
duced by James VI. and their powers were
daily extended.

Upon the fame general plan, the office
of julliciary of Scotland was purchafed
back || by Charles I. from its proprietor,
The court belonging to that office was new
modelled by Charles II. § and though con-
fined to criminal matters, the jufticiary re-
ceived new {plendor in the model. Asin
thofe reignsof which we have been juft fpeak
ing, it ftill maintained its right of judging in
the ecclefiaftical regalities together with the
baillie, if he neglected firft to cite or to
feize; fo in the reign of king William, it
endeavoured to affert the fame right of

-judging in laic regalities, together with

the lord who had neglected to cite or to

4 Sir G. Mkenzic obf. on 2& 14357. cap. 62, IvAn. 16cg.
cap. 7, || April, 1628, § An, 1672. cap. 16, ]
2 feize
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feize the criminal within fifteeri days of his
committing the fact, The alls of 1693,
1695, and 1702, ftretch the power of the
jufticiary into whatever regalities were in
the highlands without ceremony; and the
method of extending the fame into the
private jufticiary which the family of Ar-
gyle had referved to itfelf, when it parted
with the office of juﬁ‘iciaz y general of Scot-

land, 1s moft curious: The alt of * 1693 * an:

empowers the king to appoint for two
years, commiffioners of julticiary for the
highlands, and though thefe are not allow-
ed to extend their jurifdiftion into the
bounds of the private jufticiary, yet the earl
of Argyle is obliged to grant a commiflion
to the king’s commiflioners; who under
pretence of the carl's commiffion, are to
ftretch their authority into his bounds.

16g3.
cap. 36

The alt F of 1695 renews the commiffion + 4n.

for three years; and ftill the earl of Argyle
is obliged to concur in it. In this form
the commiflion continued to be renewed,

1695
cap. 37;

till the year 1702 f, when a flatute varies t ap,

the expreflion fomewhat, only recommends ;7%

it to the duke of Argyle to give his com-
miffion to the king’s commiffioners, or-
ders the court to be fenced in the duke’s

U2 name

2.
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name as well as the king’s, and allows tle
duke to fit as pxeﬁdcnt in the court.  With
the antient proprictor of the feudal jurif.
diction, the {how and the form of authe-
rity remained, but the reality and {ubftance
was with the king. And not contented
with all this, the court of jufticiary in lat-
ter times, took upon it|f, to review, asa
fuperior court, the fentences of all the dif-
ferent regalities.

Yet even when the king’s courts were
gaining thofe various fuperiorities over the
feudal courts, thefe laft were far from be-
mg funk altogether. Many baronies had

bl a power of punifhing with death;
many fheriffdoms and regalities were he-
reditary, with confiderable juri{dictions;
and the attempts to extend the court of
jufticiary into the bounds of the laic re-
galities, end=d in a few local temporary

xperiments, and no more.

James VI. formed a plan of putting an

cend to the heretable jurifdictions of his
kingdom: with vivacity enough to forma
pm,c(?r, but with little prudence to con-
duct, and with fhill les conftancy to pu-
fevere in it, he got an at of parliament
paft, extolling the wifdom of his defign, |

ordaining
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ordaining that reparation fhould be made
to the private proprictors, and naming
commiffioners, the higheft perfons of the
kingdom, to tranfact with them. All this
great apparatus ended in nothing; a few
{herifffhips were byought in, and fome other
projet equally vaunted and equally unfuc-
cefsful came in the place of this,

Charles I. under pretence of the general
revceations in the beginning of every reign,

made an attack upon all thofe regalities’

and heretable offices, which had been grant-
ed potterior to the aéls of 1455, prohibit-
ing fu:h grants for the future. He wrote
a letter to the lords of feflion, declaring
that he meant not to be precluded by the
prefeription of the ftatate 1617, from at-
tacking thefe grants: but being afterwards
advifed of the impropriety of cutting down
fo many grants which had been made
and acquiefced in, by fo many of his an-
ceftors, which thofe who got them, thought
they were fecure in taking, and which had
paft from hand to hand by fales and exe-
cation, he defifted from his meafure. Like
many other incidents in this unfortunate
prince’s reign, the unpopularity of the at-

U3 tempt
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tempt remained with the king, the popu-
larity of dropping it with his minifters,

Cromwell had enough of the monarch
to fee how inconfiftent thefe private juril-
ditions were, either with the intereft of
the fupreme power, or the fafety of the
people, but he had too much of the ty-
rant, to think of making any reparation
to the private proprietors, from whom §

§Scoball’s he took their jurifdictions, butto whom he

atts, an.
1654
€ap. g

@ An,
1681,
cap. 18.

4 An,
16g0.

a

¢ap. 23.

gave nothing in refurn,
In this progrefs of the gaining of the
kings upon the feudal courts, 1 hardly
take into my view, the act of 1681%; an
att forming propofitions concerning the
moft antient feudal rights, yet founded on
abftrat, not on feudal principles ; an att
unhinging the rights of the orders of the
‘ftate, granting Do equivalent for thofe
rights, yet afferting there is nothing taken
from their proprietors; an act, in fine,
compofed in the days of {lavery, and e-
pealed in the days of liberty, '
The ftatute of the prefent king came
laft, which abolifhéd fome, and Timited
others, of fuch of the territorial jurifdic-
tions, as were found dangerous to the
community; gave theit proprietors a jult
QU=
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equivalent, beftowed additional elevation
upon the judges of the .fupreme courts,
who beft could know the laws of their
country, and had the moft intereft to fup-
port them ; made the power of judging in
geneml official, and brought the courts
in Scotland nearly on the fame footing
with the courts in England,

SECT IL

L L barbarous nations are obferved Forms of
to have a great deal of fuperftition, {{ic*
one beneﬁt arifing from which, s, that they
“have above other nations a regard for the
fanttion of an cath: legiflators obferve this,

and endeavour through religion, to fubjeét

to the rules of juftice, that people, whom
juftice by herfelf could not bind.

Our Saxon anceftors pamculally, took

advantage of this circumftance, and drew

the firft determination of the law fuits from

the facred regard paid to an oath. As far
‘back as the reign of § Hlothar and Eadric, 1 Leg:
when a complaint was preferred againft agt;';
party, he defended himfelf by his own oatl, N. 4, &.
and the oaths of a certain number of com- A-D-75. .

Uy purgators,
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purgators, fwearing to their behef of his
credibility.

This form of procedure might be toler-
able in civil cafes, but in critninal cafes the
temptation to peijury was higher; there-
fore in thefe, the ordeal was || afterwards
introduced; and exorcifin, and § many
other awful ceremonies ufed in it, the more
effectually to difcover the trrth.

Abfurd as thefe methods of carry-
ing on law fuits may appear, they were
ncither of them deftitute of foundation,
As the Saxons were very regular and mi-
nute in the divifions of thuar people, as
every family had an eye on the neighbour-
ing families in its proper divifion, and as
the compurgators could be taken only from
that divifion, 1t 1s more than probable, that
their caths to the credibility of a’party,
gave a tolerable certainty that he was wor-
thy of credit; and in the ordeal again, as
the defender was allowed * to compound
with the accufer, the ordeal was only an
expedient to force him to give fatsfaction
to the perfon he had injured.

During the whole Saxon period then,
thefe were the only forms in which con-
troverfies in law were decided.

But
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But when the Normans came over and
fettled in England; the mixture of foreign-
ers and natives, the mutual hatred they
hore to each other, the extenfions of a new
fyfrem, the convulfions in the old one,
and the daily increafe of numbers and of
intercourfe, made people diftruft, and
juftly, the oaths both of parties and com-
purgatars.
It was very natural for a foldier, when
he faw another going to carry off his pro-
perty by a falfe oath, to challenge him to
fight; the fuperftition of the times too,
made people readily imagine, that heaven
would interpofe for the fide that had right ;
and the frequent injuftice arifing from the
perjury of parties, ftood in need of a check.
Thefe things had introduced the decifion of
law {uits by combat into Normandy, and it
was by the Normans 4 tranfplanted into 4 L.
England: probably too, it was the example iy, ™
of the fame Normans which made it findp. 18.
its way into Scotland, as the Saxon con- o Jege
quett or the Saxon example had formerly Wik:
mtroduced the oath and ordeal into it p. 238
However abfurd this form of maintain-
ing ations may appear, it was not alro-
gethc;’ deftitute of rcafon, At a time when
the
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the paffions of men were furious, and the
voice of the laws weak, it was right t
prevent general quarrels by particula
combats, and to fubject to rules in a conrt,
that fword, which might have raged abroag
without any, '

Daring the reigns of the Norman prin-
ces, there appears to have been a ftrugsle
betwixt the clergy on.the one hand, in
fupport of the oath and ordeal, and the
laity on the other, in fupport of the form
of the combat; for though the oath and

3 L. the ordeal remainied § in the publick ordo-

Gal. 1. .

11,16, Tances, and though fome bifhops || tooka

§‘B7:J-d right in their charters of ufing the ordeal,

Y.up.147. Yt it appears, from almoft every page of
Doomfday, that the claimants were con-
tinually offeririg battle in fupport of thir
rights.

But when more regular governments
came to be f{ettled, the uncertainty arifing
from fuch rules of judgment, was eallly
remarked,—The trial by cath .went inte
difafe.—Henry IIL in England, by a fpe

§Ong Ju- clal precept § to his itinerant judges, pre-
sid. p- 7. hibited the trial by ordeal; Wiltiam th¢
#5a. Lyon in Scotland #, reftrained the abufeo’

2’;’;“'15 1t by difchar frmg it in the courts of the
A louts

|
I




Furifdiétions.
lords, unlefs in prefence of his own judges;
and Alexander II. 4 prohibited it altogs-
ther.—Henry II. in England f, and David
Lin Scotland ||, although they were not
allowed to abolifh the duel altogether, yet
granted to the defendant the privilege
cither to fight, or to throw himfelf upon
an aflize of twelve men. And even in this
alternative, the duel was limited almoft as
{oon as the alternative was introduced. In
the courfe of thefe papers it has often been
feen, that all declenfions in the feudal
manners took place firft in the burrows,
and threfore many of king John's § char-

ters to burrows contain this claufe, mufluy

porun faciat dyellum.  David 1. * exempted
burgeiles in almoft every cafe, from the ne-
ceflity of fighting. The fame exemption
was afterwards extended by degrees to other
people; and David I + granted to gentle-
men the privilege of fighting by a cham-
o1, .
Laws, efpecially laws fo much conneéted
with the manners of a people as thefe were,
arc a long time before they are entirely
\1-_Sr.nr. Alex, 2. cap. 7. T Glanv. lib, 2. cap. 7. | Reg,
+ Maj. lib. 4. cap. 1. quon. arzach. cap. 61. § Brad of Bur,
| 3ppend. p. 8, * Leg. Burg, cap. 14.  Star. David 2.

§3;. 28,

rooted
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rooted out ; and therefore, notwithﬁanding
thefe various difcouragements, it continued
ftill poflible, to trace thefe forms of pro.
cedure in the law. As fome I bifhops in
England had taken the right of ordeal in
their charters, that right could not be ta-
ken from them but by publick law. The

“combat || lafted in England, with the alter-

native of an affize, for {everal reigns: One
of the fons of Edward III. § wrot: a trea-
tife on the form and the rules of the duel;
and in one particular cafe it was uled as
late as the reign * of queen Elizabeth, and
in Scotland it was ufed without any alter-
native, in capital crimes, where there was
a deficiency of other proof, In the time
4 of Raobert IIT, and even later, as appears
from the authority I of Skeng, the trial by
oath continued in Scotlandy In the reign
of David II. || when either no proof was
offered againft the defendant, or § the
proof was difficult to be brought: and n
England it remains at this day in the wi-
get at law. By wager at law, the defend-
gut, where apparent proof is not bronght

1Spellm. glofl p. 435. || Brac. i, 3. cap. 18.Segan fol
137. § Spellm. glofl. campus. * Spelm. glofl. voc. campy

p. 103. 1 Sat. Reb. 3. cp. 16, T Skene ducllum. | S
David 2. cap. 4. §3tt. David. 2. eap. 1 N.6. b
)7

s
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by the plantiff, is allowed to clear himfelf
by his own oath, and the oaths of as many
credible perfons, averring they believe he.
fwears true, as the court fhall appoint.

With thefe exceptions, however, the
form of procedure by afiize gained con-
tinually ground, till it came to be firmly
eftablifthed both in England and in Scot-
land. ‘

But a remarkable difference arifing from
the different conftitutions of the fuperior
courts in England and Scotland, foon ap-
peared in the two countrics. ‘

The court of feflion by James I and IL
the court of daily counfel by James IV.
and the court of council and feffion by
James V. were all made to confift of fuch
a number of. judges as were fufficient for
an alfize, and " were therefore fuppofed to
fupply the place of one.

In the fheriff courts and in the jufticiary
courts, the trial by juries it 3 likely, re-
mained as late as the reign * of James IV:* An.
but when the jufticiary was fupplanted in :f;%;,
his civil jurifdiction, by a more numerous
fit of judges, The practice of thofe judges,
to judge without a jury, fet an example to
the inferior courts, and in thefe courts,

the
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the trial by jury in civil cafes fell into dif
ufe too.

But the remains of the antient form of
trial by jury in civil cafes are fill to be
feen, in the procedure - upon the three
retourable and the three unretourable
brieves.

From the fame principle that the court
of feffion is a jury, it is, that in one par
ticular cafe f, it is neceffitated to take the
whole proof in prefenee of the whole judges;
and that all proofs iffuing from the court;
ought regularly; and are generally report-
ed to the whole judges.

The example of the civil courts led
many of the inferior ones, to judge in
fmaller crimes without the affiftance of
jury ;- but the court of jufticiary being fu-
preme, takes examples from its ancient
cuftoms alone, and according to thefe cons
tinues il to judge by an aflize.

The fame extent and refinement of o-
ciety, which removed men from particular
to general courts, and which made forms
of trial depending upon chance, yield o
the certain and uniform decifions of law,
produced another alteration in theform of

procedure at law.
In
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In all fimple nations it is obfervable,
that as there are a great many ceremonies
yfed in conftituting an obligation, or mak-
ing good a transfer, fo there are certain
frié and fized forms ufed n all proceed-
ings at law. Among fuch a people, the
tranfactions of mankind are not very in=
wicate or numcrous; all the claims arifing
from thefe tranfactions are eafily reduce-
able into (trict forms ; they are according-
ly reduced into them, and judgment is .
given in the precife terms of thefe forms,

Thus in the Roman law, originally, all
actions were fl&#i juris, the Patricians in-
vented the kgis attiones, they reduced every
claim that could be preferred into a cer-
tain brief, or what 1s in that law called a
formula, and upon that formula, judg-
ment fricl7 jurss was given.

The fame caufe produced the fame effet,
both in England and in Scotland.  Origi-
nally, in both countries, cvery right had
its particular brief f, iffiing from the f Skene
chancery affigned to it, in which it wasGe, .
to be made good; and at that time nomt brev.
hudgme’nts could be given except they ap-
plied precifely to the terms of the bricf.
This in England went fo far, that before

the

>
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the reign of Edward I. whenever there wag
a new cale, that feemed to require a re-
medy, the chancery referred the plantiff
to petition the next parliament; but be.
caufe this multiplied petitions to parlia.
ment, a ftatute was paft, authorizing the
clerks of chancery to inventa tew writ
if the cafe was fimilar to any cafe falling
under a former writ, or if the clerks could
not agree, ordering the cafe to be hung up
till in the next parliament a writ fhould be
contrived for it.  The ftatute 1s in thefe |
woids: Et guoticfeunque de catero evenerst, iy
chencellar, qued in uno cafu reperitur breve, etiy
confimili cafis cadente fub codem jure, et finmll i
digente vemedio, non veperitur; concordent clerici
de cancelloria, in breve faciends, vel astcrmine
quereates in proximum parlianientum, et firi-
bantur cafiss i quibus concordare non poffunt,dd
referant cos od proximum parliamentusn, et &
confenfie juri(peritorum fiat breve, ne contingal
de catero, quod curia domini regis deficiat oo
querentibus, in juflicia perquirenda, Andin
Scotland, by an act of § James the IV. &
was ordained, ¢ That na brieves, nor
« uthers letters, be given to na partie, bot
« after the forme of the byieves of the

« chancelarie ufed in all times of before.”
And
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And by another ¥ of James VL. it was or-* ;3""
dained,  That nae writer to the ﬁgnetcn‘, 13,
« fhould take upon hand, to wryte, or
« put in forme, any maner of fignature
¢ or letter to -be paft his majefty’s hand,
« that conteins noveltie contrair the ac-
« cuftomed file and formme.”

But when men become more numerous,
their intercourfe is greater, their actions
are more complex, and confequently their
claims are lefs fimple; for rights fupported
on new modifications of the aftions of
mankind, cannot be fubjelted to briefs in-
vented at a time when thefe modifications
were unknown; and as there is a greater
latitude in the form of the claim, fo there
is a greater latitude in the views of the
court,

Hence in the Roman law, the diftinc-
tion betwixt aCtions frié juris and bone
Jidet 5 the directions of the preetor in thefe
laft to determine, ufi infer bonos et equos
agier oportet ; the office of the prator him-
lf ad corrigendum et temperandum juris ri-
goremy and the invention of actions pre-
Jeriptis werbis; hence in England, the per-

miffion given to the chancery of forming
* new writs; the invention of actions on the
X cale;

~
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cafe; and the jurifdi€tion of the chancery
1tfelf confidered as a court of equity. Hence,

* in Scotland, the gradual extenfion 4+ with-

in thefe two hundred years, in the natures
of fummonfes; and the powers of the
clerks to the fignet; the acts before, glélnt-
ed by all f courts; the general 1ntexlocu-
tors informing only in general the pains
of law, paffed on the relevancy of crimi-
nal libels; and the junction of a court of
equity and of ftrict law, in the conftitu-
tion of the college of juftice.

It is thus that laws gradually alter and
gradually refine.  Men complain of the
multiplication of laws, of forms, and of
courts; they do not fee, (fo ufe the words
of an author || who faw through the whole
fpirit of law) that the trouble, expence, d:-
lays, and even dangers of judiciary j)roa-ea'-
ings, are the price which every fibject pays
Jor bis liLerty.

5
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CHAP VIII

Hiftory of the Conflitution of kPar-

liament.

EW fabjeéts of enquiry have more
engaged the writings and the paflions
of men in Great Britain, than that regard-
ing the conftitution of parliament. But
while fome have directed their enquiries
only to exalt the power of the crown, and
others only to exalt that of the commons,
few have tried the juftnefs of their notions,
by the only object which could throw light
upon. the queftion, or beftow affurance
on their conclufions. The obje& I mean
is that feudal fyftem, which varying in its
ftate, and extenfive in all its operations,
made the conftitution of parliament fol-
low its gradual changes, in the fame man-
ner that it caufed the nature of tenures,
the power of alienation, the force of en-
tails, the rules of fucceflion, the forms of
conveyances, and the property of jurifdic-
tion, to vary with all its variations.
X2 From
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Frem the obligation of the king’s vaf-
fals to be fuitors in his court is generally
derived the origin of parliaments: the con-
cluficn feems too hafty: did it follow from
the vaffal’s being the object of jurifdiction
himfelf in the king’s court, or even from
his attending there as a peer to his brother
vaflals in a judicative capacity, that there-
fore he was intitled to become a Jaw-maker
himfelf, to advife and reprove that lord
paramount, to whofe court only as an ob-
jeft, or an inftrument of juftice, he owed
attendance, or to controul his fovereign
in the adminiftration of his government;
parliaments then muft have fome further
foundation.

The fupreme government in all uncivi-
lized nationsis excceding lax. If the chief
ruler 1s general in war and judge in peace,
he is general only from the dread of the
enemy, and becaufe in the time of war, it
becomes the intereft of all to {ubmit to one.
He is judge only from the dread, that with-
out a common arbitrator, the country
would become, even in time of peace, &
{cene of blood. But when things concern-
ing the fociety in general come to be con-

fuited or determined, the power of confult-
ing
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ing and of determining is conceived to lie
in the fociety itfelf, or in the heads of the
tribes of it.  As one of the fociety the chief
ruler has a right to be prefent at the deli-
beration, and as the chief perfon of the
{ociety he afferts and is allowed the right
of prefiding in it; but his power is rherely
that of prefiding, attended with the influ-
ence which perhaps, his prifiding may give
him, and nothing more. If even as gene-
ral in war his foldiers are difobedient to
‘him; if even as judge in peace he is not
able to reftrain his people from outrages;
it can hardly be thought, that he fhould
have a power of regulating the publick
conceins of the fociety without the publick
confent of it.

A’ general affembly of a nation, or of
the heads of its tribes, arifes, thercfore,
from the natural courfe of things; and the
powers of fuch an aflembly, mult in the
{ame natural courfe be very extenfive, Per-
haps, with regard to uncivilized nations,
all reafonings and conclufions from politi-
cal views are fallacious, becaufe uncivilized
nations are generally uncapable of forming
fuch views; yet, if thefe were attended to
among the feudal nations at all, it could not

X3 but
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but occur, that poﬁ%ﬂéd as the king was of
the military fervice of -his vaffals, of the
power of judging them in his own courts,
and of applying ‘moft of the profits of
thofe courts to his own ufe; if he had like-
wife had the exclufive political part of the
government in his hands, the militery, ju-
dicative, fifcal, and political powers, would
all have centered in his perfon; a junction
which could not fail to be produétive of
defpotifm: but the feudal manners and
fpirit tended to an oligarchy. It was not
likely that chieftans, who in the countries
from which they originally came, were fo
little inferior to the prince, as to be called
his Comites, that is, his companions; and
who m the conquered countries were al-
ferting the fame military, judicative, and
fifcal powers upon their own eftates; would
give up the fole political adminiftration to
a perfon, the value of whofe life was efhi-
mated by the law like any other perfons,
and whofe murder was forgiven on the
4ja  Dayment of a few - thoufand thrimfas by
wv. Lucd. his murderer,  Even in an age dark in po-
litical views, it required no great reach of
thought in the chieftans to forfce the dan-
ger to themfelves, of joining fo many
powers
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powers in the prince.  Their former equa-
lity gave them a right to be of his coun-
fels. 'The rule of the fiefs, that the' vaflal
fhould give intelligence and advice to his
lord againft his enemies, made this right
a duty, and perhaps the frequent occafions
of attending in a judicative capacity, gave
them the better opportunity of aflerting
that right, under pretence of performing
the dutics of vaflals and of judges.

In the feudal fettlements the perfons at-
tending the king’s great councils, called
fince parliaments, were the proceres regni,
thofe who had originally been his compa-
nions, and were now his immediate vaflals,
whether civil or ecclefiaftical, and the more
confiderable officers of his court and crown,
I fpeak at prefent not of Britain, but of
Normandy, of all France, of the Low-
Countries, of Germany, of Italy, and of
the whole feudal world, In the antiqui-
ties of none of thofe countrics, are the
commons or the burgefles to be heard of
as members of the great councils, the im-
mediate vaflals ecclefiaftical and civil of
the fovercign, and the officers either civil
or military of the fovereign, arc the only
perfons appearing i them,

X4 They
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They who think that during the reighs
of the Saxon kings, and of the firft prin-
ces of the Norman race, there were no
Parliaments in England, attend little to the
ftate of the feudal fyftem at the time; but

they who think that the commons fat du-

# Spclhn.
glofll par-
liamevr-
tum et re
mains.

+ Cart,
vol, 1.

pe 214

ring thofe reigns in parlioment attend fill
lefs to it. In the Saxon times the nation
was compofed of the lords of charterland
both civil and ecclefiaftical and the 'peoplc
under them, of the counts or earls, and
the aliodial people under them; the people
under the Jords were either tenants at wil,
or for a few lives, {laves in a manner to
their mafters, they could not pretend to
become rujers over their countrymen:
Thofe agaln, who were under the counts,
or the allodial people, were not even tied
to the community by the feudal bond, and
thercfore could have no fuffrage in the feu-
dal councils; fo that * the lords ecclefiafti-
cal and civil, as holding of the crown, and
the great officers in virtue of their offices,
as well as in virtue of their being generally
vaffals to the crown 4, together with the
fages of the law, either the king’s judges
or the king’s council, called Saprentes, wese
the only conflituent members of the Saxon

Parliav
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parliaments, 'This will appear obvious to
any one, who takes aview of the preambles
to the laws of moft of the Saxon kings. We
have no records of the laws of Scotland in
thole diftant ages; but from the authori-
ties of our hiftorians, the proceres regni,
and the fapicntes or the fages of the law,
were the firfk conftituent members of our
parliaments. '

During the reigns of the firft Norman
princes, the commons were continued "*:'*Bffﬂfp&
in the fame fubjection ; the allodial people " 5d of
were indeed brought into the feudal {yftem, Bur-
but then from the book of doomfday, it
appears, that the whole laids of the coun-
try were either the demefne of the king
and worked by his flaves, or tenants at
will ; or were held by the great barons, or
the counts, or the church; and that in like
manner the burrows were either demefne
of the king; or were held by the bavons,
or the counts, or the church. From the
fame book it appears, that in the time of
the conqueror, the whole lands of Eng-
land, exclufive of thofe of the church,
were poflefled by 700 immediate vaflals
of the crown, an infinite number of men
under them of a flavith condition, called

Jeroi,
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Jervi, villani, bordarii, and a very few foc-

cage tenants of peor and triffing poffeff-
ons. - As all who held of the king in capite
fat in parliament, the nation was at
that time reprefented by a body as nume-
rous as at prefent, and by the proprietors
of almoft the whole land of the kingdom,
if one can apply the word reprefentaticn
to men who fat m parliament, not as re-
prefenting others, an idea at that time un-
known, but in their own right, not to
protect the people from flavery, but to
preferve themfelves agamft tyrrany.

Calculated as the feudal fyftem was, to
bar the alienation of land property, it
could not however withftand the natural
neceflities and defires of mankind; it was
impoflible in the nature of things thefe
7oo original vaflals would keep their fieh
for ever difmembered, creditors were cla-
morous, younger children were to be pro-
vided for, and therefore, in {pite of all the
reftraints of the feudal law, partitions of
eftates were made, cither voluntarily by
their proprietors, or by force of law.

This increafed the number of the kings
vaflals'in the counties,

- Again,
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Again, although in the Saxon times the
inhabitants of the towns or the burgwaren
were In the loweft condition, yet for the
benefit of trade they had formed themfelves
into communities and gilds; though ina
manner the property of others, and fub-
ject to the officers and magiftrates of thofe
in whole dominion ’mey were; yet with
refpect to cach other in matters of trade,
they were allowed to have their own laws
and police. As the Normans had the arts
of life among them more than the Saxons
had had, the inhabitants of the towns grew
into fome eftimation foon after the con-
‘queft: the Norman kings and lords be-
ftowed upon thofe communities and gilds
which they found ereted for the benefit
of their members only as traders, the pri-
vileges of men and of freemen: they en-
franchized the inhabitants; to the commu-
nitics, by way of appanage, they gave ter-
ritories in property; they farmed to them
their own cenfus and taxes; they with-
drew the officers, who in right of the king
or the lords, had governed the town, or
collected its taxes, and allowed the inha-
bitants courts, and officers, and magif-
trates of their own, The charter of en-

franchife-
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franchifement of great Yarmouth by king
John, points out moft of thefe alterations;
it relates ¥, Quod progenitores domini regis
tenucrunt, predictum burguia, in wmanibus
Juis propris, percipiends ommia preficua inde
excuntia, de portu, ufque ad tempus Soanuis
regis qui conceffit villam, burgenfibus wille,
ad feodi firmam. The gift of the territory
in perpetuity, and the feofirm of the cen-
fus and taxes in perpetuity, conftituted a
fief not in the members of the communty,
but in the community itfelf. This fief
was faid to hold by a tenure, from the
fubject of it called burgage; the commu-
nity reprefented by the governing part of
the burrow was the vaflal in it; and when,
either by the original right of the king,
or by a right derived to him from the
lords, the king was fuperior in this fief,
that governing part was the immediat
vaflal of the crown, and if the membes
of it obferved the feudal principles and
.orders, they owed attendance in parliament,
not as barons, but as vaffals to the crown,
.and if not m perfon, from the inconveni-
ency of thelr too numerous appcaranc,
yet by reprefentatives elected by then

felves.
Lot
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Lord Coke fays+, the king fhall not{ Coke
have « primer feifin of lands holden infe. 1o3.
« burgage, as fome Inve faid; for that is
“ o tenure in caplte Madox 3, in hisy pad. .
Firma Burgi, brings a number of autho-fom-
rities to fhow, that burgage was accounted czp.’s.
a tenure in capite. It may be true with ®% 5
lord Coke, that it was not a tenure in
capite, to the effect to carry primer fefin,
but furely it can bear no doubt, that it
was a tenure in capite, to the effect of
obliging to attendance in parliament.—

In thc time of ‘the conqueror, none but
vaffals by military tenures were intitled to
fit in parliament, becaufe at that time all
the vaffals in capite who had their lands in
defcent, held by military tenures; but when
many of thefe tenures were changed into
tenure by foccage, the perfons poflefled
of them ftill fate in parliament, becaufe,
on the one hand, they were not vzlans, and
on the other hand, they were the king’s
immediate vaflals. In the fame manner,
when fome time after the conqueft, the
tenure of burrows was changed, or rather
was created, and thelr communities were
made to hold freely of the crown, inftead
of being in demelne, can it be doubted,

that
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that their members, or the reprefentatives of
their members, Lkewile fat in parliament?
they were not vz/gni more than the foccage
tenants, and they held 1mmed1ately, that
is in capite, of the king equally with them,
The preamble to the ftatutes of Robert
III. fays, « fommonitis, more folito, bur.
“ genﬂbus, qui de domino rege fenent i
“ mpzte.

The alteration made in the condition of

thefe inhabitants, then, tended to increafe
the number of the king’s vaffals in bur-
Trows.
. Add to this partition of the original ficfs,
and to this ereftion of the burgage fiefs,
that the crown came further into the cuf-
tom, of granting its demefne lands, both
in the counties, and in the burrows, in
fief.

This was a third fource of increafe to
the number of the king’s vaffals.

Thefe changes produced a great altera-
tion in the appearance of the orders of the
ftate; for as the ancient fummons to par-
liament ordered all thofe to come #, gu &
nobis tenent in capite, the vaffals who had a
right to come thither, once few and powe:-

ful,
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ful, were now become numerous beyond
meafure, and many of them poor.

This attendance at a time when the fame
advantage did not accrue from it as at pre~
fent, an d patliaments were held much oftener
than they are now, was by thefe laft, com-
plamcd of as a burden. There are in-
ftances in the hiftory of England, of bar-
ons denying their tenures to avoid the at-
tendance, of burrows denying their title,
of fheriffs returning, that in whole coun-
ties they could not get a burgefs to fend up;
and lord Coke’s declaration ¥, that char-* Coke
ters granted of exemption from parliament, 4t 40
are againft law, fhows that fuch charters
were atked, and were given. In order
to relieve thofe then, who were unable to -
bear the burden of attendance, it was or-
dained, that the great barons fhould at-
tend 1n perfon, but the fmall barons and
the burgefles only by their reprefentatives;
and it 1s likely that a reprefentation from
the burgeffes, as carly as the burgefles came
mto parliament, had paved the way for a
l'Cpl'Cﬁ?lltﬂtiOll from the fmall barons, At

the fame time a diftin&tion was made in
the form of fummoning the greater and
the fimaller vaflals: the ioxmel were fum-

moned
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moned each figillatice per Lteras sogis, the
latter only n general per vicecomites.

This alteration in the perfons fummon-
ed, and the manner of fummoning to par-
fiament, muft probably have happened by
ftatute in the reign of king John. The
record of the ftatute is loft, together with
the other ftatutes of his reign; but the
form of the diftinGion in the fummons is
preferved, in the Magna charta of that
prince. And in the writs of his fon Henry
111, the fheriffs are directed to return the
knights of the fhire, and the burgeffes.

The like alteration happened in Scotland,
though at fomewhat a later period, as the
declenfion of the ftri¢t feudal {yftem came
always later in this country than in Eng-
land. The record of the ftatute is preferv-
ed in the year 1427 % By that fatute it
was declared, that the fmall barons and
free tenants needed not come to parliament,
provided they fent commiffioners from the
thires, but that the king fhould {ummon
the great barons, and church-men, by his
fpecial precept. »

Thefe laws bringing the reprefentativs
of the fhires and of the burrows into par

liamenf,
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liament, laid the foundation of the power
of the commons, in Great Britain.

The great number of mémbers in the:

Englifh parliament made it difficult, in all
the perambulations of parliaments, to find
one room capable of holding the whole
members; and therefore they came to be
divided into two houfes. The members of
the Scotch parliament on the contrary,
being lefs numerous, the fame difficulty of
finding a room large enough did not oc-
cur; and therefore, even after the intro-
duction of the commons, the whole mem-
bers fat in one houfe, and made but one
affembly.

It has been faid, that the privilege of
fitting in parliament was given to com-
miflioners of fhires, in England, by Simon
de Montfort, to fecure him in his power.
It has been faid, that the fame privilege
was given to the commiffioners for bur-
rows, by Edward I. in order to procure
from them fupplies, when he was in war
with France, and forefaw it from Scotland.,
The miftake arifes from aﬂ‘%’éing too much
to political, and too little to natural and
to feudal views, 'The feudal {yftem, flow
and regular in its movements, was not to

Y be

321



322

Peers,

Hiflory of the

be whirled about, in fubferviency to mi.
nifters, or even to-exigencies. The ranks
of the ftate intitled to government,
were fixed in the original conftitution;
gradual alterations in the conftitution
might produce gradual alterations in the
ranks of the ftate, and accordingly, the
gradual infranchifement of the burrows,
and the gradual difmembering of the great
baronies, brought the burgefles and the
freeholders into parliament: but that new
ranks thould be made, by a political nod,
to ftart up at once, in order to deprive
thofe of government, who had poflefled it
for centuries, s not to be credited, in that
fyftem, which of all others, was the moft
exalt, in afcertaining the orders of men.
If the commons were brought into parlia-
ment, to ferve a political purpofe, in Eng-
land, what was the political purpofe, and
where was the Montfort, or the Edward,who
brought them into parliament in Scotland?
The fame diflipation of land property,
which brought the commons into parlia-
ment, produced a great aiteration in the
nature of the nobility, intitled to fit there.
Originally, dukes, ecails, and barons
werc no other than officers appointed over
certam
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certain diftricts, the poffeflion of which
gave them a title to certain emoluments
and privileges, and fubjected them to cer-
tain duties. One of thefe privileges, and
likewife duties, was attendance in parlia-
ment. It has been fhown, that originally
feudal grants were not even hereditary:
as {foon then, as a duke, earl, or baron
was ftriped by the prince, of power over
his diftrict, he ceafed to be an officer; he
owed no longer attendance in parliament,
and the perfon who was putin his place
in the province, took his place in the great
council: afterwards, thefe offices came to
be hereditary, and none could be ftriped
of them, except for their crimes; but fill,
if a perfon firiped himfelf of his office, by
lemg away, or felling his fief, it is ob-
vious, by a continuation of the fame prin-
ciples, that he ceafed to be a feudal officer,
he could not enjoy the privileges attached
to a fubject which he had given away, nor
render duties in return for that fief which
another enjoyed. Hence it appears, that
the feudal peerage was originally territo-
rial, not attached to the perfon, but to
the pofleffion of the feudal eftate. The
caftle of Arundel conferring an earldom
Y 2 ' on
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on the proprietor of it, is faid to be a
remain of the old law, in this refpec,
in England: and * the late effays on
Britifh antiquities give us an inftance,
in Scotland, of an + earldom fold for mo-
ney, by which fale, all the honours at-
tending it, were transferred to the pur-
chafer.

This conftitution might laft as long as
there were few fales of fiefs, and as long
as only powerful families or perfons were
the purchafers: but when in the progrefs
of luxury, alienations became frequent,
and through the fame progrefs mean people
were enabled to become purchafers; it was
impofible, that either the pride of the no-
bility, or the fplendor of the kingdom,
could fufter fo unnatural a mixture. The
peerage then ceafed to pafs with the fief:
the king, in order to prevent the body
from expiring, created peers himfelf; thele
fat with thofe who were ancient peers by
prefeription; and the dignity of peerage
from being feudal, territorial, and official,
became allodial, perfonal, and honorary.

The author of the late Effays on Britifh
Antiquities, has traced the progrefs of this

alteration with wonderful accuracy, From

3 his



Conflitution of Parliament. 325
his enquiries it appears, that ¢ the firftP. 85
« form of the creation of an earl, was
« that of a grant of an office over a coun-
« ty.—When by the multiplication of
« earls, the earldoms were become more
numerous than the counties, the form
“ was to eret a particular eftate into an
« earldom, or county ; which was all that
« was neceflary, to beftow upon the pro-
“ prietor, the territorial dignity.—After-
“ wards, when the notion of perfonal
honour crept in; certain folemnities were
ufed at the creation of a peer, fuch as
¢« girding him with a {word, covering his
head with a cap of honour and circle of
gold, all of them marks of perfonal re-
“ {pect.—And now, both in England and
Scotland, the notion of territorial digni-
“ ty bemg quite worn out, an earl’s pa-
“ tent is fo framed, as to import a_ mere
perfonal dignity, without relation either
to office, or to land.”
The erection of the houfe of commons
in England, whofe interefts being to fup-
port: the people, were oppofite to thofe of
the lords; and the introdution of the new
nobifity, who owing their rife to the crown,
were devoted to it ; tended much to weak-
en
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en the power of the ancient barons, At an
@ra when the commons had rifen upon
the barons, and yet had not quite funk
them, fo that both balanced and weakened
each other, Henry VIII. was the moft
abfolute monarch that ever fate on the
Englifh throne. At an @ra when the
commons had rifen upon both the king
and the peerage, Charles I. was in a flate,
the weakeft that a king of England had
ever been reduced to.

The fimilar conflitutions of parliament
in England and Scotland, by the introduc-
tion of the commons, and of the new no-
bility, ought to have had, it would be
thought, fimilar effects in both countries;
yet they had not. In England, the com.
mons rofe immediately to vaft power: i
Scotland they never attained any power it
the legiflatare, and it is only fince the re-
volution, they attained even common free-
dom. ,
Many things contributed to this differ-

The moft general and important cauf
was the different circumftances of the two
nations themfelves: England was a trad-

ing country, and though originally the
land
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land property was ingroffed by the gieat
nobles, yet in the progrefs of trade, the
commons bought from thofe nobles,' great
part of their lands: but power follows
property: the fame caufe then, which
made the nobility powerful originally,
made the commons powerful afterwards.
In Scotland, on the other hand, we had
little or no commerce; the land property
was ingroflfed by the nobility ; and it con-
tinued to remain fo, as long as we had
parliaments: the fame caufe then, which
raifed the commons in the one country,
deprefled them in the other.

Again, the commons in England form-

ing an aflfembly fcparate from that of the.

peers, became a body more diftinguithed
by themfelves: they reared up rights and
privileges peculiar to their affembly: once
made a diftinét order in the conftitution
of government, they ftruggled to ballance
the peers, and having ballanced them,
they ftruggled next to overcome them:
being taken from the commons, they were
favoured by them, and favoured the com-
mons i return. The knights of fhires,
and the burgefles in Scotiand, on the con-
trary, continued all along to fit in the

fame
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fame houfe with the peers: the nation car-
ried away with the fplendor of thefe laft,
loft fight of their own reprefentatives;
and the reprefentatives themfelves impofed
upon by the fame {plendor, loft the idea of
their own importance. There could be
no balance where there was no diftintion
of affemblies: the commons could fet up
no diftinét rights and privileges 1n a fingle
body, of which they only made a part:
and not favoured by the people, they

would not favour the people in return.
Again, by the ftatute Quia Emptores in
England, upon the difmembering of a fief,
the new purchafers were made to hold not
of the alienor, but of the chief lord; and
therefore when the king’s vaffals were al-
lowed to alienate, all the purchafers from
them were made to hold directly of the
crown : whereas, in Scotland, as the fta-
tute Quia Emptores did not take effect,
many of the purchafers held of the lords
from whom they purchafed, fo that the
crown vaffals were not multiplied by the
addition of all the new purchafers.—Fur-
ther, in England, by an act of * Henty
VL every free-holder poffeffed of land of
forty fhillings of prefent rent, was intitled
' to
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to vote at eleitions, which law ftands to
this day: whereas, in Scotland, by an aét
of James 4 V1. none were intitled to vote l An.
in the counties, who had not a forty thil= 3 cap 114
ling land, not of prefent rent, but of old
extent, holding of the king, By an act of
1 Charles II. thofe voting on church lands | Aa.
wele obliged to have 1000 /. Scots of 1)16-:“? .
fent rent. - By another act in that § reign, §64n
voters were obliged to lave either a 40y, 21,
thilling land of cld extent,. or goo / Scots
of valued rent. And by later ftatutes fiill
greater attention is obliged to be fthown,
to the purity of rolls, fo circumfcribed in
their nature, and where intrufion and
abufc would be fo provoking.—Laftly, by
repeated refolutions of the houfe of com-
mons in England, it has been determined,
where prefcription has not fixed the man-
ner of eletting in particular boroughs,
that the election of members for boroughs,
fhall be, not in the common council, but
in the whole body of the burgefles; where-
as, in Scotland, the election for a borough
lies in the common council, and not in
the whole body of burgefles.
By this variety of differences, it has hap—
pened, that while there are above 30,000
Z voters
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voters in fome particular counties in Eng«
land, there are not in Scotland, ahove
3000 voters, free-holders and common
council men included.

The conftitution of Scotland, till incor-
porated with that of England, was in fa&
a mixture of monarchy and oligarchy: the
nation confifted of a commonalty without
the privilege of chufing their own repre-
fentatives; of a gentry intitled: indeed to
reprefent by eleCtion, but unable to ferve
the nation; and of a nobility, who op-
prefled the one, and defpifed both,

In this fituation, the reprefentatives of
the commons difcouraged with their own
infignificancy, cither did not attend the
parliament, or furrendered their privileges
when in it. It appears by the als of
1457, and 1503, that though the act of
1427 had given the free-holders a power
of fending reprefentatives to parliament,
yet none, or few, were fent: and in fa,
for forty years before the aét of 1587% 1t
15 certain, that not a fingle baron by te:
nure attended the parliament. The ercc-
tion of the lords of articles, a court com-
mittee, which under pretence of preparing

bufinefs for the parliament, admitted, and
5 CXe
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excluded what they pleafed, ammihilated
almoft the conftitution of that body. Is it
then to be wondered at, that while the
Englifh parliament, in the reign of Charles
II. were arraigning the conduét of that
king and his minifters, the Scotch parlia-
ment were pouring forth, to a prince not
beloved by their nation, addrefles, filled
with adulations 4, to a minifter who was LD“‘;:_“
hated by-themfelves. dale.

The revolution firft brought other max-
ims into our-government, and the union
gave other rights to our part of the legifla-
ture ; {o that now, our lords and commons
being incorporated with thofe of the Eng-
lifh, the conftitution of Scotland is fettled
upon that juft poife, betwixt monarchy,
ariftocracy, and democracy, which has
made the conftitution of England the
wonder of mankind.

Whether the limited number of the
Scotch elettors, or the extended number of
the Englith, is the moft advantageous, is
doubtful, For if the former is more cafily
managed by a minifter, the latter is more
eafily driven into fury by a faction, And
though it is true, that what concerns all,
fhould be judged of by all, yet it is equally

juft,
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juft, that thofe who have the largeft fhare
of the property, thould likewife have the
largeft fhare of that legiflature, which is
to difpofe of 1t.

In the declenfions of almoft every part
of the feudal {yftem, the Englith have gone
before us: at the diftance fometimes- of
one, and fometimes of many centuries,
we follow. However diftant, at prefent,
the profpect may appear, there is no im-
poflibility, in a future age, that that limi-
tation of eleCtors, which fubfifts at pre-
fent, from the lingering of the feudal fyf-
tem amongft us, may give way, to the
more extended, and allodial right of elec-
tion, which takes place among the Englifh.
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