6

ON THE AMERICAN INDIANS
(De Indis)

This, the first of the two relections on the ‘affair of the Indies’, was written
for the academic session 1537 -8, but was not delivered until January 1539.!
Juan de Heredia, the copyist of this portion of P, gave the relection no title.
From his introduction, it is clear that Vitoria began the lecture as a further
discussion of forcible baptism (see the lectio on ST II-1l. 10. 8, Appendix
B), with particular application to the Indians. In the event, however, he
delivered only the first of the three parts promised in the diuisio, the one
dealing with the Spanish titles to the conquest of America. The second
instalment of the relection, On the Law of War, delivered a few months
later, did not directly address the two remaining parts (though Vitoria’s
answer to the question of forcible baptism is deducible from 3. 1 §10 in that
work).

The copyist Heredia paired the two relections and described both, in the
colophon to On the Law of War, as De Indiis (‘On the Indies’). A later
hand added the more accurate heading De bello contra Indos (‘On the
War against the Indians’) at the head of the first folio; this is the origin of
the title by which the relection is now known (see footnote 2).

In addition to the usual notes of variant readings from LS, there are also
some references in the critical apparatus to G, fols. 445—-62 (reproduced in
Vitoria 1933 -5: 1. 519-29). This MS is essentially a witness of the Second
Recension, but is, in cnitical terms, a ‘contaminated text: that is, it
preserves some original readings from the First Recension which show that
its copyist was working from an exemplar independent of the tradition
represented by the printed editions (see, for example, footnotes 15, 19, 32).
For this reason, the places where it agrees with P against LS are invaluable
indications of authentic readings in Vitoria's original, before the editors of

1. This explains why the date is given in MS G (fol. 445) as 1538, and in P (fol. 124) as
1539; for a full discussion see Beltran de Heredia 1928: 132-53.
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the printed versions interfered with the text. The critical edition in the
Corpus Hispanorum de Pace series (Vitoria 1967) contains a valuable
apparatus of variants, and notes on sources; Barbier’s commentary is indis-
pensable for the doctrinal background (Vitoria 1966).
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RELECTION OF THE VERY REVEREND FATHER
FRIAR FRANCISCO DE VITORIA,
MASTER OF THEOLOGY AND MOST WORTHY PRIME
PROFESSOR AT THE UNIVERSITY OF SALAMANCA,
DELIVERED IN THE SAID UNIVERSITY, A.D. 1539

THE TEXT TO BE RE-READ is ‘Go ye therefore, and teach all nations, baptiz-
ing them in the name of the Father, and of the Son, and of the Holy
Ghost’ (Matt. 28: 19). This raises the following problem: whether it is
lawful to baptize the children of unbelievers against the wishes of their par-
ents? The problem is discussed by the doctors on Lombard’s Sentences
IV. 4.9, and by Aquinas in ST II-11. 10. 12 and HI. 68. 10.

This whole dispute and relection has arisen again® because of these
barbarians in the New World, commonly called Indians, who came
under the power of the Spaniards some forty years ago, having been pre-
viously unknown to our world.

My present discussion of these people will be divided into three parts:
first, by what right (ius) were the barbarians subjected to Spanish rule?
Second, what powers has the Spanish monarchy over the Indians in tem-
poral and civil matters? And third, what powers has either the monar-
chy or the Church with regard to the Indians in spiritual and religious
matters? The conclusion to the last question will thus lead back to a
solution of the question posed at the outset.

[Introduction: Whether this dispute is justified]

As FOR THE FIRST PART, it may first of all be objected that this whole dispute
is unprofitable and fatuous, not only for those like us who have no

2. De bello contra indos add. in marg. The title is given in G as ‘Relectio de Indiis a
Victoria anno 1538’; in L as ‘De Indis insulanis prior’, and in S as ‘De Indis
recenter inventis relectio prior’.

3. The controversy dated back to 1513 (see Introduction, pp. xxiii), but had recently
been renewed by Paul 1II's bull Sublimis Deus (see the Glossary, s.v.), which like-
wise took Matt. 28: 19 as its thema. Vitoria himself had referred to the problem of
the evangelization of the Indians in his 1534-5 lectures on S7 II-IL 10. 8 (see
Appendix B. §3, footnote 33), while his colleague Domingo de Soto wrote a repeti-
tion On the Right Way of Preaching the Gospel at about this time, now apparently
lost (Hamilton 1963: 179), which may also be referred to here.

233
Downloaded from https:/www.cambridge.org/core. University of Warwick, on 15 Mar 2017 at 13:10:04, subject to the
Cambridge Core terms of use, available at https:/www.cambridge.org/core/terms.
https://doi.org/10.1017/CBO9780511840944.012


https://doi.org/10.1017/CBO9780511840944.012
https:/www.cambridge.org/core/terms
https:/www.cambridge.org/core

Vitoria - Political Writings

warrant to question or censure the conduct of government in the Indies
irrespective of whether or not it is rightly administered, but even for
those whose business it is to frame and administer that government:

1. Neither the princes of the Spains nor the ministers of their royal
Councils are obliged to justify anew rights and titles which have already
been deliberated and judged, especially since the territories in question
are occupied in good faith and are now held in pacific possession by the
Spanish Crown. As Aristotle says in the third book of the Nicomachean
Ethics (111322 -3), ‘if we are to be always deliberating, we shall have to
go on ad infinitun’, so no prince or his ministers will ever be able to rest
easy in their consciences. If the titles of rule had always to be proved by
going back to the seeds of time, no tenure could ever be fully
established

2. Our princes Ferdinand and Isabella, who first occupied the
Indies, are known as ‘most Catholic Monarchs’, and Emperor Charles V
is officially entitled ‘most righteous and Christian prince’. Are we to
suppose that princes such as these would fail to make the most careful
and meticulous inquiries into any matter to do with the security of their
estate (status) and conscience, especially one of such importance? Of
course not; further cavils are unnecessary, and even insolent.*

Bur for the solution of this objection we must consider further the argu-
ment of Aristotle in the third book of his Nicomachean Ethics. Aristotle
means that, just as deliberation is impossible in matters which concern
events due to chance or natural phenomena, so too moral deliberations
may be considered impossible in cases of indisputable lawfulness and
goodness or indisputable unlawfulness and evil® That is to say, no one
should debate whether a life of courage, temperance, and justice is
better than a life of injustice, infamy, adultery, and so on.5 Such deliber-
ation would at any rate be un-Christian.

But where there is some reasonable doubt as to whether an action is
good or bad, just or unjust, then it is pertinent to question and deliber-

4. LSG interpolate: ‘It seems like looking for knots on a rush, this searching for ini-
quity in the house of the righteous’ The old Latin proverb quaerere nodum in
scyrpo (Plautus, Menaechmi 247; Terence, Andria 94i) meant to make a mountain
out of a molehill.

5. Nicomachean Ethics 1112°18-111314. Aristotle defines as ‘impossible to deliber-
ate’ matters which are beyond control or choice because caused by chance (like a
windfall of treasure), or by natural necessity (like the weather). He does not infer
the existence of any moral issue which he considers to be ‘impossible to debate’, as
Vitoria does, though he states that deliberation can only be about means, not ends.

6. LSG add ‘perjury and insults, or whether one should respect one’s parents’.
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On the American Indians intro.

ate, rather than acting rashly without any prior investigation of what is
lawful and what is not. These things which have both good and bad on
both sides are like many kinds of contracts, sales, and other transactions;
if undertaken without due deliberation, on the mere assumption that
they are lawful, they may lead a man into unpardonable wrongdoing. In
that case a plea of ignorance will be invalid; it is obvious that the man’s
ignorance was not invincible, since he failed to do everything he could to
consult beforehand what was lawful or not.

It follows that for an action to be good in cases where a person has no
other means of certainty, it is a necessary condition that he act in accor-
dance with the ruling and verdict of wise men. This is defined as one of
the necessary conditions of a good action in the second book of the
Nicomachean Ethics (1106°36-1107%2);” hence a person who does not
consult wise men in cases of doubt can have no excuse. Furthermore,
even when the action is lawful in itself, whenever reasonable doubts
arise about its lawfulness in a particular case recourse must be had to
the opinion of wise men, and their verdict must be followed, even
though they may judge wrongly. Thus, if a man fails to consult the
experts about a contract of doubtful legality, he undoubtedly acts wrong-
fully. It makes no difference whether or not the contract is legal in
itself; if he believes it to be legal merely on his own whim and judgment,
and not on the authority of the wise, he acts wrongly. Similarly, if a man
does consult wise men on a doubtful case, and then disregards their ver-
dict, he acts wrongly, even if the action is in itself lawful.

Take the example of a man who is uncertain whether he is legally
married to a particular woman. A doubt arises: is he bound to perform
his conjugal duty with the woman? May he lawfully do so, if he wishes?
Or indeed, may he demand her to perform it with him? He consults the
experts; the answer is an emphatic negative. Nevertheless, the man
decides on his own authority to disregard their verdict from love of the
woman. Now in this case the man certainly commits a sin by having
intercourse with the woman, even if it is in fact lawful, because he is
acting wilfully against conscience. It must be so, because in matters
which concern salvation there is an obligation to believe those whom the
Church has appointed as teachers, and in cases of doubt their verdict is
law. Just as a judge in a court of law is obliged to pass sentence accord-
ing to the evidence presented, so in the court of conscience every man
must decide not according to his own inclination, but by logical

7. The argument seems to be based on a misinterpretation of the sentence:
‘Excellence is a state concerned with choice . . . determined by reason and in the
way in which the man of practical wisdom would determine it’.
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arguments or the authority of the learned. To do otherwise is impudent,
and exposes one to the danger of sin, which is itself sinful.® Hence the
Old Testament teaches us (Deut. 17: 8-11):

If there arise a matter too hard for thee in judgment, between blood
and blood, between plea and plea, and between stroke and stroke,
being matters of controversy within thy gates; then shalt thou arise,
and get thee up into the place which the Lord thy God shall choose;
and thou shalt come unto the priests the Levites, and unto the judge
that shall be in those days, and enquire, and they shall shew thee the
sentence of judgment. And thou shalt do according to the sentence
of the law which they shall teach thee, and according to the judg-
ment which they shall tell thee, thou shalt do: thou shalt not decline
from the sentence which they shall shew thee, to the right hand, nor
to the left.

So in doubtful cases, I say, we must consult those whom the Church has
appointed for the purpose: that is, the prelates, preachers, confessors,
and jurists versed in divine and human law, since in the Church ‘God
hath set the members every one of them in the body as it hath pleased
him’, some the feet and some the eyes, and so on. (1 Cor. 12: 18); He
‘gave some apostles, and some prophets, and some evangelists, and some
pastors and teachers’ (Eph. 4: 11). And it is written: ‘the scribes and the
Pharisees sit in Moses’ seat: all therefore whatsoever they bid you
observe, that observe and do’ (Matt. 23: 2-3). So too Aristotle exhorts
us in the first book of the Nicomachean Ethics with these lines from the
poet Hesiod:

He who neither knows, nor lays to heart
Another’s wisdom, is a useless wight.”

Therefore it is not enough in conscience for a man to judge by himself
whether his actions are good or bad. In cases of doubt he must rely on
the opinion of those authorized to resolve such doubts. It is not suffi-
cient for businessmen merely to abstain from those contracts which they
know to be illegal, if at the same time they continue to make contracts of
dubious legality without consulting the experts.

For this reason I disagree with Cardinal Zabarella’s affirmation that,
if a certain thing which is in in fact a venial sin comes to judgment, but

8.  Vitoria’s probabilism, as discussed here, was dependent on the position of Aquinas
(Quodilibet 8. 3) and on Torquemada. He discussed the subject of the probable
claims of conscience at greater length in his lectures on Lombard’s Sentences 1V
(Vitoria 1567), and In ST 1I-I1. 47. 4 (Vitoria 1932-52: II. 358-9); compare On the
Law of War 2.3.

9. Works and Days 295-6, quoted at Nicomachean Ethics 1095°10.
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all the preachers and confessors who are authorized to judge such
matters declare it to be unlawful or pronounce it to be a mortal rather
than a venial sin, a person who as a result of his own inclination dis-
regards their verdict and decides in his own conscience that the act is not
mortally sinful may perhaps not be committing a sin. The example he
gives is the use of cosmetics and other superfluous adornments by
women. In point of fact, their use is a venial sin; and if the preachers
and confessors pronounce it a mortal sin, the woman who ignores their
opinion, convinced by her own craving to prettify herself into believing
that the practice is lawful or at most a venial sin, would not in the
Cardinal’s view be committing a mortal sin by painting herself in this
manner. But in my view this is a dangerous principle. Women are
obliged to obey the experts in all matters necessary to salvation, and they
place themselves in danger of damnation if they commit acts which in
the opinion of wise men are mortal sins.

Conversely, therefore, anyone who has first consulted wise men on a
doubtful course of action, and has obtained a verdict that it is lawful,
may subsequently undertake that course of action with a clear con-
science, at least until such time as an equally competent authority
pronounces a conflicting opinion which reopens the case, or leads to a
contrary verdict. Here, at any rate, the transgressor’s innocence is clear,
since he did everything in his power to act lawfully, and his ignorance
was therefore invincible.

From all this, we may deduce the following propositions:

§1 FIRsT, in every case of doubt there is a duty to consult with those com-
petent to pronounce upon it, since otherwise there can be no security of
conscience, regardless of whether the action concerned is really lawful
or unlawful.

§2 SEconD, if the upshot of the consultation with wise men is a verdict
that the action is unlawful, their opinion must be respected; and anyone
who disregards it has no defence in law, even if the action is in fact
lawful in itself.

§3 THIRD, if on the other hand the verdict of the wise is that the action is
lawful, anyone who accepts their opinion may be secure in his con-
science, even if the action is in fact unlawful.

To THE FIRST, returning to this business of the barbarians, we may reply
that the matter is neither so evidently unjust of itself that one may not
question whether it is just, nor so evidently just that one may not wonder
whether it might be unjust. It seems rather to have arguments on both
sides. At first sight, it is true, we may readily suppose that, since the
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affair is in the hands of men both learned and good, everything has been
conducted with rectitude and justice. But when we hear subsequently of
bloody massacres and of innocent individuals pillaged of their posses-
sions and dominions, there are grounds for doubting the justice of what
has been done.'” Hence it may be concluded that disputation is not
unprofitable, and the objection is answered.

Furthermore, even if the objection that this question admits of no
doubt were granted, it is not unusual in theology to debate questions
whose answer is certain (de re certa). After all, we admit debates on the
Incarnation of Our Lord and other articles of faith. The reason is that
not all theological disputations are of the deliberative kind. Frequently
they are demonstrative — that is, undertaken not to argue about the
truth, but to explain it.

But if anyone objects that, even if there was once some doubt about
this business, it has long since been discussed and settled by wise men,
and matters fully arranged according to their verdict, so that further
deliberation is unnecessary, my first reply is: ‘if so, blessed be the Lord!’
My lecture does not seek to imply the contrary, and I have no desire to
stir up fresh contentions. And second, I say that it is not the province of
lawyers, or not of lawyers alone, to pass sentence in this question.!!
Since these barbarians we speak of are not subjects {of the Spanish
Crown] by human law (iure humano), as I shall show in a moment, their
affairs cannot be judged by human statutes (leges humanae), but only by
divine ones, in which jurists are not sufficiently versed to form an
opinion on their own. And as far as I am aware, no theologian of note
or worthy of respect in a matter of such importance has ever been called
upon to study this question and provide a solution. Yet since this is a
case of conscience, it is the business of the priests, that is to say of the
Church, to pass sentence upon it. So it is written of the king ‘that it shall
be, when he sitteth upon the throne of his kingdom, that he shall write
him a copy of the Law out of that which is before the priests the Levites’
(Deut. 17: 18). And third, even if the principal question has been suffi-
ciently examined and resolved, in so great a matter there may yet remain
particular matters of doubt which merit some clarification.

In conclusion, I should regard it as something not unprofitable and
fatuous, but an achievement of considerable worth, if I were to succeed
in treating this question with the seriousness which it deserves.

10. Compare Vitoria’s comments to Miguel de Arcos on the conquest of Peru in
Appendix Al

11. For the significance of this assertion see Pagden 1986: 66— 7.
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On the American Indians 1. 1

[Question 1: On the dominion of the barbarians]

§4  Returning to the question, therefore, and proceeding in due order, I
shall first ask:

Question 1, Article 1: Whether these barbarians, before the arrival of
the Spaniards, had true dominion, public and private?

That is to say, whether they were true masters of their private chattels
and possessions, and whether there existed among them any men who
were true princes and masters of the others. It may seem in the first
place that they have no right of ownership (dominium rerum):

1. ‘A slave cannot own anything as his own’ (Institutions 11. 9. 3 Item
vobis; Digest XXIX. 2. 79 Placet). Hence everything a slave acquires
belongs to his master (Institutions 1. 8. 1 Nam apud omnes). But these
barbarians are slaves by nature.!? This last point is proved by Aristotle,
who says with elegant precision: ‘the lower sort are by nature slaves, and
it is better for them as inferiors that they should be under the rule of a
master’ (Politics 1254°20).* By ‘lower sort’ he meant men who are
insufficiently rational to govern themselves, but are rational enough to
take orders; their strength resides more in their bodies than in their
minds (1252°32). And if indeed it is true that there are such men, then
none fit the bill better than these barbarians, who in fact appear to be
little different from brute animals and are completely unfitted for
government. It is undoubtedly better for them to be governed by others,
than to govern themselves. Since Aristotle states that it is a natural law
that such men should be slaves, they cannot be true masters. Further-
more, it is no objection to argue that before the Spaniards arrived the
barbarians had no other masters; it is not impossible that a slave may be
a slave even without a master, as stated by the Glossa on the law Si usum
fructum (Digest XL. 12. 23); indeed, the law concerned expressly says so,
and there is an actual case adduced in the law Quid seruum (Digest XLV.
3. 36 pr.) on the unclaimed slave abandoned by his master, which shows
that such a slave may be appropriated by anyone. Therefore, if the
barbarians were slaves, the Spaniards could appropriate them.

12. P natura / hereditate in marg., omm. LSG.

13. 1° ethicorum PGL, om. S. For an extended discussion of Vitoria’s reading of
Aristotle’s theory of natural slavery in this article, see Pagden 1986: 67-78.
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§5 BUT ON THE OTHER HAND it may be argued that they were in undisputed
possession of their property, both publicly and privately. Therefore,
failing proofs to the contrary, they must be held to be true masters, and
may not be dispossessed without due cause.

I RepLY that if the barbarians were not true masters before the arrival of
the Spaniards, it can only have been on four possible grounds. To avoid
wasting time, I omit any recapitulation here of the many writings of the
theologians on the definition and distinctions of dominion (dominium),
which I have quoted at length elsewhere (see my discussion of restitution
in my lectures on Lombard’s Sentences IV. 15 and ST II-11. 62).} These
four grounds are that they were either sinners (peccatores), unbelievers
(infideles), madmen (amentes), or insensate (insensati).

[Question 1, Article 2: Whether sinners can be true masters]

There have been some who have held that the title to any dominion
(dominium) is grace, and consequently that sinners, or at least those who
are in a state of mortal sin, cannot exercise dominion over anything. This
was the heresy of the Poor Men of Lyon or Waldensians and later of
John Wycliff, one of whose errors condemned by the Council of
Constance was: ‘No one is a civil master while he is in a state of mortal
sin.’ The same opinion was enunciated by Richard Fitzralph, archbishop
of Armagh, in his Summa in quaestionibus Armenorum 10. 4 and in his
dialogue De paupertate Christi’®  Fitzralph claims that any such
dominion (dominium) held by a sinner is condemned by God, adducing
the verse ‘They have set up kings, but not by me; they have made
princes, and I knew it not’, and adding as explanation the next phrase:
‘of their silver and their gold have they made them idols’ (Hos. 8: 4). It
follows that such men lack any just dominion in the eyes of God:

14. Lombard’s treatment of restitutio (Sent. IV. 15) was the standard occasion for
theologians’ discussions of dominium; it was the thema, for instance, of Soto’s
important relection De dominio (1534), which is preserved in MS P, fols. 232-41.
As usual, Vitoria refers to the corresponding passage in Aquinas’ ST II-II. 62. 1 (for
his commentary on the latter see Vitoria 1932-52: I1I. 63-7).

15. De paupertate Christi : de fensionum parte' P defensionum G Defensorium pacis
LS. The reading adopted here is suggested by Barbier (Vitoria 1966: 16 n.), on the
basis of the parallel passage in On Civil Power 1. 6. After this sentence S inserts an
interpolation: ‘against whom wrote Walden, De antig. 1. 3. 82-3, I1. 3; but the
reference to Thomas Walden’s Doctrinale antiquitatum should apparently read I. 2.
3.81-3andIL 3.
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1. It is axiomatic that every dominion (dominium) exists by God’s
authority, since He is creator of all things and no one may have such
dominion unless he is given it by God; but it is not logical that He
should give such dominion to those who sin disobediently against His
precepts. Human princes do not give their goods or demesnes to rebels;
or, if they turn out to have done so, they take them away again. We
should judge the divine according to the human (Rom. 1: 18-20).
Hence God does not grant dominion to the disobedient.

2. As a sign of this He sometimes casts the wicked down from their
dominion, as he did Saul (1 Sam. 15-16), Nebuchadnezzar, and
Belteshazzar (Dan. 4, 5).

3. It is also written: ‘Let us make man in our image, after our
likeness; and let them have dominion over the fish of the sea and over
the fowl of the air, and over the cattle, and over all the earth, and over
every creeping thing that creepeth upon the earth’ (Gen. 1: 26). From
this it is clear that dominion (dominium) is formed in the image of God;
but the image of God is not in the sinner, hence the sinner cannot have
such dominion.

4. The sinner commits the crime of lese-majesty, and therefore
deserves to lose his dominion.

5. Augustine says that the sinner is not worthy of the bread which he
eats; even less will he be worthy, therefore, of dominion.

6. God gave the dominion of Paradise to our first parents Adam and
Eve, and then deprived them of it because of their sin; ergo, etc.

True, neither Wycliff nor Fitzralph make the necessary distinctions;
they appear to refer solely to jurisdiction (dominium jurisdictionis) or
lordship. But since their argument is no less applicable to all types of
ownership (dominium rerum), public and private, it is clear that they
intended their conclusion to apply to dominion (dominium) in general.
That at any rate is what Fitzralph clearly says, and that is the sense in
which Conrad Summenhart took their conclusion (Septipertitum opus de
contractibus 1. 7). Therefore anyone who accepts this conclusion may
argue that the barbarians were not true masters because they were con-
tinually in a state of mortal sin.

§6 BuUT ON THE OTHER HAND, mortal sin is no impediment to the civil right of
ownership, nor to true dominion. This was one of the propositions
determined by the Council of Constance.

1 REPLY that Almain’s attempt in his commentary on Lombard’s Sentences
(in IV. 15 §2) to prove the proposition using an argument taken from

241

Downloaded from https:/www.cambridge.org/core. University of Warwick, on 15 Mar 2017 at 13:10:04, subject to the
Cambridge Core terms of use, available at https:/www.cambridge.org/core/terms.
https://doi.org/10.1017/CBO9780511840944.012


https://doi.org/10.1017/CBO9780511840944.012
https:/www.cambridge.org/core/terms
https:/www.cambridge.org/core

Vitoria — Political Writings

d’Ailly is insufficient.!® He adduces the quandary of the starving man in
a state of mortal sin: deprived of the right of ownership, the man is
obliged to eat to survive, but forced to steal to eat, which of course is a
mortal sin; therefore he is caught in a vicious circle, and cannot avoid
mortal sin. The argument fails for three reasons: first, because
Fitzralph and Wycliff appear to be speaking of civil, not natural
dominion (dominium); second, because the conclusion is false, since in
cases of necessity it is permissible to steal; and third, because there is no
vicious circle, since the man may repent.'’” Hence Almain’s argument is
invalid, and one must reply with different arguments:

TO THE FIRST ONE MAY sAY that if the sinner had no civil ownership
(dominium ciuile), which is what our adversaries seem to be talking of,
then it follows that he would have no natural dominion (dominium
naturale). But this consequence is false, as I can prove as follows:
natural dominion (dominium) is a gift of God just as a civil ownership is,
or indeed even more so, since civil ownership clearly belongs to human
law;®® therefore if a man were to lose his civil ownership by offending
God, by the same reasoning he would lose his natural dominion; but the
proof that this is false is that the sinner does not lose his dominion
(dominiumy) over his own acts and body."” Ergo, etc.

To THE seconp, Scripture frequently gives evil sinners like Solomon,
Ahab, and others the titie ‘king’. No one can be a king without having
the right of jurisdiction (dominium jurisdictionis). Ergo, etc.

To THE THIRD, the opponents’ argument that all dominion (dominium)
is formed in the image of God may be turned round on itself: for man is
the image of God by his inborn nature, that is by his rational powers.
Hence he cannot lose his dominion by mortal sin. The minor premiss is
proved by Augustine, De frinitate 9 and by the theologians.

To THE FOURTH, David continued to call Saul lord and master even
when Saul was persecuting him (1 Sam. 26: 9). Indeed, David himself
occasionally sinned, but he did not lose his kingship as a result.

To THE FIFTH, it is written: ‘The sceptre shall not depart from Judah,
nor a lawgiver from between his feet, until Shiloh come’ (Gen. 49: 10).
Yet many kings have been evil. Ergo, etc.

16. Almain’s argument was foreseen, and refuted, by Fitzralph.
17. For a discussion of Vitoria’s argument at this point see Pagden 1987; 83-4.

18. That is to say, civil rights derive from human positive law, and human law in turn
derives from natural law (sce Pagden 1981a: 159), so that a natural right is anterior
to a civil right.

19. LS (but not G) add: ‘for the sinner retains the right of self-defence’.
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On the American Indians 1. 2ad 6-1. 3

To THE sIxTH, mortal sin does not deprive a man of spiritual juris-
diction; hence it cannot deprive him of his civil property (dominium
rerum), for this depends much less on Grace than spiritual jurisdiction.
The antecedent premiss is self-evident, for it is a fact that bad priests
consecrate the eucharist, and bad bishops consecrate priests. It is true
that Wycliff denies this, but it is admitted by Fitzralph.

FINALLY, it is wholly improbable, in the light of the precept ‘Be subject
to your masters [with all fear; not only to the good and gentle, but also
to the froward])’ (Rom. 13:1; 1 Pet. 2: 18) and the commandment against
stealing, that God should have wished it to be uncertain who the true
lords and masters are. In conclusion, therefore, the initial proposition is
manifestly heretical. For the Lord maketh his sun to rise on the evil and
on the good, and sendeth rain on the just and on the unjust (Matt. 5: 45),
and so too he gives his temporal goods to the good and the bad. My dis-
cussion of this article has not been provoked by any doubt on this score,
but only to teach us recognize all heretics from the indictment of this
one lunatic heresy.!

§7 [Question 1, Article 3: Whether unbelievers can be true masters]

We must now discuss of whether a man can be deprived of dominion by
reason of being an unbeliever. On the one hand, it seems that he can:

1. Heretics can have no dominion (dominium), so unbelievers, who
are no better than heretics, can have no dominion either. The major
premiss is clear from the decretal Cum secundum leges (Sext 5. 2. 19),
which warns that the goods of heretics are to be confiscated ipso iure.??

20. Itis not clear that this counter-argument is intended specifically to answer the sixth
ground above (on God’s depriving Adam and Eve of Paradise), unless some alle-
gorical interpretation of Paradise as potestas spinitualis is envisaged. By ‘spiritual
jurisdiction’ is meant the priest’s right to administer the sacraments. The challenge
to the authority of the Catholic Church on the grounds of the sinfulness and abuses
of its human ministers lay at the root of every heretical and protestant movement
for reform; hence Vitoria does not trouble to defend, or even to explain, the
Church’s orthodox position here.

21. The citation of Matt. 5: 45 in this connexion had been traditional since Innocent
IV’s commentary on Quod super his (sce the Glossary, s.v.). Vitoria had already,
and at greater length, rejected the Wycliffite definition of dominium in his
commentary on ST II-11. 62. 1 (Vitoria 1932~ 52: 1II. 105-11).

22. For Vitoria’s use of canonistic literature in this article, and his refutation of it by
theological arguments, see Muldoon 1968.

243

Downloaded from https:/www.cambridge.org/core. University of Warwick, on 15 Mar 2017 at 13:10:04, subject to the
Cambridge Core terms of use, available at https:/www.cambridge.org/core/terms.
https://doi.org/10.1017/CBO9780511840944.012


https://doi.org/10.1017/CBO9780511840944.012
https:/www.cambridge.org/core/terms
https:/www.cambridge.org/core

Vitoria — Political Writings

I RepLY with the following propositions:

1. It is no impediment for a man to be a true master, that he is an
unbeliever. This is the conclusion of St Thomas Aquinas, ST II-II. 10. 10.

This can be proved first by authority, from Holy Scripture, which
often calls unbelievers such as Sennacherib, Pharaoh, and others
‘kings’;®® Paul (Rom. 13: 1-5) and Peter (I Pet. 2: 13-14, 18) gave
orders to obey the rulers, who in their day were all unbelievers, and
ordained that servants should obey their masters; Tobit ordered a kid to
be returned to the pagans because he thought it was stolen (Tobit 2:
11-14), which he would not have done if the pagans had no right of
ownership (dominium).

We have also a proof based on reason. Aquinas shows that unbelief
does not cancel either natural or human law, but all forms of dominion
(dominia) derive from natural or human law; therefore they cannot be
annulled by lack of faith.

Hence the objection is a manifest error, like the preceding one, and
heretical t00.#* Tt is clear that it is not lawful to take away the posses-
sions of Saracens, Jews, or other unbelievers on the grounds of their
unbelief per se; to do so is theft or robbery, no less than it would be in
the case of Christians. Joseph made all the land of Egypt pay tribute to
Pharaoh, who was an unbeliever (Gen. 47: 20).

§8 2. Since the case of heretics is specially difficult, let us add a further
proposition: that under divine law a heretic does not forfeit his right of
ownership (dominium bonorum). This principle is well known, and
agreed by all; since the forfeiture of one’s possessions is a punishment,
and since divine law prescribes no punishment for this state (pro isto
statu), it follows that under divine law a man cannot be deprived of his
possessions on the grounds of heresy. Furthermore, this proposition is
deducible from the first proposition: if dominion (dominium) is not for-
feited on the grounds of unbelief, neither can it be forfeited on the
grounds of heresy, since divine law makes no special provision for heresy
in this sense.

§9 But the question remains, whether a heretic forfeits dominion in
human law? On one hand, Conrad Summenhart appears to hold that a
heretic ipso facto loses ownership of his goods (dominium bonorum), and
thus forfeits dominion in the court of conscience (Septipertitum opus de
contractibus 1. 7. 2—3). From this, Summenhart infers that a heretic may

23. LSG here insert an extra proof, based on ST II-1L. 34. 2 ad 2 (‘because hate of God
is worse than unbelief, and yet such hate, etc.”).

24. et est hereticam om. S. LS place the proof about Joseph at the end of this para-
graph higher up, after Tobit.
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On the American Indians 1. 3

not alienate his possessions; if he does, the transaction is null. He
adduces as proofs the decretal Cum secundum leges (Sext 5. 2. 19), where
Pope Boniface VIII formulates the premiss that the perpetrator of any
crime against the laws ipso facto loses his right of ownership (dominium
rerum), and expressly states that this applies to cases of heresy.
Johannes Andreae seems to be of the same opinion in his commentary
on this decretal, and the same view is held in Codex I. 5. 4 §3, where
heretics are forbidden to sell, donate, or make any form of contract con-
cerning their possessions. We may also adduce Aquinas’ argument in ST
I-IL 96. 4, which teaches that laws impose an obligation in conscience.”

§10 To answer this let us make the following further propositions:

3. A heretic incurs the punishment of confiscation of goods from the day
of the commission of his crime. This is the common view of the theo-
logians (see the determination in Eimeric, Directorium inquisitorum 3.
109, and Baptista Trovamala, Summa casuum, s.v. absolutio §17; it
seems also to be the conclusion of Cum secundum leges (Sext S. 2. 19)
and Codex 1. 5. 4 §3.

§11 4. Even though the crime has been committed, nevertheless confisca-
tion cannot take place until the heretic has been duly convicted. This again
is admitted by all the theologians, and is the determination in Sext 5. 2.
19. Indeed, it would be against natural and divine law that punishment
should be executed on a person before he is convicted.

§12 It follows from the third proposition above that confiscation of goods
may be retroactive to the time of the commission of the crime, even
when the heretic has been convicted after his death, no matter who has
possession of those goods at the time. This corollary is also accepted by
all; see in particular Nicolaus de Tudeschis’s commentary on the title
De hereticis (in X. 5.7. 10 §2; 16 §1-4).

§13 It further follows that all sales, donations, and other alienations of his
possessions by a heretic made after the date of his crime are invalid, and
that once he has been convicted all such transactions are rescinded by
the public treasury and the goods confiscated without compensation of
the purchasers. This again is universally accepted (see for example
Nicolaus de Tudeschis, loc. cit., and Codex, loc. cit.).

§14 5. The heretic is nonetheless a true owner in the court of conscience
(in foro conscientiae) until he is duly convicted. This proposition appears
to contradict Conrad Summenhart, Eimeric’s Directorium inquisitorum,
and expressly contradicts Johannes Andreae, but it is upheld by Silvestro
Mazzolini da Priero (Summa Syluestrina, s.v. haeresis 1. 8. 13), and

25. See Vitoria’s commentary on this article in On Laws §125, and On Civil Power 3. 1.
He discussed the same theme in /n ST IT-11. 89 - 122 (Vitoria 1932~ 52: V. 9-285).
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lengthily debated to similar effect by Hadrian VI (Quaestiones quod-
libeticae VI. 2) and Cajetan (Summula de peccatis, s.v. poena). The
proofs run as follows: first, because to be deprived of something ‘in the
court of conscience’ is a punishment, and should therefore by no means
be inflicted before conviction; and I am not sure that human law has the
power to convict. Then again, in the relevant decretal Cum secundum
leges (Sext S. 2. 19) Boniface VIII expressly states that confiscations in
cases of heresy are to be made in exactly the same way as the ipso facto
confiscations prescribed in cases of incestuous marriages, forced
marriages of free-born women after rape, non-payment of import duties,
or illegal export of prohibited goods such as arms to the Saracens. All
this is made quite clear in the decretal mentioned, and in Codex V. 5. 3
and IX. 13. 1, X. 5. 6. 6, and Digest XXXIX. 4. 16. But no one denies
that the incestuous man, the rapist, the arms-dealer with the Saracens,
or the tax-evader remains the true owner of his possessions in con-
science; why not the heretic, therefore? Conrad Summenhart himself
classes heresy along with these crimes.

There follow a number of corollaries:

§15 1. A heretic may lawfully live off his possessions;

§16 2. Further, he may dispose of his possessions by free gift (titulo
gratioso), for instance by donation;

§17 3. But he may not dispose of them by chargeable transactions (titulo

oneroso) such as sale or endowment if there is a possibility that a charge
may be brought against him in law, since this would clearly involve
deceiving the purchaser, who runs the risk of losing both the purchase
and the price if the vendor is convicted;

§18 4. Finally, if there is no danger of confiscation a heretic may even
lawfully dispose of his possessions by chargeable transaction; for
example a Catholic may lawfully purchase goods from a German heretic.
It would be harsh if a Catholic could not lawfully buy or sell lands to a
heretic in a Lutheran city. But this would be the necessary conclusion if
a heretic was no true owner of his possessions in the court of conscience.

§19  THE concrusion of all this is that the barbarians are not impeded from
being true masters, publicly and privately, either by mortal sin in general
or by the particular sin of unbelief. Nor can Christians use either of
these arguments to support their title to dispossess the barbarians of
their goods and lands, as Cajetan elegantly deduces (in ST II-I1. 66. 8).

26. The reference is located by Barbier (Vitoria 1966: 26 n.) as Septipertitum opus de
contractibus 1. 7. 2. LSG add: ‘And it would be too severe to compel a man who
had repented of heresy to return his goods to the public purse.’
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§20 [Question 1, Article 4;: Whether irrational men can be true masters]

It remains to discuss whether men who are irrational or mad can be true
masters. And first of all it may be debated whether a man requires the
use of reason in order to have dominion.

1. Conrad Summenhart concludes that dominion may belong to ir-
rational creatures, both sensate and insensate (Septipertitum opus de
contractibus 1. 6). His proof is that dominion is nothing other than ‘the
right to use a thing for one’s own benefit (ius utendi re in usum suum) ¥
Yet brute creatures have this sort of use of grasses and plants:

And God said, Behold, I have given you every herb bearing seed
which is upon the face of the earth, and every tree in the which is
the fruit of a tree yielding seed; to you it shall be for meat. And to
every beast of the earth, and to every fowl of the air, and to every
thing that creepeth upon the earth, wherein there is life, I have
given every green herb for meat: and it was so. (Gen. 1: 29-30)

So, 100, the stars have the right to shed their light:

And God set them in the firmament of the heaven to give light upon
the earth, and to rule over the day and over the night. (ibid. 17-18)

The lion has dominion (dominium) over all the animals that walk upon
the earth, whence it is called ‘king of the beasts’; and the eagle is lord of
all the birds of the air, according to the psalm: ‘the house of the eagle is
their leader’ (Ps. 104; 17).%

Silvestro Mazzolini da Priero shares this view, pointing out that the
elements exercise dominance over one another (Summa Syluestrina, s.v.
dominium §1-2).”

LET Us aNsweR with the following propositions, beginning with this first:

1. Irrational creatures clearly cannot have any dominion, for dominion
is a legal right (dominium est ius),® as Conrad Summenhart himself
admits. Irrational creatures cannot have legal rights; therefore they
cannot have any dominion. The minor premiss is proved by the fact that

27. On this definition see Pagden 1987: 84 (with an alternative translation of the
ambiguous Latin phrase ad usum suum, ‘for its proper use’).

28. Thisis the reading of the pre-Tridentine Vulg. (herodii domus dux est eorum); AV
reads ‘as for the stork, the fir trees are her house’ (ciconiae domus sunt abietes).

29. Mazzolini, however, makes a clear distinction between dominium perfectum and the
dominium rerum to which Vitoria refers.

30. LSG ius: usus P, deinde eras. It appears that the scribe of P crossed his mistake
out with the intention of writing the correction in the margin, but if he did so it is
now illegible.
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irrational creatures cannot be victims of an injustice (iniuria), and there-
fore cannot have legal rights: this assumption is proved in turn by con-
sidering the fact that to deprive a wolf or a lion of its prey is no injustice
against the beast in question, any more than to shut out the sun’s light by
drawing the blinds is an injustice against the sun. And this is confirmed
by the absurdity of the following argument: that if brutes had dominion,
then any person who fenced off grass from deer would be committing a
theft, since he would be stealing food without its owner’s permission.

And again: wild animals have no rights over their own bodies
(dominium sui); still less, then, can they have rights over other things.
The major premiss is proved by the fact that it is lawful to kill them with
impunity, even for sport; as Aristotle says, hunting wild animals is
naturally just (Politics 12569 —25).

Finally, these wild beasts and all irrational beings are subject to the
power of man, even more than slaves; and therefore, if slaves cannot
own anything of their own, still less can irrational beings. This argument
is confirmed by Aquinas (ST I-II. 1. 1-2, I-IL. 6. 2, and Summa contra
gentiles 1II. 2): only rational creatures have mastery over their own
actions (dominium sui actus), as Aquinas also shows in ST 1.82. 1 ad 3.}
If, then, brutes have no dominion over their own actions, they can have
no dominion over other things.

Although this argument may seem a mere quibble over words, it is
quite improper and contrary to normal usage.” We do not speak of
anyone being ‘the owner’ of a thing (dominum esse) unless that thing lies
within his control. We often say, for example: ‘It is not in my control, it
is not in my power’, meaning I am not master or owner (dominus) of it.
By this argument brutes, which do not move by their own will but are
moved by some other, as Aquinas says (ST I-Il loc. cit.), cannot have any
dominion (dominium).

The objection proposed by Silvestro Mazzolini da Priero, namely that
dominion sometimes means not a legal right but merely de facto power,
such as the dominance of fire over water, is invalid. If this definition of
dominion were correct, then a robber would have the right over other
men (dominium in homines) to commit murder simply because he had
the power to do so, and a thief would have the right to steal money.
Therefore, when he speaks of the stars ‘ruling’ over day and night or
calls the lion ‘king of the beasts’, these are mere figures of speech.

31. LSG add: ‘a person is master of his own actions insofar as he is able to make
choices between one course and another; hence, as Aquinas says in the same pas-
sage, we are not masters as regards our appetite for our own destiny, for example’.

32. LS add ‘to attribute dominion to irrational beings’. The variant looks attractive; G,
however, agrees with P.
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§21 [Question 1, Article 5: Whether children can be true masters]

On the other hand what of a different question, raised in connexion with
children before the age of reason: can they be legal masters? Children
seem in this respect not to be any different from irrational beings. As
the Apostle says: ‘the heir, as long as he is a child, differeth nothing
from a slave’ (Gal. 4: 1). But a slave cannot be a master; ergo, etc.

LET Us ANSWER With this second proposition:

2. Children before the age of reason can be masters. This is self-
evident, first because a child can be the victim of an injustice (iniuria),
therefore a child can have legal rights, therefore it can have a right of
ownership (dominium rerum), which is a legal right. Again, the posses-
sions of an orphan minor in guardianship are not the property of the
guardians, and yet they must be the property of one of the two parties; a
fortiori they are the property of the minor. Again, a child in guardian-
ship may legally inherit property; but an heir is defined in law as the
person who succeeds to the inheritance of the deceased, hence the child
is the owner of the inheritance (Digest XLIV. 3. 11; Institutions 11. 19.
7).3 Furthermore, we said earlier (1. 2 §3, and ad 3) that the founda-
tion of dominion is the fact that we are formed in the image of God;
and the child is already formed in the image of God. The Apostle goes
on to say, in the passage of Galatians quoted, ‘the heir, as long as he is a
child, differeth nothing from a slave, though he be lord of all’ (Gal. 4: 1).
The same does not hold of an irrational creature, since the child does
not exist for another’s use, like an animal, but for himself.

§22  [Question 1, Article 6: Whether madmen can be true masters]

But what of madmen (I mean the incurably mad, who can neither have
nor expect ever to have the use of reason)?

LET Us ANsWER With this third proposition:
3. These madmen too may be true masters. For a madman too can
be the victim of an injustice (iniuria); therefore he can have legal rights.
I leave it to the experts on Roman law to decide whether madmen can
have civil rights of ownership (dominium ciuile).
§23 Whatever the answer to that, I conclude with this final proposition:

33. P heres subcedit in defunti hereditate ergo est dominus hereditatis : Sed heres est
qui succedit in ius defuncti et qui est dominus haereditatis LSG.
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4. The barharians are not prevented by this, or by the argument of the
previous article, from being true masters. The proof of this is that they are
not in point of fact madmen, but have judgment like other men.3* This is
self-evident, because they have some order (ordo) in their affairs: they
have properly organized cities, proper marriages, magistrates and
overlords (domini), laws, industries, and commerce, all of which require
the use of reason. They likewise have a form (species) of religion, and
they correctly apprehend things which are evident to other men, which
indicates the use of reason.® Furthermore, ‘God and nature never fail
in the things necessary’ for the majority of the species, and the chief
attribute of man is reason; but the potential (potentia) which is
incapable of being realized in the act (actus) is in vain (frustra).®

Nor could it be their fault if they were for so many thousands of years
outside the state of salvation, since they were born in sin but did not
have the use of reason to prompt them to seek baptism or the things
necessary for salvation.

THus if they seem to us insensate and slow-witted, I put it down main-
ly to their evil and barbarous education.’ Even amongst ourselves we
see many peasants (rustici) who are little different from brute animals.

[Question 1, Conclusion]
THE CONCLUSION OF ALL THAT HAS BEEN SAID is that the barbarians

undoubtedly possessed as true dominion, both public and private, as any
Christians. That is to say, they could not be robbed of their property,

34. LSG substitute for the last phrase: ‘but have, in their own way, the use of reason’.

35. Vitoria’s sketch of Indian society is a modified version of Aristotle’s criteria for the
civil life (e.g. Politics 1328%6-22), particularly as developed in Aquinas’ commen-
tary on the famous passage on barbarians as ‘natural slaves’ (Polifics 125528 - 34):
Aquinas, 1971: A.74- A.93. See Pagden 1986: 68-79, and compare 3. 8 below.

36. This ‘gnomic utterance’ is an intended echo of Aristotle’s oft-repeated dictum that
‘nature makes nothing in vain’ (On the Soul 432°22-3 ‘nature never makes any-
thing without a purpose and never leaves out what is necessary’; Generation of
Animals 788°20-1 ‘nature never fails nor does anything in vain’; Politics 1253%8,
1256°20- 1 ‘nature makes nothing incomplete and nothing in vain’; cf. 2. 2 below).
Vitoria’s pupil Domingo de las Cuevas, in his De insulanis, glossed this passage:
‘God and nature make nothing in vain, and since they [the Indians] potentially have
the use of reason, being men, they are able to have it, and therefore they do have it’
(printed in Vitoria 1967: 196-218, on p. 199). The full implication of the argument
had already been pointed out by Bernardo de Mesa at the Junta of Burgos in 1513:
to claim that the Indians were natural slaves was to imply that God had created an
imperfect creature incapable of realizing its potential (Pagden 1986: 49-50, 93-7).

37. For a full discussion of the Aristotelian concept of ethismus to which Vitoria here
alludes see Pagden 1986: 82.
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On the American Indians 1. 6 -concl.

either as private citizens or as princes, on the grounds that they were not
true masters (ueri domini). It would be harsh to deny to them, who have
never done us any wrong, the rights we concede to Saracens and Jews,
who have been continual enemies of the Christian religion. Yet we do
not deny the right of ownership (dominium rerum) of the latter, unless it
be in the case of Christian lands which they have conquered.

TO THE ORIGINAL OBJECTION ONE MAY THEREFORE SAY, as concerns the
argument that these barbarians are insufficiently rational to govemn
themselves and so on (1. 1 ad 2):

1. Aristotle certainly did not mean to say that such men thereby
belong by nature to others and have no rights of ownership over their
own bodies and possessions (dominium sui et rerum). Such slavery is a
civil and legal condition, to which no man can belong by nature.

2. Nor did Aristotle mean that it is lawful to seize the goods and
lands, and enslave and sell the persons, of those who are by nature less
intelligent. What he meant to say was that such men have a natural
deficiency, because of which they need others to govern and direct them.
It is good that such men should be subordinate to others, like children to
their parents until they reach adulthood, and like a wife to her husband.
That this was Aristotle’s true intention is apparent from his parallel
statement that some men are ‘natural masters’ by virtue of thei: superior
intelligence. He certainly did not mean by this that such men had a legal
right to arrogate power to themselves over others on the grounds of their
superior intelligence, but merely that they are fitted by nature to be
princes and guides.

Hence, granting that these barbarians are as foolish and slow-witted
as people say they are, it is still wrong to use this as grounds to deny
their true dominion (dominium); nor can they be counted among the
slaves.® It may be, as I shall show, that these arguments can provide
legal grounds for subjecting the Indians, but that is a different matter.

8§24 For the moment, the clear conclusion to the first question is therefore
that before arrival of the Spaniards these barbarians possessed true
dominion, both in public and private affairs.

[Question 2: By what unjust titles the barbarians of the New World
passed under the rule of the Spaniards]

Accepting, therefore, that they were true masters, it remains to consider
by what title we Christians were empowered to take possession of their

38. LS (but not G) add ‘civil slaves’.
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territory. I shall first list the irrelevant and illegitimate titles which may
be offered, and then pass to the legitimate titles by which the barbarians
could have been subjected to Christian rule. There are seven irrelevant
titles, and seven or perhaps eight just and legitimate ones. And the first
title might be as follows:

Question 2, Article 1: First unjust title, that our most serene Emperor
might be master of the whole world

If this were so, then even if in the past there had been some irregularity
(uitium) in the Spanish title, it would be entirely wiped out in the person
of our most Christian Caesar the emperor.®® Granting the barbarians
had true dominion as explained above, they might still have superior
overlords, just as lesser princes are beneath a suzerain and some kings
are beneath the emperor, because it is possible for several parties to
have dominion over the same thing; hence the jurists’ well-worn
distinctions between dominions high and low (dominium altum, bassum),
direct and usable (directum, utile), and mere and mixed (merum,
mixtum). The question, then, is whether these barbarians had some
superior overlord. This doubt can refer only to the emperor and the
pope; it is them I shall discuss.

1. Itseems in the first place that the emperor is master of the whole
world, and consequently of the barbarians. This is clear first of all from
the common style of address used of the emperor [as ‘Divine Maximil-
ian, or Eternally August Charles Lord of the World (orbis dominus)’J;*°
and second, from the passage in Luke which speaks of a decree going
out ‘from Casar Augustus that all the world should be taxed’ (Luke 2:
1), since it would not be fitting that Christian emperors should be of less
rank than the Roman emperor Augustus.

2. Our Lord evidently judged Caesar to be the true master of the
Jews, since he said ‘Render unto Caesar the things which be Caesar’s’
(Luke 20: 25). But he clearly couid not have had this right (jus) other
than as emperor. To this effect Bartolus of Sassoferrato states expressly
in his commentary on Emperor Henry VII’s constitution Ad reprimen-
dam (X. 1. 31. 8) that ‘the emperor is de iure master of the whole
world’.*! The same opinion is expressed in the Glossa ordinaria on the

39. Charles I of Spain succeeded his grandfather Maximilian as emperor in 1520.
40. The words in square brackets are supplied from LSG, having been omitted by P.

41. For Bartolus’ celebrated distinction between the emperor’s de iure and de facto
dominion of the world, see Skinner 1978: 1. 9-10.
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decretal Per uenerabilem (X. 4. 17. 13), and again at length on Venerabi-
lem (X. 1. 6. 34), adducing as proof the canon In apibus (Decretum C.7.
1. 41) in which Jerome talks of there being one emperor in all the world
just as there is one queen in a hive of bees (Epistles 125. 15); the Roman
Lex Rhodia (Digest XIV. 2. 9), where Emperor Antoninus says ‘I, master
of the universe (dominus mundiy’; and the law Bene a Zenone (Codex
VIL 37. 3 §1), which states that ‘all things are understood to belong to
the ruler’.”

3. A further proof is that first Adam and later Noah were clearly
masters of the whole world, according to the words of the Lord to
Adam: ‘Let us make man in our image, after our likeness, and let them
have dominion over the fish of the sea, and over the fowl of the air, and
over the cattle, and over all the earth’, and a little further on, ‘Be fruitful
and multiply, and replenish the earth, and subdue it’, which he repeated
in more or less the same terms to Noah (Gen. 1: 26, 28; 8: 17). Now
they had successors, who must therefore have been masters of the earth.

4. Again, we cannot suppose that God founded any but the best
kind of government in the world, since ‘in wisdom hast Thou made them
all’ (Ps. 104: 24). But the best kind of government is monarchy, as St
Thomas says so well in De regimine principum 1. 2, and as Aristotle
seems to think in Politics 1286°3-7;% therefore by divine institution
there ought to be one emperor of the world.

5. Finally, things which are additional to nature (praeter naturam)
ought to imitate natural things; but in natural things there is always one
ruler, as one heart in the body, one rational part in a soul. Therefore
there should be only one ruler in the world, just as there is only one
God.

Bur this opinion is without any foundation. I reply as follows:

§25 1. MY FIRST PROPOSITION is that the emperor is not master of the whole
world. The proof of this is as follows: dominion (dominium) can exist
only by natural law, divine law, or human law. But the emperor is not
master of the world by any of these. The minor premiss is proved as
follows.

42. For the standard canonist texts cited in this paragraph (compare [ On the Power of
the Church 5. 1, 5. 9), see the Glossary, s.vv., and Muldoon 1968: 269-71; on Lex
Rhodia as a topic in juristic writings about imperial power, Ullman 1975: 57-8.

43. Compare On Civil Power 1. 8. Aquinas prefers the ‘mixed’ constitution in ST I-IL
105. 1 (see On Law §136 ad loc., p. 197); Auristotle prefers aristocracy in the
passage of the Politics alluded to here, whereas he opts for monarchy in Nicoma-
chean Ethics 1160°31~6.
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First, as regards natural law: St Thomas rightly says that in natural
law all are free other than from the dominion (dominium) of fathers or
husbands, who have dominion over their children and wives in natural
law (ST 1. 92. 1 ad 2; L. 96. 4); therefore no one can be emperor of the
world by natural law. St Thomas also says that dominion and supremacy
(praelatio) were introduced by human law, not natural law (ST II-IL 10.
10). Otherwise there would be no good reason why imperial dominion
should belong to the Spaniards rather than to the French* Aristotle
puts it this way: power is of two kinds, family power like that of a father
over his sons or a husband over his wife, which is natural, and civil
power, which may indeed have had its origin in nature and may thus be
said to belong to natural law, since as St Thomas says ‘man is a civil
animal’ (De regimine principum 1. 1), but which was undoubtedly not
instituted by nature, but by an enactment (lex).

Second, as regards divine law: we nowhere read of the emperors and
masters of the world before the advent of Christ, even though Bartolus
of Sassoferrato in that gloss of his on Ad reprimendam (X. 1. 31. 8)
adduces Nebuchadnezzar, of whom it was said: ‘Thou, O king, art a king
of kings, for the God of heaven hath given thee a kingdom, power, and
strength, and glory, and wheresoever the children of men dwell hath he
given into thine hand, and made thee ruler over them all’ (Dan. 2:
37-8). But it is certain that Nebuchadnezzar did not receive some
special gift of imperial power from God; the meaning of the passage is
simply that he ruled like any other prince, since as Paul says ‘there is no
power but of God’ (Rom. 13: 1), and ‘by Me kings reign and princes
decree justice’ (Prov. 8: 15). Besides, Nebuchadnezzar’s empire did not
reach de iure over the whole world, as Bartolus thinks, since the Jews
were not by right his subjects. And this last fact proves that no one was
ever master of the whole world by divine law, because the people of
Israel was free of any foreign suzerain - indeed, was expressly
forbidden by law from having any foreign master: ‘thou mayest not set a
stranger over thee’ (Deut. 17: 15). And although St Thomas Aquinas
appears to affirm that God delivered imperial power to the Romans
because of their justice and patriotism and excellent laws (De regimine
principum 1I11. 4), and Augustine says the same thing (De ciuitate dei 111
10), we are not to understand that they held their empire by divine
institution or livery of seisin (traditio), but that divine Providence
brought it about that they should obtain universal empire by some other

44. LS read: ‘to the Germans rather than the French’ (G ‘to the Germans rather than
any others’). The change makes better sense after Charles V’s abdication of the
imperial title on 16 January 1556. This reading is therefore prima facie evidence of
posthumous tampering with the text; compare On the Law of War 2. 3, footnote 27.
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right, such as just war or some other way. This was not the sense in
which Saul and David received their kingship ‘from God’.

This point can easily be understood by anyone who examines the
method of succession by which the empires and dominions of the world
have been handed down to our own day. Leaving aside those which
passed away before the Flood, it is clear that after Noah the world was
divided into various countries and kingdoms. This was either ordered by
Noah himself, who lived for three hundred and fifty years after the
Flood (Gen. 9: 28) and sent out expeditions to colonize the various
regions of the earth, according to the account of Berosus of Babylon;*
or, as seems more likely, by mutual consent of the nations, as various
families colonized different countries. So Abraham said to Lot: ‘Is not
the whole land before thee? Separate thyself, I pray thee, from me; if
thou wilt take the left hand then I will go to the right, or if thou depart to
the right hand then I will go to the left’ (Gen. 13: 9). We are told in
Gen. 10 how the great-grandsons of Noah divided ‘in their lands and
after their nations’, either because in some lands certain men set them-
selves up as tyrants for the first time (as was the case of Nimrod, of
whom it is said that he first ‘began to be a mighty one in the earth’, Gen.
10: 8), or because some of them gathered together in one common-
wealth and by common consent set up a prince. What is certain,
however, is that dominions and empires began on earth in one of these
two not dissimilar ways; and they have since been handed down by in-
heritance or conquest or some other title until our own times, or at least
down to the advent of our Saviour. So it is obvious that no one before
Christ obtained an empire by divine law; and the emperor is not entit-
led on any such grounds to arrogate to himself the dominion (dominium)
of the whole world, nor, as a consequence, of these barbarians.

Since the advent of our Lord, however, it might be claimed that there
has existed a single emperor of the world by livery of seisin (traditio)
from Christ, since He was master of the world by his human nature
according to the verse ‘All power is given unto me in heaven and in
earth’ (Matt. 28: 18). This is to be understood as referring to His
humanity according to Augustine and Jerome; and according to the
words of the Apostle, ‘for He hath put all things under his feet’ (1 Cor.
15: 27), and it is taken to mean that, as He left one vicar on earth in
spirituals, so too He left a vicar, namely the emperor, in temporals. St
Thomas says that Christ was the true master and monarch of the world
from the moment of his birth, and that Augustus was unwittingly his
regent. This obviously means regent in temporal, not spiritual things.

45. Fragments of Berosus are preserved in Josephus, Contra Apionem 1. 19.
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And therefore, if Christ’s kingdom was temporal, it embraced the whole
world; so it follows that Augustus was master of the world, and by this
token so are his successors.

But this too is quite invalid as an argument. First, it is by no means
certain that Christ was temporal master of the world according to his
humanity — more probably not, since the Lord himself seems to have
asserted ‘My kingdom is not of this world’ (John 18: 36), from which St
Thomas deduced in De regimine principum 1I1. 13 that Christ’s dominion
(dominium) is directly ordained for the salvation of the soul and spiritual
goods, though it is not excluded from temporal things insofar as they are
ordained for spiritual ends. It is thus clear that St Thomas did not hold
the opinion that Christ’s kingdom was of the same type as civil and
temporal kingship, although for the purposes of redemption He had
complete power even in temporal matters. Apart from this purpose,
however, he had no power.* Besides, even if He was a temporal lord, it
is mere guesswork to deduce that He left this power to the emperor,
since there is no mention of such a thing in all Scripture. As for the
point that St Thomas says that Augustus Caesar was Christ’s vice-gerent,
the first point is that he said this in De regimine principum, but else-
where, when specifically discussing the power of Christ (ST III. 59), he
made no mention of this temporal power of Christ; and the second
point is that St Thomas meant that Augustus was ‘vice-gerent of Christ’
in the sense that temporal power is subject and subservient to spiritual
power. Indeed, in this sense kings are ministers of bishops, just as the
craft of the armourer is subservient to the crafts of knighthood and war;
but the knight or general is not an armourer himself, even though he
exercises command over the armourer in the manufacture of arms.*’ So
St Thomas comments expressly on the passage in question (in John 18:
36) that Christ’s kingdom was not temporal, as Pilate understood it, but
spiritual, as the Lord himself declared: ‘Thou sayest that I am king; to
this end was I born, and for this cause came I into the world, that [
should bear witness unto the truth’ (John 18: 37). It is evident, there-
fore, that to say that there is a single emperor and master of the world
by livery of seisin (traditio) from Christ is simple twisting of the evidence.

An obvious confirmation is the following: if the emperor was master
by divine law, how did the empire come to be divided into its western
and eastern components? The division was first made between the sons
of Constantine the Great; later Pope Stephen transferred the western
empire to the Germans, as stated in the decretal Venerabilem (X. 1. 6.

46. This passage summarizes the argument of On Civil Power 1. 11.
47. Compare I On the Power of the Church 3. 3.
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34)% The comment of the Glossa ordinaria on this decretal, to the
effect that the Greeks ceased to be emperors from this moment, is igno-
rant and wrong, since the German emperors never claimed that their
title made them lords of Greece. Besides, the emperor of Constanti-
nople John VIII Palaeologus was recognized as the legitimate emperor
at the Council of Florence (1439).

Furthermore, the patrimony of the Church is not subject to the
emperor, as even the jurists, among them Bartolus himself, admit. But if
everything in the world was subject to the emperor by divine law, no
emperor could remove anything from that subjection by a donation or
other title, any more than a pope can exempt anyone from the papal
power.* But the kingdoms of Spain and France are not subject to the
emperor, as stated in Innocent III's decretal Per uenerabilem (X. 4. 17.
13), even though the author of the Glossa ordinaria wilfully adds that this
is only so de facto, but not de iure.

Finally, the doctors admit that city republics (ciuitates) which were
once subject to the empire may gain their independence by invoking
custom. This could not be so if their subjection were a matter of divine
law3!

Third, as regards human law: it is established that in this case, too,
the emperor is not master of the whole world, because if he were it
would be solely by authority of some enactment (lex), and there is no
such enactment. Even if there were, it would have no force, since an en-
actment presupposes the necessary jurisdiction; if, therefore, the
emperor did not have universal jurisdiction before the enactment of the
law, the enactment could not be binding on those who were not his
subjects. Nor does the emperor have universal dominion by legitimate

48. PG ad Romanos : ad Germanos LS. For the famous decretal Venerabilem (which
all the witnesses incorrectly cite as Per uenerabilem) see the Glossary, s.v.

49. Vitoria alludes to the Donation of Constantine (cf. On Civil Power 1. 11; I On the
Power of the Church 5. 1).

50. The German Johannes Teutonicus, author of the Glossa ordinaria on the decretals,
was indeed a strong defender of the de iure universal dominion of the German em-
peror (Tierney 1954: 617-19); but it was a Spanish canonist who first glossed Per
uenerabilem as meaning that the kings of Spain were de facto exempt from the em-
peror’s suzerainty (Gaines Post, ‘Blessed Lady Spain: Vicentius Hispanus and
Spanish National Imperialism in the Thirteenth Century’, Speculum 29 (1954), 198-
209). Furthermore, it is disingenuous to assert that Innocent ‘states’ that the king-
dom of Spain is not subject to the emperor, since his decretal refers only to France.

51. For the debate about the Regnum Italicum alluded to here, and Bartolus’
‘revolutionary political claim’ that Italian city-states or communes may be said to be
sibi principes if they can prove that they have exercised de facto independence “for a
very long time’, see Skinner 1978: I. 1-12. In view of the specific context, ciuitates
is here rendered ‘city republics’, rather than ‘cities’ or ‘communities’, as elsewhere.
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succession, gift, exchange, purchase, just war, election, or any other legal
title, as is established.
Therefore the emperor has never been master of the whole world.

§26 2. THE SECOND CONCLUSION is that even if the emperor were master of
the world, he could not on that account occupy the lands of the barbar-
ians, or depose their masters and set up new ones, or impose taxes on
them. The proof is as follows. Even those who attribute dominion of
the whole world to the emperor do not claim that he has it by property
(per proprietatem), but only that he has it by jurisdiction (per iurisdic-
tionem). Such a right does not include the licence to turn whole
countries to his own use, or dispose at whim of townships or even
estates.

FROM EVERYTHING THAT HAS BEEN saID, therefore, it is clear that the
Spaniards could not invade these lands using this first title.

Question 2, Article 2: Second title, that the just possession of these
countries is on behalf of the supreme pontiff

Those who defend this title — and it has energetic supporters — assert
that the pope is monarch of the whole world, even in temporals, and
consequently that he was empowered to constitute the kings of Spain as
kings and lords of those lands; and that this was in fact what happened.
1. In this connexion, it is the opinion of some jurists that the pope
has plenary jurisdiction in temporals throughout the whole world.
Indeed, Bartolus seems to hold this in his commentary on Ad reprimen-
dam (X. 1. 31. 8), adding that the power of all secular princes is
bestowed upon them by the pope. This is the view of Hostiensis in his
commentary on the decretal Quod super his (X. 3. 34. 8), of St Antonino
of Florence in his Summa theologica I11. 22. 5, and of Agostino Trionfo.
Silvestro Mazzolini da Priero; shares their view, and attributes an
even larger and more generous plenitude of power to the pope (Summa
Syluestrina, s.vv. infidelitas §7, Papa §7 - 14, legitimus §4). What he has
to say on the subject in these passages is truly extraordinary: for
instance, that the power of the emperor and of ali other princes is sub-
delegated through the pope, being derived from God through the media-
tion of the pope, and that all their power therefore depends on the pope;
that Constantine gave the papal lands in recognition of the pope’s
temporal dominion, while the pope in return gave Constantine the
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usufruct and revenues of the empire; or indeed that Constantine
donated nothing, but merely returned what had been taken away, and
that if the pope does not exercise jurisdiction in temporal matters
beyond the borders of the patrimony of the Church this is not because
he lacks the authority to do so, but merely to preserve peace and avoid
provoking the Jews. All these things, and a good deal besides in even
more foolish and idle vein, Mazzolini asserts.

And the one proof adduced by all these fellows is simply this: ‘The
earth is the Lord’s, and the fulness thereof® (Ps. 24: 1), and ‘All power is
given unto me in heaven and in earth’ (Matt. 28: 18). The pope is
Christ’s vicar; and ‘being found in fashion as a man, he humbled himself
and became obedient unto death, wherefore God also hath highly
exalted him, and given him a name which is above every name, that at
the name of Jesus every knee should bow, of things in heaven and things
in earth’ (Phil. 2: 8-10). Bartolus of Sassoferrato seems to have been of
this view in his commentary on Ad reprimendam, and even St Thomas
appears to support it at the end of his commentary on Lombard’s Sen-
tences, in the very last words of Book II, which state that the pope ‘holds
the two summits of power’, that is both secular and spiritual (in II. 44 ad
4). The same opinion is held by Hervé de Nédellec, De potestate eccle-
siastica et papali.

On the basis of these texts, the authors of this view deduce, first, that
the pope, as temporal lord, was freely empowered to make the kings of
Spain princes of the barbarians; and second, that even if he was not so
empowered, if the barbarians refuse to recognize the pope’s temporal
dominion over them he is at any rate empowered on this ground to
declare war on them and impose princes upon them. In the event, both
of these things happened. First the pope ceded these countries to the
kings of Spain; then the barbarians were informed that the pope is the
vicar and lieutenant of God on earth, that they should therefore recog-
nize him as their superior, and that if they refused war would justly be
declared upon them, their countries conquered, and so forth. This
second procedure follows word for word the passage of Hostiensis cited
above, and Angelo Carletti’s Summa Angelica, s.v. infidelitas §7.52

But o~ THE oTHER HAND | have discussed the question of the pope’s tem-
poral power at length in / On the Power of the Church 5. 1-5.

§27  IRerLY briefly, therefore, with a series of propositions:

52. Vitoria refers first to Alexander VI's bulls of donation, and second to the requeri-
miento (see the Introduction, p. xxiv, the Glossary s.wv., and 2. 4 below).
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1. The pope is not the civil or temporal master of the whole world, in
the proper meaning of ‘dominion’ and ‘civil power’. This is the conclu-
sion of Torquemada, Summa de ecclesia 1. 113; of Johannes Andreae in
his Novella on the decretal Per uenerabilem (X. 4. 17. 13); and of
Huguccio of Pisa in his commentary on the canon Cum ad uerum
(Decretum D.96. 6). The learned Innocent III clearly stated that he had
no power in temporal matters over the king of France in his decretal Per
uenerabilem (X. 4. 17. 13), and this is also the express determination of
St Bernard in De consideratione ad Eugenium 11 2. 9-11°* The oppos-
ing opinion is clearly contradicted by the teaching of the Lord, who said:
‘ye know that the princes of the Gentiles exercise dominion over them,
and that they that are great exercise authority upon them, but it shall not
be so among you’ (Matt. 20: 25~-6; Luke 22: 25-6). It is also contrary
to the teaching of the Apostle: ‘neither as being lords over God’s
heritage, but being ensamples to the flock’ (1 Pet. 5: 3). And if Our
Lord Jesus Christ had no temporal dominion (dominium), as I have
argued above to be more probable and as St Thomas also opines, then
much less so does the pope, who is His vicar. Yet these men attribute to
the supreme pontiff what he himself has never recognized; indeed,
popes have frequently asserted the opposite, as I showed in the above-
mentioned relection.

And the proof of this is really quite simple, as it was in the case of the
emperor above: because the pope cannot have any dominion except by
natural, divine, or human law. It is certain that he does not have it by
natural or human law. As for divine law, no authority is forthcoming;
hence it is vain and wilful to assert it. If the Lord said to Peter ‘Feed my
sheep’ (John 21: 17), it is clear enough that he meant that his power was
spiritual, not temporal. And a further demonstration that the pope does
not have universal dominion is to be found in the Lord’s statement that
at the end of this world ‘there shall be one fold, and one shepherd’ (John
10: 16), which shows sufficiently clearly that at the present time not all
the sheep belong to one fold.

Besides, even if Christ did have this power, it is accepted that He did
not entrust it to the pope. The argument is clear: the pope is Christ’s
vicar no less in spiritual matters than temporal ones, yet he has no spiri-
tual jurisdiction over the infidel, as our adversaries themselves admit,
and as the Apostle expressly declares: ‘For what have 1 to do to judge
them also that are without?’ (1 Cor. 5: 12); hence he has no temporal
jurisdiction over them either. To be sure, the argument that Christ had

53. These two sentences, and much else in the ensuing argument, are lifted verbatim
from I On the Power of the Church 5. 1.
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temporal power over the whole world and that therefore the pope has it
also is mere nonsense. Christ, after all, undoubtedly had spiritual power
over the whole world, over unbelievers as much as the faithful, and
could enact laws which were universally binding, as He did in the case of
baptism and the articles of the Faith; yet the pope does not have that
power over unbelievers, nor can he excommunicate them, or prevent
them from marrying within the degrees of consanguinity prohibited by
divine law. Furthermore, according to the doctors Christ did not entrust
His power of excellence to the apostles® Thus the deduction that
because Christ had temporal power over the whole world the pope also
has it is invalid.

§28 2. My second proposition is that, even if the pope had such secular
power over the whole world, he could not give it to secular princes. This is
clear, because any such power would be annexed to the papacy, and no
pope could separate it from the office of the supreme pontiff, or deprive
his successor of it. No pontiff can be less supreme than the predecessor
whom he succeeds; if a pope were to give away this power, the gift
would be null, or the succeeding pope could take it back.

§29 3. The third proposition is that the pope has temporal power only in-
sofar as it concerns spiritual matters; that is, as far as is necessary for the
administration of spiritual things. This is the opinion of Torquemada in
the passage already cited (Summa de ecclesia 11. 114), and of all the
doctors. The proof is that the art whose purpose is higher governs and
instructs those arts whose purposes are lower, as Aristotle says in Nico-
machean Ethics 1094°9—-16. The purpose of spiritual power is ultimate
happiness (ultima felicitas), whereas the purpose of civil power is social
happiness (felicitas politica);, therefore temporal or political power is
subordinate to spiritual power. This is the argument used by Innocent
HI in his decretal Solitae (X. 1. 33. 6).

The proposition is confirmed by the fact that when someone is entrus-
ted with the power or care of some office, he is understood to have been
entrusted with all those things without which the office could not
properly be fulfilled: see the decretal Sedes apostolica (Extrauagantes
Communes 1. 6. 1). Since the pope is spiritual pastor by commission
from Christ, and this office may be obstructed by the civil power, and
since ‘God and nature never fail in what is necessary’,” it cannot be
doubted that the pope was left sufficient power in temporal matters to
govern spiritual affairs. By this token, the pope may infringe any civil

54. On Christ’s potestas excellentiae or human power see I On the Power of the Church
5.9, footnote 61.

55. Compare 1. 6, footnote 36 above.
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laws which promote sin, as he curtailed the laws about prescription in
bad faith in the decretal Quoniam omne (X. 2. 26. 20).5

He may also adjudicate between princes who are threatening to come
to war over some quarrel about their princely rights, and pass sentence
on their dispute after examining the case from both sides; in this case
the princes are bound to accept his judgment, to avoid causing all the
manifold spiritual evils which must necessarily arise from any war
between Christian princes. If the pope does not do this, or does not do it
often, it is not because he is not empowered to do so, as Dom Durandus
of St-Pourgain claims, but for fear of provoking the princes to attempt to
achieve their aim through bribery or rebellion against the Holy See. By
the same token he may on occasion depose kings or institute new ones,
as has sometimes happened. No true Christian should deny this power
to the pope, as shown by Pierre de La Palu (De causa immediata eccle-
siasticae potestatis 4. 1), Durandus of St-Pourgain, and Henry of Ghent
(Quodlibet 6. 23). This is how we should understand the many laws
which talk of the pope ‘holding both swords’, a doctrine upheld by the
earlier doctors such as St Thomas in the passage of his commentary on
Lombard’s Sentences I1. 44 ad 4 quoted above (2.2 §2).57 Indeed, I have
no doubt that even bishops have temporal power of this kind within their
own bishoprics, just as the pope has throughout the world. It is there-
fore wrong and evil of princes or magistrates to attempt to prevent
bishops from forcing the laity to give up their sins by pecuniary penal-
ties.® This sort of thing is not above the bishops’ power, so long as they
do not act out of greed for gain, but merely out of necessity for the
spiritual good.

And from the same chain of reasoning, we may again take up the
argument of the first proposition (§27 above). If the pope were master
of the whole world, then a bishop would be temporal master in his own
bishopric, since he too is the vicar of Christ in his own see. But this con-
clusion is denied by our adversaries.

§30 4. The fourth proposition is that the pope has no temporal power over
these barbarians, or any other unbelievers. This is clear from the first and
third propositions above: if the pope has no temporal power except in

56. For the pope’: legislative and appellate jurisdiction in certain temporal matters
compare I On the Power of the Church 5. 8; on the principle of ‘prescription in
good faith’ see ibid., footnote 57.

57. For the pope’s power to depose kings, and the theory of the Two Swords, compare
I On the Power of the Church 5. 7-9. Vitoria’s chief source in this passage is
Torquemada’s Summa de ecclesia 11. 113 - 16.

58. LS add ‘or exile, or other temporal punishments’.
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relation to spiritual matters,”® and if 1 Cor. 5: 12 shows that he has no
spiritual power over the barbarians, it follows that he can have no
temporal power over them cither.

§31 There follows from all this the following corollary: that even if the
barbarians refuse to recognize any dominion (dominium) of the pope’s,
war cannot on that account be declared on them, nor their goods seized.
This is obvious, because the pope has no such dominion. And the proof
is quite clear, for, as I shall show below and as our adversaries admit,
even if the barbarians refuse to receive Christ as their lord, they cannot
for that reason be attacked or harmed in any way. It is therefore the
height of absurdity to claim, as these men do, that the barbarians may
refuse Christ with impunity, but are obliged to accept Christ’s vicar on
pain of war and the plunder of all their goods.®® And this is confirmed
by the fact that, according to them, the reason why the barbarians cannot
be compelled by force to accept Christ and his faith is that these are
things for which they cannot be furnished with evident proof by natural
reasonings. But much less can the dominion of the pope be so proved.
Therefore they cannot be compelled by force to recognize the papal
dominion. Silvestro Mazzolini da Priero, although he allows very broad
powers to the papacy, expressly argues against Hostiensis that unbeliev-
ers cannot be forced by war to recognise this dominion, nor despoiled of
their goods on this pretext (Summa Syluestrina, s.v. infidelis §7). And
this too is the opinion of Innocent 1V in his commentary on the decretal
Quod super his (X. 3. 34. 8); and undoubtedly also of St Thomas in ST
1I-11. 66. 8 ad 2, where he says that unbelievers cannot be despoiled of
their goods unless they are the subjects of temporal princes, and for
legitimate legal reasons which apply also to the confiscation of goods of
these princes’ other subjects. Cajetan makes this point expressly in his
commentary on the same passage. Indeed, the Saracens who live
amongst Christians have never been despoiled of their goods or other-
wise oppressed on this pretext; if this title was sufficient to declare war
on them, it would be tantamount to saying that they can be despoiled of
their goods on the grounds of their unbelief, since it is clear that no
unbeliever recognizes the pope’s dominion. But there is no doctor, even
among our adversaries, who concedes the argument that they may be
despoiled solely on the grounds of unbelief. It is altogether sophistical
to say, as their so-called doctors do, that war cannot be declared on

59. On this phrase (in ordine ad spiritualia) compare I On the Power of the Church 5. 8,
and footnote 55 ad loc.

60. LS add ‘and indeed capital punishment’.

263

Downloaded from https:/www.cambridge.org/core. University of Warwick, on 15 Mar 2017 at 13:10:04, subject to the
Cambridge Core terms of use, available at https:/www.cambridge.org/core/terms.
https://doi.org/10.1017/CBO9780511840944.012


https://doi.org/10.1017/CBO9780511840944.012
https:/www.cambridge.org/core/terms
https:/www.cambridge.org/core

Vitoria — Political Writings

unbelievers who recognize the dominion of the Roman pontiff, but can
freely be declared on them if they do not recognize it; our opponents
know perfectly well that no unbeliever recognizes any such thing.

The clear conclusion is that this title against the barbarians is also
invalid, whether it is alleged because the pope gave dominion over these
countries to the emperor,’! or because the barbarians fail to recognize
the dominion of the pope. So argues Cajetan at length in his commen-
tary on ST II-1L. 66. 8 ad 2. Even the weighty authority of St Antonino
of Florence must not be accepted; on this occasion he does no more
than repeat Agostino Trionfo, just as he elsewhere tends to follow other
canonists.

It 1s cLeAR from all that I have said that the Spaniards, when they first
sailed to the land of the barbarians, carried with them no right at all to
occupy their countries.

Question 2, Article 3: Third unjust title, that possession of these
countries is by right of discovery

This title by right of discovery (in iure inuentionis) was the only title
alleged in the beginning, and it was with this pretext alone that
Columbus of Genoa first set sail. And it seems that this title is valid
because:

1. All things which are unoccupied or deserted become the property
of the occupier by natural law and the law of nations, according to the
law Ferae bestiae (Institutions 11. 1. 12).2 Hence it follows that the
Spaniards, who were the first to discover and occupy these countries,
must by right possess them, just as if they had discovered a hitherto
uninhabited desert.

BuT oN THE OTHER HAND, against this third title, we need not argue long;
as I proved above (1. 1-6), the barbarians possessed true public and
private dominion. The law of nations, on the other hand, expressly
states that goods which belong to no owner pass to the occupier. Since

61. P imperatori: tanquam dominus absolute LS.

62. LS add: ‘The contrary opinion of the canonists need not unduly influence us, since
(as 1 have said above) this is a question of divine law, and the majority of better
authorities including Johannes Andreae are on our side, while they cannot adduce a
single text in favour of their view.’

63. In 3. 1 below, however, Ferae bestiae is adduced as providing a just title (see
footnote 77 ad loc.).
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the goods in question here had an owner, they do not fall under this title.
Therefore, although this title may have some validity when taken in
conjunction with another (as I shall discuss below), of itself it provides
no support for possession of these lands, any more than it would if they
had discovered us.

Question 2, Article 4: Fourth unjust title, that they refuse to accept the
faith of Christ, although they have been told about it and insistently
pressed to accept it

It seeMs that this is a legitimate title for occupying that land of the
barbarians because:

1. Barbarians are obliged to accept the faith of Christ, because ‘he
that believeth and is baptized shall be saved, but he that believeth not
shall be damned’ (Mark 16: 16). No one is damned except for mortal
sin; and ‘neither is there salvation in any other, for there is none other
name under heaven given among men, whereby we must be saved’ (Acts
4: 12). Since the pope is the minister of Christ, at least in spiritual
things, it seems that barbarians may be compelled to receive the faith of
Christ at least on the authority of the pope; and that if they are asked to
do so and refuse, in the law of war action may be taken against them.
Indeed, it seems that even princes may do this on their own authority,
since they are ‘ministers of God, and revengers to execute wrath upon
him that doeth evil’ (Rom. 13: 4). These barbarians do the greatest evil
by refusing to accept the faith of Christ; therefore princes may coerce
them to do so.

2. If the French refused to obey their king, the king of Spain would
be empowered to compel them to obey; so if these barbarians refuse to
obey God, who is the true supreme Lord, Christian princes are
empowered to compel them to obey, since God’s cause should clearly
never be of less account than the cause of men. The confirmation of this
is given by Duns Scotus in his commentary on the text which is the
subject of this relection, Lombard’s Sentences IV. 4. 9, arguing that
someone ought to be compelled to obey a higher lord rather than a
lower. Therefore if barbarians can be compelled to obey their own
princes, much more can they be compelled to obey Christ and God.

3. If the barbarians were publicly to blaspheme against Christ, they
could be compelled by war to desist from such blasphemies. This is
conceded by the doctors, and it is true; we could declare war upon them
if they put the Crucifix to ridicule, or in any way abused or shamed
Christian things, for instance by making mockery of the sacraments of
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the Church or things of this kind. This is obvious, because if they were
to do wrong to any Christian king, we would be empowered to avenge
the wrong, even after the king were dead; so much more so, then, if they
insult Christ, who is the king and Lord of Christians. There can be no
doubt about this; if Christ were yet alive amongst mortal men, and the
pagans were to do him wrong, there is no doubt that we would be able to
punish the wrong by war; and therefore we may still do so now. But
unbelief is a greater sin than blasphemy, since, as St Thomas proves (ST
II-I1. 10. 3), unbelief is the gravest of all the sins caused by perversity of
morals, being directly opposed to faith, whereas blasphemy is not
directly opposed to faith, but only to the confession of faith, Unbelief
also attacks the root of conversion to God, which is faith, whereas blas-
phemy does not. So, if Christians can punish unbelievers by war for
their blasphemies against Christ, they must also be empowered to do so
for their unbelief.%

§32  BuronNTHE OTHER HAND let us reply with the following conclusions:

1. Frst, the barbarians, before they had heard anything about the
Christian faith, were not committing the sin of unbelief merely because they
did not believe in Christ. This conclusion is taken word for word from St
Thomas , ST II-IL. 10. 1, where he explains that in the case of those who
have never heard of Christ, unbelief is not logically a sin, but rather a
punishment. Such ignorance of heavenly things is a consequence of the
sin of our first parent. ‘Those who are unbelievers in this situation’, he
says, ‘may indeed be damned for other sins, but not for the sin of un-
belief” The Lord said: ‘if I had not come and spoken unto them, they
had not sin’ (John 15: 22); Augustine explains in his commentary on this
verse that He referred to the ‘sin’ of not believing in Christ, and this too
is the opinion of St Thomas in ST II-II. 10. 6 and 34.2 ad 2.

There are, however, many doctors who disagree. First of all, William
of Auxerre, Summa aurea I11. 3, who says that it is impossible for anyone
to live in invincible ignorance, not merely of Christ, but of any article of
faith; if he does his best, the Lord will enlighten him, either through an
external teacher or by an inner light. And hence it will always be a
mortal sin to believe anything contrary to the articles of faith, even, for
example, for an old woman to whom the bishop preaches something
contrary to an article of faith. In general, he says, ignorance of divine
law excuses no one.

64. LS add: ‘this deduction is confirmed by the fact that according to the civil laws
blasphemy, being a lesser sin than unbelief, is not punishable by death when com-
mitted by a Christian, as unbelief is’.
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The same opinion was held by William of Auvergne, bishop of Paris,
using much the same argument: either such a person will do his best,
and will receive enlightenment, or he will not, and will have no excuse
(De fide prol.). The same idea seems to be expressed by Jean Gerson in
De spirituali uita animae 4. 45 Hugh of St Victor affirms that no man is
excused from the commandment to undergo baptism by ignorance, since
he can only fail to hear and know of it through his own fault, as shown by
the example of Cornelius in Acts 10 (De sacramentis I1. 6. 5). But Pope
Hadrian limits this opinion in the following way (Quodlibet IV):

Matters of divine law fall into two categories. Some are such that
God does not oblige all men universally to know, these being the
difficult summits of divine law and scriptural commandments; in
these there may be some question of invincible ignorance, even on
the part of one who does his best in the matter. But others are such
that God obliges all men universally to know, these being the arti-
cles of faith and the universal commandments of law; and of these
it is true, as the doctors say, that there can be no excuse through
ignorance, because if a man does his best in these, God will en-
lighten him either through an inner light or an external teacher.

All the same, the proposition as stated clearly accords with the express
opinion of St Thomas. The proof is that those who have never heard
about a thing are invincibly ignorant, and such ignorance cannot be a
sin. The major premiss is proved by Paul: ‘How shall they believe in
him of whom they have not heard? and how shall they hear without a
preacher? (Rom. 10: 14). If the faith has not been preached to them,
their ignorance is invincible, since they have no means of knowing. Paul
does not condemn unbelievers on the grounds that they do not do their
best to receive enlightenment from God, but on the grounds that when
they heard they did not believe: ‘have they not heard? Yes verily, their
sound went into all the earth’ (Rom. 10: 18). This shows that he
condemns them because the Gospel had been preached throughout the
world; otherwise he would not have condemned them, however many
their other sins.

In this connexion, Hadrian is led astray on another point about this
matter of ignorance: he says in the same passage of his Quodlibet that
even in a matter of morals where a person displays all due diligence and
industry in finding out what he needs to know, this is not sufficient to

65. LS add: ‘It is the unanimous opinion of the doctors that in these matters of divine
law there is no question of invincible ignorance, since God, who is ever ready to
enlighten the mind in all that pertains to salvation and the avoidance of error, will
always come to the aid of the man who does his best’ Compare On Law §125.
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excuse ignorance unless he also disposes himself by contrition for his
sins to receive enlightenment from God. For instance, someone is in
doubt about a particular contract, and makes inquiries to the experts
and takes other pains to find out the truth, and concludes that the con-
tract is lawful. Now if the contract happens, nevertheless, to be unlawful
and he closes it, and if by chance he happens to be in a state of sin, he
has no defence. This is because he did not do his best to overcome his
ignorance, because it is an established fact that in the state of sin, even if
a man lays himself open to grace he will not be enlightened; therefore
he can have no defence unless he removes the impediment to grace, that
is his state of sin. It follows that if Perkin and Jack are in doubt about
the same contract in equal circumstances, and both of them go to the
same pains as far as humanly possible to assure themselves that the
contract is lawful, but Perkin is in a state of grace, while Jack is in a state
of sin, then Perkin has the defence of invincible ignorance, while Jack
does not. And so, if both of them close the contract, Perkin has a
defence while Jack does not.

But this argument, as I say, is fallacious. I have discussed the matter
at length in my lectures on Aquinas, under the heading of ignorance (In
STI-IL 6. 8 and 19. 5-6). Itis extraordinary to claim that an unbeliever,
or indeed anyone in a state of mortal sin, cannot be invincibly ignorant
about any matter whatsoever in divine law. In fact, the consequence of
the argument would be that our Perkin, who is in a state of grace and
thus invincibly ignorant of some matter to do with usury or simony,
would become vincibly ignorant of the same thing by the very fact that
his ignorance would then lead him into mortal sin. The thing is mani-
festly absurd.

§33 Therefore I assert that for ignorance to be considered, and in fact to
be, vincible and hence a sin, it must be accompanied by some negligence
to do with the particular matter in hand; for example, a refusal to listen,
or a refusal to believe when one has heard. And conversely, for igno-
rance to be considered invincible it is sufficient that a man has taken
every care humanly possible to find out the truth, even if he happens to
be otherwise in a state of sin. As far as this is concerned, therefore, the
verdict is the same for a man who is in a state of sin or one who is in a
state of grace, both now and ever since the moment of Christ’'s coming,
or at least since his Passion. Hadrian cannot deny that, just after our
Lord’s passion, the Jews who happened to be in India or in Spain would
have been invincibly ignorant of the Lord’s Passion, however deep they
may have been in mortal sin. Indeed, he expressly concedes as much in
his discussion of the observance of the precepts of the Law (in Sentences
IV. 1. 1 ad 4). Itis certain that the Jews who were abroad from Judaea,
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whether or not they were in a state of sin, were invincibly ignorant of
baptism and the Christian faith. And hence it follows that, just as there
could then be a question of invincible ignorance about these matters, so
too the same ignorance could now exist amongst those to whom no
announcement concerning baptism was ever made. But the source of
the error of these doctors is that they believe that if we allow the exis-
tence of invincible ignorance concerning baptism or the Christian faith,
it will immediately follow that a man can gain salvation without baptism
or the faith of Christ. But this does not follow at all. The barbarians
who have never received any news of the faith or Christian religion will
be damned for their mortal sins or their idolatry; but not for the sin of
unbelief, as St Thomas says (ST II-II. 10. 1). If they were to do their best
to live well according to the law of nature, it is a fact that the Lord
would take care to enlighten them concerning the name of Christ. But it
does not follow from this that, if they live evil lives, their ignorance or
lack of belief in baptism and the Christian religion should be counted
against them as a sin.%

2. MY SECOND CONCLUSION is that the barbarians are not bound to believe
from the first moment that the Christian faith is announced to them, in the
sense of committing a mortal sin merely by not believing a simple
announcement, unaccompanied by miracles or any other kind of proof
or persuasion, that the true religion is Christian, and that Christ is the
Saviour and Redeemer of the universe.®’

§34 The proof follows from my discussion of the first proposition. If they
were excused before they heard anything about the Christian religion,
then again they are not obliged by a simple statement or announcement
of this kind. Such an announcement is no argument or reason for be-
lieving; indeed, as Cajetan says (in ST II-I1. 1. 4 ad 2), it is foolhardy and
imprudent of anyone to believe a thing without being sure it comes from
a trustworthy source, especially in matters to do with salvation. But the
barbarians could not be sure of this, since they did not know who or
what kind of people they were who preached the new religion to them.
This is confirmed by St Thomas, who says that things which are of faith
visibly and clearly belong to the realm of the credible; the faithful man
would not believe them unless he could see that they were credible,

66. Palacios Rubios had argued in his Libellus de insulis Oceani (1512), on the basis of
the same authorities used by Vitoria in this article, that although the Indians were
clearly in a state of invincible ignorance, if they had been a more deserving race
God would have sent them missionaries, as he seat St Peter to Cornelius, St Paul to
the Corinthians, and St Augustine to the English (Pagden 1986: 53).

67. As Pidal 1958: 15-16 points out, the reference is once again to the requerimiento
(see the Glossary, s.v.).
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either by palpable signs or by some other means (STII-IL. 1. 4ad 2, 1. §
ad 1). Therefore where there are no such signs nor any other persuasive
factor, the barbarians are not obliged to believe. A further confirmation
is that if the Saracens were to preach their own sect in this simple way to
the barbarians at the same time as the Christians, it is clear that the bar-
barians would not be obliged to believe the Saracens. Therefore, since
they would not be able or obliged to guess which of these two was the
truer religion without some more visible proof of probability on one side
or the other, the barbarians are not be obliged to believe the Christians
either, unless the latter put forward some other motive or persuasion to
convince them. To do so would be to believe too readily, like the ‘light-
headed man’ (Ecclus. 19: 4). And this is confirmed by the Lord’s words:
‘if I had not done among them the works which none other man did, they
had not had sin’ (John 15: 24). Where there are no miraculous signs or
other reasons for belief, there will be no sin.

§35 From this proposition it follows that if the faith is proposed to the
barbarians only in this way and they do no accept it, the Spaniards
cannot use this pretext to attack them or conduct a just war against
them. This is obvious, because the barbarians are innocent on this
count, and have not done any wrong to the Spaniards.

The corollary is proved by St Thomas’ teaching that for the just war a
just cause is required; namely, that those who are attacked have de-
served attack by some culpable action (ST II-II. 40. 1). Hence Augustine
says (Quaestiones in Heptateuchum V1. 10):

The usual definition of just wars is that they are those which avenge
injustices (iniuriae), when a nation or city is to be scourged for
having failed to punish the wrongdoings its own people or to restore
property which has been unjustly stolen.®®

If the barbarians have done no wrong, there is no just cause for war; this
is the opinion shared by all the doctors, not only theologians but also
jurists such as Hostiensis, Innocent IV, and others; Cajetan expounds it
eloquently in his commentary on ST II-II. 66. 8. I know of no author
who opposes it. Therefore this would not be a legitimate title for occu-
pying the lands of the barbarians and despoiling their previous owners of
them.

§36 3. My THIRD CONCLUSION is that if the barbarians are asked and advised
to listen to peaceful persuasion about religion, but refuse to do so, they
incur unpardonable mortal sin. The proof is that if their own beliefs are

68. Vitoria cites this fundamental definition of the just war at second hand, from
Aquinas, citing it incorrectly as Liber 83 quaestionum (see On the Law of War 1. 1,
footnote 6).
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On the American Indians 2. 34

gravely mistaken, as we suppose they are, they can have no convincing or
probable reasons for them, and are therefore obliged at least to listen
and consider what anyone may advise them to hear and meditate con-
cerning religion. Furthermore, belief in Christ and baptism is necessary
for their own salvation: ‘he that believeth and is baptized shall be saved,
but he that believeth not shall be damned’ (Mark 16: 16). But they
cannot believe if they have not heard (Rom. 10: 14). Hence they are
obliged to listen, because if they were not obliged to hear they would be
beyond all salvation through no fault of their own.

§37 4. My FOURTH CcoNcLUSION is that if the Christian faith is set before the
barbarians in a probable fashion, that is with provable and rational argu-
ments and accompanied by manners both decent and observant of the
law of nature, such as are themselves a great argument for the truth of
the faith, and if this is done not once or in a perfunctory way, but dili-
gently and observantly, then the barbarians are obliged to accept the faith
of Christ under pain of montal sin. The proof follows from the third
proposition; if they are obliged to listen, then they are also obliged to
acquiesce with what they hear if it is reasonable. This is clear from the
passage: ‘Go ye into all the world, and preach the gospel to every crea-
ture; he that believeth and is baptized shall be saved, but he that
believeth not shall be damned’ (Mark 16: 15-16). And also from:
‘there is none other name under heaven given among men, whereby we
must be saved’ (Acts 4: 12).

§38 S. MY FIFTH coNcLUstoN is that it is not sufficiently clear to me that the
Christian faith has up to now been announced and set before the barbar-
ians in such a way as to oblige them to believe it under pain of fresh sin. By
this I mean that, as explained in my second proposition, they are not
bound to believe unless the faith has been set before them with persua-
sive probability. But I have not heard of any miracles or signs, nor of
any exemplary saintliness of life sufficient to convert them. On the
contrary, I hear only of provocations, savage crimes, and multitudes of
unholy acts. From this, it does not appear that the Christian religion has
been preached to them in a sufficiently pious way to oblige their acqui-
escence; even though it is clear that a number of friars and other
churchmen have striven industriously in this cause, by the example of
their lives and the diligence of their preaching, and this would have been
enough, had they not been thwarted by others with different aims.

§39 6. My SIXTH CcONCLUSION is that, however probably and sufficiently the
faith may have been announced to the barbarians and then rejected by
them, this is still no reason to declare war on them and despoil them of
their goods. This conclusion is expressed by St Thomas in his ST II-I1. 10.
8, where he says that unbelievers who have never taken up the faith such
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as the pagans and Jews are by no means to be compelled to believe.
And this is the common conclusion of the doctors of both canon and civil
law. The proof is that belief is a matter of will, but fear considerably
diminishes the freedom of will (Aristotle, Nicomachean Ethics
1110°1-12). To come to the mysteries and sacraments of Christ merely
out of servile fear would be sacrilege. A further proof is the passage in
Gratian’s canon De ludaeis (Decretum D.45. 5): ‘Concerning the Jews,
the holy Council laid down that no one should use force to compel
belief, since God is merciful to those He wishes, and hardens the hearts
of those He wishes’ (Concilium IV Toletanum §56). There is no doubt
that this opinion of the Council of Toledo means that threats and terror
should not be used to bring the Jews to the faith. And St Gregory the
Great expressly says the same in the canon Qui sincera: ‘those who sin-
cerely desire to lead those outside the Christian religion to perfect faith
should be careful to use blandishments, not cruelty’ (Decretum D.45. 3).
Those who act otherwise and decide to tear them from their accustomed
religious observances and rites under this pretext are serving their own
ends, not God’s. The proposition is also proved by the use and custom
of the Church, since no Christian emperor, with the benefit of the advice
of the most holy and wise popes, has ever declared war on unbelievers
simply because they refused to accept the Christian religion.

Besides, war is no argument for the truth of the Christian faith.
Hence the barbarians cannot be moved by war to believe, but only to
pretend that they believe and accept the Christian faith; and this is
monstrous and sacrilegious. Duns Scotus says that it is a religious act for
princes to compel unbelievers to believe with threats and terror (in Sen-
tences IV. 4. 9); but this can only be understood to refer to unbelievers
who are already the subjects of Christian princes. Of such subjects I
shall speak later. But the barbarians do not belong to this group, and
therefore I do not believe that Scotus would have applied his assertion
to these barbarians of ours.

It is therefore clear that this title to the conquest of the lands of the
barbarians, too, is neither applicable nor legitimate.

Question 2, Article 5: Fifth unjust title, the sins of the barbarians

This next title is also seriously put forward by those who say that,
although the barbarians may not be invaded because of their unbelief or
their refusal to accept the Christian faith, war may nevertheless be
declared on them for their other mortal sins, which according to the
proponents of this argument are manifold, and very serious to boot.
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On the American Indians 2. 5

Concerning mortal sins, however, they make a distinction. Some sins,
they say, are not against natural law, but only against positive divine law;
and for these the barbarians cannot be invaded. But others, such as
cannibalism, incest with mothers and sisters, or sodomy, are against
nature; and for these sins they may be invaded and compelled to give
them up. The reasoning behind this is that in the former category of sins
against positive law, it cannot be demonstrated by evidence that they are
sinful, whereas in the case of sins against the law of nature the barbar-
ians can be shown that they are committing an offence against God, and
may consequently be compelled not to offend Him further. Again, they
can be forced to observe a law which they themselves profess; and this
is the case with natural law. This is the opinion of St Antonino of
Florence (Summa theologica 1I1. 22. 5 §8), following Agostino Trionfo
(De potestate ecclesiastica 1. 23. 4); and the same opinion is held by
Silvestro Mazzolini da Priero (Summa Syluestrina, s.v. papa §7), and
Innocent IV in his commentary on the decretal Quod super his (X. 3. 34.
8), where he expressly says: ‘I believe that if the gentiles break natural
law, which is the only law they have, they may be punished by the pope’.
He adduces to this purpose the fact that the Sodomites were punished by
God (Gen. 19); ‘since God’s judgments are examples to us, I do not see
why the pope, who is the vicar of Christ, should not be empowered to do
the same’. So says Innocent; and by this argument, they might also, on
the pope’s authority, be punished by Christian princes.

§40  Bur on THE oTHER HAND I adduce the following proposition: Christian
princes, even on the authority of the pope, may not compel the barbarians
to give up their sins against the law of nature, nor punish them for such sins.

I repLy with the following proofs. First of all, our opponents’ presupposi-
tion that the pope has jurisdiction over the barbarians is false, as I have
said above (On the American Indians 2. 2).

Second, they either interpret ‘sins against the law of nature’ in a
universal sense, as including theft, fornication, and adultery; or in the
special sense of ‘sins against nature’ as defined by St Thomas (ST 1I-II
154 11 -12), that is to say, not only ‘against natural law’ but ‘against the
natural order’, or what is described by the word ‘uncleanness’ in 2 Cor.
12: 21, which the Glossa ordinaria explains as pederasty, buggery with
animals, or lesbianism, which are referred to also in Rom. 1; 24-7.5°
Now if they interpret the expression exclusively in the second of these

69. On the significance of the association between these crimes ‘against the natural
order’ see Pagden 1986: 86-7.
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two ways, one may argue against them that murder is as serious a sin, or
more serious; and therefore it is clear that if it is lawful to punish men
for these ‘sins against nature’, it must also be lawful to punish them for
murder; and similarly, blasphemy is as serious a sin, and so it is obvious
that one may punish them for blasphemy too, and so on. But if they
extend their interpretation to include the general sense of ‘any sin
against the law of nature’, the reply is that it is not lawful to punish them
for fornication, and therefore it is not lawful to punish them for the
other sins against natural law. The minor premiss is clear from 1 Cor. 5:
9-13, which says: ‘I wrote unto you in an epistle not to company with
fornicators . . . and not to keep company, if any man that is called a
brother be a fornicator or an idolater’, and then adds: ‘For what have we
to do to judge them also that are without?” St Thomas expounds this as
meaning that prelates have received power only over those who have
subjected themselves to the faith (in 1 Cor. 5: 12, lect. 3). It is quite
clear, then, that Paul means that the judgment of unbelievers, whether
they be fornicators or idolaters, is none of his business.

A further argument is that not all sins against natural law can be
demonstrated to be so by evidence, at least to the satisfaction of all men.
Furthermore, to make this assertion is tantamount to saying that the
barbarians may be conquered because of their unbelief, since they are
all idolaters. Besides, the pope may not make war on Christians because
they are fornicators or robbers, or even because they are sodomites; nor
can he confiscate their lands and give them to other princes; if he could,
since every country is full of sinners, kingdoms could be exchanged every
day. And a further confirmation is that such sins are more serious in
Christians, who know them to be sins, than in the barbarians, who do
not. Besides, it would be extraordinary that the pope should be able to
pronounce judgments and inflict punishments on unbelievers, and yet
prevented from making laws for them.

And there is a further argument, which seems to conclude the matter.
Either the barbarians are obliged to suffer the penalties ordained for
these sins, or they are not. If they are not, the pope is not empowered to
inflict them. If they are, then they are obliged to recognize the pope as
their lord and legislator; but if this is the case, then the very fact that
they refuse to recognize him as such is a reason for declaring war upon
them. But even my opponents deny this conclusion, as I have said
above. It would indeed be extraordinary that they should be able to
deny the authority and jurisdiction of the pope with impunity, and yet be
obliged to suffer his judgments. Again, those who are not Christians
cannot accept the judgment of the pope, since the pope cannot condemn
or punish them by any right other than that he is the vicar of Christ. But
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On the American Indians 2. 56

all these opponents, St Antonino and Silvestro Mazzolini da Priero as
well as Agostino Trionfo and even Innocent IV himself, admit that
unbelievers cannot be punished on the grounds that they have not
accepted Christ. Therefore they cannot be punished because they do
not accept the judgment of the pope; the latter presupposes the former.

And a confirmation that neither this nor the preceding title is suffi-
cient is that even in the Old Testament, where affairs were conducted by
force of arms, the people of Israel never occupied the lands of the
unbelievers either on the grounds that they were infidels and idolaters or
because they were otherwise sinners against nature, even though they
were sinful in many ways, being idolaters and sinners against nature, for
instance by sacrificing their sons and daughters to demons. They only
conquered such peoples by God’s special gift, or because they refused to
allow them free passage, or because they had wronged them first.

Besides, what do these opponents mean by ‘professing’ the law of
nature? If they mean ‘knowing what it is’, the barbarians do not have
complete knowledge of it. But if they mean ‘being willing to observe the
law of nature’, I counter by pointing out that, in this case, they must also
mean ‘willing to observe the whole of Christ’s law’, since if they knew
that Christian law was divine law, they would be willing to observe it. In
this sense, they no more ‘profess’ divine law than Christian law.

And again, we actually have better proofs to show that Christ’s law is
true and God-given than to show that fornication is evil or that the other
things prohibited by natural law are to be avoided. Therefore, if the
barbarians can be forced to keep the law of nature because it can be
proved, they can also be forced to keep the law of the Gospels; but this
is indeed an incredible deduction.

Question 2, Article 6: Sixth unjust title, by the voluntary choice of the
barbarians

This is yet another title which can be and is alleged. Whenever the
Spaniards first make contact with the barbarians, they notify them that
the king of Spain has sent them for their benefit, and advise them to
take him and accept him as their lord and king. And the barbarians
have replied that they agree to do so. And ‘nothing is so natural as that
the wishes of an owner (dominus) who wishes to transfer his property to
another should be ratified’ (Institutions 11. 1. 40).

Bur on THE oTHER HaND | propose the proposition that this title, too, is
inapplicable. This is clear, first of all, because the choice ought not to
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have been made in fear and ignorance, factors which vitiate any freedom
of election, but which played a leading part in this particular choice and
acceptance. The barbarians do not realize what they are doing;
perhaps, indeed, they do not even understand what it is the Spaniards
are asking of them. Besides which, the request is made by armed men,
who surround a fearful and defenceless crowd. Furthermore, since the
barbarians already had their own true masters and princes, as explained
above, a people cannot without reasonable cause seek new masters,
which would be to the detriment of their previous lords. Nor, on the
contrary, can the masters themselves elect a new prince without the
assent of the whole people. As I have said before, they are not obliged
to believe in the Christian religion, nor in the dominion of the pope, and
hence not in the dominion of the emperor either.”

Since, therefore, in these methods of choice and acceptance some of
the requisite conditions for a legitimate choice were lacking, on the
whole this title to occupying and conquering these countries is neither
relevant nor legitimate.

Question 2, Article 7: Seventh unjust title, by special gift from God

Here is the last title that may be alleged. Some, I know not who,” say
that the Lord has by his special judgment damned all these barbarians to
perdition for their abominations, and delivered them into the hands of
the Spaniards just as he once delivered the Canaanites into the hands of
the Jews (Num. 21: 3).

But I am unwilling to enter into a protracted dispute on this argument,
since it is dangerous to give credit to anyone who proclaims a prophecy
of this kind contrary to common law and the rules of Scripture unless his
teaching is confirmed by some miracle. The proclaimers of this
prophecy offer no such miracles.

Besides, even if it were true that the Lord had decided to bring about
the destruction of the barbarians, it does not follow that a man who
destroyed them would thereby be guiltless. The kings of Babylon who
led their armies against Jerusalem and enslaved the children of Israel
were not guiltless, even though all this in fact came about by the special

70. The last sentence is omitted by LS.

71. The author of this argument is identified by Barbier (Vitoria 1966, n. ad loc.) as
Martin Fernindez de Enciso, in his memorial of 1513 which was later incorporated
in the requerimiento (see the Glossary, s.v.).
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providence of God, as had often been foretold. Nor did Jeroboam act
righteously when he led the people of Israel in revolt against Rehoboam,
although this too was done by the counsel of the Lord, and as the Lord
had threatened through the mouth of the prophet Ahijah.

And if only the sins of some Christians were less grave, apart from the
one sin of unbelief, than those of these barbarians! It is written:
‘Beloved, believe not every spirit, but try the spirits whether they are of
God’ (1 John 4: 1). As St Thomas says, the revelations of the Holy Spirit
are given to perfect the virtues, so that where faith, authority, or
prudence™ show what is to be done, we need not appeal to the
revelations of the spirit (ST I-II. 68. 2).

THis coNCLUDES the discussion of the false and irrelevant titles for the
conquest of the countries of the barbarians.

But I should remark that I have never seen any written work on this
question, nor been personally present at any debate or council on the
matter.” It is therefore possible that someone has elsewhere
constructed a reasonable argument to establish the title and justice of
this business from one of the titles mentioned above. But speaking for
myself, I am unable to find any solution apart from the ones expounded
here. This being so, if there were no other titles than these, it would
indeed look grim for the salvation of our princes.” ‘For what is a man
profited’, says the Lord, ‘if he shall gain the whole world, and lose
himself, or be cast away?’ (Matt. 16: 26; Mark 8: 36; Luke 9: 25).

Question 3: The just titles by which the barbarians of the New World
passed under the rule of the Spaniards

I shall now discuss the legitimate and relevant titles by which the
barbarians could have come under the control of the Spaniards.

72. P prudentia : providentia L.

73. Although it is true that Vitoria did not participate in any of the meetings to discuss
the affair of the Indies, and nowhere makes explicit reference to the writings of
Palacios Rubios or any of the members of the Junta of Burgos of 1512-13 (see the
Introduction, p. xxiii), this statement would seem to contradict, probably for reasons
of prudence, the remarks made in the opening passage of the relection (intro., p.
238).

74. LS add: ‘or rather, since princes are guided by the advice of others, for the con-
science of those whose business it is to find a solution to the problem’.
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§1 Question 3, Article 1: First just title, of natural partnership and
communication

MY FIRST coNcLUsION on this point will be that the Spaniards have the right
to travel and dwell in those countries, so long as they do no harm to the
barbarians, and cannot be prevented by them from doing s0.™

§2 The first proof comes from the law of nations (ius gentium), which
either is or derives from natural law, as defined by the jurist: ‘What
natural reason has established among all nations is cailed the law of
nations’ (Institutions 1. 2. 1). Amongst all nations it is considered
inhuman to treat strangers and travellers badly without some special
cause, humane and dutiful to behave hospitably to strangers. This would
not be the case if travellers were doing something evil by visiting foreign
nations. Second, in the beginning of the world, when all things were
held in common, everyone was allowed to visit and travel through any
land he wished. This right was clearly not taken away by the division of
property (diuisio rerum); it was never the intention of nations to prevent
men’s free mutual intercourse with one another by this division.
Certainly it would have been thought inhuman to do so in the time of
Noah. Third, all things which are not prohibited or otherwise to the
harm and detriment of others are lawful. Since these travels of the
Spaniards are (as we may for the moment assume) neither harmful nor
detrimental to the barbarians, they are lawful.

Fourth, it would not be lawful for the French to prohibit Spaniards
from travelling or even living in France, or vice versa, so long as it
caused no sort of harm to themselves; therefore it is not lawful for the
barbarians either. Fifth, exile is counted amongst the punishments for
capital crimes, and therefore it is not lawful to banish visitors who are
innocent of any crime. Sixth, it is an act of war to bar those considered
as enemies from entering a city or country, or to expel them if they are
already in it. But since the barbarians have no just war against the
Spaniards, assuming they are doing no harm, it is not lawful for them to
bar them from their homeland.

A seventh proof is provided by Virgil’s verses:

What men, what monsters, what inhuman race,
What laws, what barbarous customs of the place,
Shut up a desert shore to drowning men,

And drive us to the cruel seas again!

(Aeneid 1. 539 -40, Dryden’s translation)

75. On the denial of right of passage as an iniuria sufficient for war (Augustine, Quaes-
tiones in Heptateuchum 1V. 44; Decretum C.23. 2. 3) see Barnes 1982: 781.
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An eighth proof is given in the words of Scripture: ‘Every living
creature loveth his like’ (Ecclus. 13: 15), which show that amity
(amicitia) between men is part of natural law, and that it is against
nature to shun the company of harmless men. A ninth argument is the
passage, ‘I was a stranger and ye took me not in’ (Matt. 25: 43), from
which it is clear that, since it is a law of nature to welcome strangers, this
judgment of Christ is to be decreed amongst all men. And a tenth, the
jurist’s determination that by natural law running water and the open
sea, rivers, and ports are the common property of all, and by the law of
nations (ius gentium) ships from any country may lawfully put in
anywhere (Institutions II. 1. 1-4); by this token these things are clearly
public property from which no one may lawfully be barred, so that it
follows that the barbarians would do wrong to the Spaniards if they were
to bar them from their lands. Eleventh, the barbarians themselves admit
all sorts of other barbarians from elsewhere, and would therefore do
wrong if they did not admit the Spaniards.

Twelfth, if the Spaniards were not allowed to travel amongst them,
this would be either by natural, divine, or human law. But they are
certainly allowed to do so by divine and natural law. But if there were a
human enactment (lex) which barred them without any foundation in
divine or natural law, it would be inhumane and unreasonable, and
therefore without the force of law.

Thirteenth, either the Spaniards are their subjects, or they are not. If
they are not their subjects, the barbarians cannot enjoin prohibitions on
them; if they are their subjects, then the barbarians ought to treat them
fairly. And fourteenth, the Spaniards are the barbarians’ neighbours, as
shown by the parable of the Samaritan (Luke 10: 29-37); and the
barbarians are obliged to love their neighbours as themselves (Matt. 22:
39, and may not lawfully bar them from their homeland without due
cause. As St Augustine says, ‘when one says Love thy neighbour, it is
clear that every man is your neighbour’ (De doctrina Christiana 1. 30. 32).

§3 MY SECOND PROPOSITION is that the Spaniards may lawfully trade among
the barbarians, so long as they do no harm to their homeland. In other
words, they may import the commodities which they lack, and export the
gold, silver, or other things which they have in abundance; and their
princes cannot prevent their subjects from trading with the Spaniards,
nor can the princes of Spain prohibit commerce with the barbarians.

The proof follows from the first proposition. In the first place, the
law of nations (ius gentium) is clearly that travellers may carry on trade
so long as they do no harm to the citizens; and second, in the same way
it can be proved that this is lawful in divine law. Therefore any human
enactment (lex) which prohibited such trade would indubitably be
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unreasonable. Third, their princes are obliged by natural law to love the
Spaniards, and therefore cannot prohibit them without due cause from
furthering their own interests, so long as this can be done without harm
to the barbarians. Fourth, to do so would appear to fly in the face of the
old proverb, ‘do as you would be done by’.

In sum, it is certain that the barbarians can no more prohibit
Spaniards from carrying on trade with them, than Christians can prohibit
other Christians from doing the same. It is clear that if the Spaniards
were to prohibit the French from trading with the Spanish kingdoms, not
for the good of Spain but to prevent the French from sharing in any
profits, this would be an unjust enactment, and contrary to Christian
charity. But if this prohibition cannot justly be proscribed in law, neither
can it be justly carried out in practice, since an unjust law becomes
inequitable precisely when it is carried into execution. And ‘nature has
decreed a certain kinship between all men’ (Digest 1. 1. 3), so that it is
against natural law for one man to turn against another without due
cause; man is not a ‘wolf to his fellow man’, as Ovid says, but a fellow.™

§4 MY THIRD PROPOSITION is that if there are any things among the barbarians
which are held in common both by their own people and by strangers, it is
not lawful for the barbarians to prohibit the Spaniards from sharing and
enjoying them. For example, if travellers are allowed to dig for gold in
common land or in rivers or to fish for pearls in the sea or in rivers, the
barbarians may not prohibit Spaniards from doing so. But the latter are
only allowed to do this kind of thing on the same terms as the former,
namely without causing offence to the native inhabitants and citizens.

The proof of this follows from the first and second propositions. If
the Spaniards are allowed to travel and trade among the barbarians,
they are allowed to make use of the legal privileges and advantages
conceded to all travellers.

Secondly, in the law of nations (jus gentium) a thing which does not
belong to anyone (res nullius) becomes the property of the first taker,
according to the law Ferae bestiae (Institutions 1I. 1. 12); therefore, if
gold in the ground or pearls in the sea or anything else in the rivers has
not been appropriated, they will belong by the law of nations to the first
taker, just like the little fishes of the sea.” And there are certainly many

76. The proverb homo homini lupus does not occur in Ovid, but cf.Trstia V. 8
(‘Though men in shape, they scarce deserve the name; | their savagery doth put the
wolves to shame’, Burton's translation). This formulation, from Plautus, Asinaria
495, was popularized during the Renaissance by its inclusion in Erasmus’ Adagia.

77.  Compare 2. 3, where the relevance of the same law is denied with respect to domi-
nium rerum. The interpretation of the Roman text and status of the ius gentium
caused Vitoria and his pupils some difficulty (see the Introduction, pp. xv—xvi).
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things which are clearly to be settled on the basis on the law of nations
(ius gentium), whose derivation from natural law is manifestly sufficient
to enable it to enforce binding rights. But even on the occasions when it
is not derived from natural law, the consent of the greater part of the
world is enough to make it binding, especially when it is for the common
good of all men. If, after the dawn of creation or after the refashioning
of the world following the Flood, the majority of men decided that the
safety of ambassadors should everywhere be inviolable, that the sea
should be common property, that prisoners of war should be enslaved,
and likewise that would be inexpedient to drive strangers out of one’s
land, then all these things certainly have the force of law, even if a
minority disagree.

§5 MY FOURTH PROPOSITION is that if children born in the Indies of a Spanish
father wish to become citizens (cives) of that community, they cannot be
barred from citizenship or from the advantages enjoyed by the native
citizens born of parents domiciled in that community. The proof is that
the law of nations (ius gentium) clearly defines a ‘citizen’ (ciues) as a
man born in a community (ciuitas) (Codex X. 40. 7). The confirmation is
that man is a civil animal (animal ciuile), but a man born in one
community is not a citizen of another community; therefore, if he is not
a citizen of the first community, he will not be a citizen of any
community, and this would be inequitable by the law of nature and of
nations (ius naturale et gentium).

Indeed, if anyone were willing to take up domicile in one of these
barbarian communities, for example because he had taken a wife there
or for one of the other reasons by which denizens customarily acquire
citizenship, it does not seem to me he could be prohibited from doing so,
any more than the other inhabitants. Consequently, it seems he would
enjoy the same privileges as the rest, at least as long as he accepted the
same burdens as they.

It is also relevant that hospitality is commended in Scripture: ‘use
hospitality one to another without grudging’ (1 Pet. 4: 9), and, speaking
of bishops, ‘a bishop must be given to hospitality’ (1 Tim. 3: 2). It
follows that to refuse to welcome strangers and foreigners is inherently
evil.

§6 My FIFTH PRopOSITION is that if the barbarians attempt to deny the
Spaniards in these matters which I have described as belonging to the
law of nations (ius gentium), that is to say from trading and the rest, the
Spaniards ought first to remove any cause of provocation by reasoning
and persuasion, and demonstrate with every argument at their disposal
that they have not come to do harm, but wish to dwell in peace and
travel without any inconvenience to the barbarians. And they should
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demonstrate this not merely in words, but with proof. As the saying
goes, ‘in every endeavour, the seemly course for wise men is to try per-
suasion first’ (Terence, Eunuchus 789). But if reasoning fails to win the
acquiescence of the barbarians, and they insist on replying with violence,
the Spaniards may defend themselves, and do everything needful for
their own safety. It is lawful to meet force with force.” And not only in
this eventuality, but also if there is no other means of remaining safe,
they may build forts™ and defences; and if they have suffered an
offence, they may on the authority of their prince seek redress for it in
war, and exercise the other rights of war. The proof is that the cause of
the just war is to redress and avenge an offence, as said above in the
passage quoted from St Thomas (S7 II-IL. 40. 1; see above, 2. 4 §11).
But if the barbarians deny the Spaniards what is theirs by the law of
nations, they commit an offence against them. Hence, if war is necessary
to obtain their rights (ius suum), they may lawfully go to war.

But I should remark that these barbarians are by nature cowardly,
foolish, and ignorant besides. However much the Spaniards may wish to
reassure them and convince them of their peaceful intentions, therefore,
the barbarians may still be understandably fearful of men whose customs
seem so strange, and who they can see are armed and much stronger
than themselves. If this fear moves them to mount an attack to drive the
Spaniards away or kill them, it would indeed be lawful for the Spaniards
to defend themselves, within the bounds of blameless self-defence; but
once victory has been won and safety secured, they may not exercise the
other rights of war against the barbarians such as putting them to death
or looting and occupying their communities, since in this case what we
may suppose were understandable fears made them innocent. So the
Spaniards must take care for their own safety, but do so with as little
harm to the barbarians as possible since this is a merely defensive war.
It is not incompatible with reason, indeed, when there is right on one
side and ignorance on the other, that a war may be just on both. For
instance, the French hold Burgundy in the mistaken but colourable
belief that it belongs to them. Now our emperor Charles V has a certain
right to that province and may seek to recover it by war; but the French
may defend it.% The same may be true of the barbarians. This is a con-
sideration which must be given great weight. The laws of war against
really harmful and offensive enemies are quite different from those

78. Vitoria alludes to the famous principle Vim ui repellere licet (Digest 1. 1. 3), which he
was to discuss again in On the Law of War 1. 1.
79. Parces:artes L.
80. Compare On the Law of War 5. 3.
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against innocent or ignorant ones. The provocations of the Pharisees
are to be met with quite a different response from the one appropriate
to weak and childish foes.

§7 MY SIXTH PROPOSITION is that if all other measures to secure safety from
the barbarians besides conquering their communities and subjecting
them have been exhausted, the Spaniards may even take this measure.
The proof is that the aim of war is peace and security, as St Augustine
says in his letter to Boniface (Ep. 189. 6). Therefore, once it has become
lawful for the Spaniards to take up war or even to declare it themselves
for the reasons stated above, it becomes lawful for them to do everything
necessary to the aim of war, namely to secure peace and safety.

§8 My seventh proposition goes further: once the Spaniards have
demonstrated diligently both in word and deed that for their own part
they have every intention of letting the barbarians carry on in peaceful
and undisturbed enjoyment of their property, if the barbarians never-
theless persist in their wickedness and strive to destroy the Spaniards,
they may then treat them no longer as innocent enemies, but as treach-
erous foes against whom all rights of war can be exercised, including
plunder, enslavement, deposition of their former masters, and the insti-
tution of new ones. All this must be done with moderation, in propor-
tion to the actual offence. The conclusion is evident enough: if it is
lawful to declare war on them, then it is lawful to exercise to the full the
rights of war. And is confirmed by the fact that all things are lawful
against Christians if they ever fight an unjust war; the barbarians should
receive no preferential treatment because they are unbelievers, and
therefore can be proceeded against in the same way. It is the general
law of nations (ius gentium) that everything captured in war belongs to
the victor, as stated in the laws De captiuis and Si quid in bello (Digest
XLIX. 15. 28 and 24), in the canon Jus gentium (Decretum D.1. 9), and
more expressly still in the law Item ea quae ab hostibus (Institutions 1I. 1.
17), which reads: ‘in the law of nations, anything taken from the enemy
immediately becomes ours, even to the extent that their people become
our slaves’. Furthermore, as the doctors explain in their discussions of
war, the prince who wages a just war becomes ipso jure the judge of the
enemy, and may punish them judicially and sentence them according to
their offence.

The foregoing is confirmed by the fact that ambassadors are invio-
lable in the law of nations (ius gentium). The Spaniards are the ambas-
sadors of Christendom, and hence the barbarians are obliged at least to
give them a fair hearing and not expel them.

THISs, THEN, IS THE FIRST TITLE by which the Spaniards could have seized
the lands and rule of the barbarians, so long as it was done without
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trickery or fraud and without inventing excuses to make war on them.
But on these grounds, if the barbarians allowed the Spaniards to carry
on their business in peace among them, the Spaniards could make out
no more just a case for seizing their goods than they could for seizing
those of other Christians.

§9 Question 3, Article 2: Second possible title, for the spreading of the
Christian religion

MY FIRST PROPOSITION in support of this is that Christians have the right to
preach and announce the Gospel in the lands of the barbarians. This
conclusion is clear from the passage ‘Go ye into all the world and preach
the gospel to every creature’ (Mark 16: 15); and ‘the word of God is not
bound’ (2 Tim. 2: 9). Second, it is clear from the preceding article, since
if they have the right to travel and trade among them, then they must be
able to teach them the truth if they are willing to listen, especially about
matters to do with salvation and beatitude, much more so than about
anything to do with any other human subject. Third, if it were not lawful
for Christians to visit them to announce the Gospel, the barbarians
would exist in a state beyond any salvation. Fourth, brotherly correction
is as much part of natural law as brotherly love; and since all those
peoples are not merely in a state of sin, but presently in a state beyond
salvation, it is the business of Christians to correct and direct them.
Indeed, they are clearly obliged to do so. Fifth and finally, they are our
neighbours, as I have said above (3. 1 §2 ad fin.), ‘and God gave them
commandment, each man concerning his neighbour’ (Ecclus. 17: 14).
Therefore it is the business of Christians to instruct them in the holy
things of which they are ignorant.

§10 MY SECOND PROPOSITION is that although this right is common and lawful
for all, the pope could nevertheless have entrusted this business to the
Spaniards and forbidden it to all others. The proof is that although the
pope is not a temporal lord, as shown above (2. 2), he nevertheless has
power in temporal things insofar as they concern spiritual things. And
since it is the pope’s special business to promote the Gospel throughout
the world, if the princes of Spain are in the best position to see to the
preaching of the Gospel in those provinces, the pope may entrust the
task to them, and deny it to all others. He may restrict not only the right
to preach, but also the right to trade, if this is convenient for the
spreading of the Christian religion, because he has the power to order
temporal matters for the convenience of spiritual ones. So if these
things are convenient for this purpose, they belong to the authority and
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power of the supreme pontiff. And it is quite clear that they are con-
venient, because if there were an indiscriminate rush to the lands of
these barbarians from other Christian countries, the Christians might
very well get in each other’s way and start to quarrel. Peace would be
disturbed, and the business of the faith and the conversion of the bar-
barians upset. Besides, the princes of Spain were the first to undertake
the voyages of discovery, at their own expense and under their own ban-
ners; and since they were so fortunate as to discover the New World, it
is just that this voyage should be denied to others, and that they alone
should enjoy the fruits of their discoveries. In the same way, the pope
has always had the power to distribute the territories of Saracens among
Christian princes for the preservation of peace and the progress of reli-
gion, to prevent one prince from trespassing on the lands of another. So
he could also make new princes for the furtherance of religion, espe-
cially in places where there had never before been any Christian princes.

§11 MY THIRD PROPOSITION is that if the barbarians permit the Spaniards to
preach the Gospel freely and without hindrance, then whether or not they
accept the faith, it will not be lawful to attempt to impose anything on them
by war, or otherwise conquer their lands. This was proved above in my
refutation of the fourth unjust title (2. 4); and it is obvious, because no
war can be just when not preceded by some wrong, as St Thomas says
(ST II-I1. 40. 1).

§12 MY FOURTH CONCLUSION is that if the barbarians, either in the person of
their masters or as a multitude, obstruct the Spaniards in their free
propagation of the Gospel, the Spaniards, after first reasoning with them
to remove any cause of provocation, may preach and work for the conver-
sion of that people even against their will, and may if necessary take up
arms and declare war on them, insofar as this provides the safety and
opportunity needed to preach the Gospel. And the same holds true if
they permit the Spaniards to preach, but do not allow conversions, either
by killing or punishing the converts to Christ, or by deterring them by
threats or other means. This is obvious, because such actions would
constitute a wrong committed by the barbarians against the Spaniards,
as I have explained, and the latter therefore have just cause for war.
Second, it would be against the interests of the barbarians themselves,
which their own princes may not justly harm; so the Spaniards could
wage war on behalf of their subjects for the oppression and wrong which
they were suffering, especially in such importan matters.

FROM THIS CONCLUSION IT FoLLows that on this count too, if the business of
religion cannot otherwise be forwarded, that the Spaniards may lawfully
conquer the territories of these people, deposing their old masters and
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setting up new ones and carrying out all the things which are lawfully
permitted in other just wars by the law of war, so long as they always ob-
serve reasonable limits and do not go further than necessary. They must
always be prepared to forego some part of their rights rather than risk
trespassing on some unlawful thing, and always direct all their plans to
the benefit of the barbarians rather than their own profit, bearing con-
stantly in mind the saying of St Paul: ‘all things are lawful unto me, but
all things are not expedient’ (1 Cor. 6: 12). Everything that has been
said so far is to be understood as valid in itself; but it may happen that
the resulting war, with its massacres and pillage, obstructs the conversion
of the barbarians instead of encouraging it. The most important con-
sideration is to avoid placing obstructions in the way of the Gospel. If
such is the result, this method of evangelization must be abandoned and
some other sought. All that I have demonstrated is that this method is
lawful per se. 1 myself have no doubt that force and arms were necessary
for the Spaniards to continue in those parts; my fear is that the affair
may have gone beyond the permissible bounds of justice and religion.

This, then, is the second possible legitimate title by which the
barbarians may have fallen under the control of the Spaniards. But we
must always keep steadfastly before us what I have just said, lest what is
in substance lawful becomes by accident evil. Good comes from a single
wholly good cause, whereas evil can come from many circumstances,
according to Aristotle (Nicomachean Ethics 1106°35) and Dionysius the
Pseudo-Areopagite (Divine Names 4. 30).

§13  Question 3, [Article 3: Third just title, the protection of converts]

ANOTHER PossIBLE TITLE derives from the previous one, which is that if any
barbarians are converted to Christ, and their princes try to call them
back to their idolatry by force or fear, the Spaniards may on these
grounds, if no other means are possible, wage war on them and compel
the barbarians to stop committing this wrong.®! If they persist, they may
exercise all the rights of war, sometimes including the deposition of their
masters, as in other just wars.

This third title may be advanced not only on grounds of religion, but
on grounds of human amity (amicitia) and partnership (societas) since
the barbarians’ conversion to Christianity makes them friends and
partners of us Christians, and we ought to ‘do good unto all men,
especially unto them who are of the household of faith’ (Gal. 6: 10).

81. For the argument deployed here, compare I On the Power of the Church 5. 8.
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§14 Question 3, [Article 4: Fourth just title, papal constitution of a
Christian prince]

A FURTHER TITLE might be this: if a good proportion of the barbarians
were converted to Christ either rightfully or wrongfully (that is, so long
as they were true Christians, even if they had been converted by threats,
terror, or other umpermissible means), the pope might have reasonable
grounds for removing their infidel masters and giving them a Christian
prince, whether or not they asked him to do so. The proof is that if this
course was expedient for the preservation of the Christian faith, for fear
that under infidel masters they might become apostates and fall away
from the faith, or else suffer persecution from these same masters
because of their faith, the pope is empowered to exchange their masters
for the sake of the faith. The doctors confirm this, since, as St Thomas
expressly says (ST II-IL. 10. 10), the Church can liberate any Christian
slave of an infidel master, even if he is in other respects a legitimate
prisoner-of-war. Innocent IV makes this quite clear in his commentary
on the decretal Quod super his (X. 3. 34. 8). And if this is the case, so
much the more may he liberate other Christians who are subjects, and
not so strictly bound to their masters as slaves. Another confirmation is
that a wife is bound to her husband as much as, or even more than, a
subject to his master, since the bond of marriage belongs to divine law
whereas the bond between subject and lord does not. But a Christian
wife may be freed of an infidel husband if he harasses her on account of
her religion, as the Apostle makes clear in 1 Cor. 7: 15-16 (quoted in
the decretal Quanto te nouimus, X. 4. 19. 7). Indeed, it has become cus-
tomary in our day that if one partner of a marriage is converted to the
faith, they become free of the infidel partner. So the Church may liber-
ate all Christians from their obedience and subjection to infidel masters
for the sake of the faith and to forestall danger, provided all provocation
is avoided. And this is the fourth legitimate title which is advanced.

§1S  Question 3, Article 5: Fifth just title, in defence of the innocent against
tyranny

THE NEXT TITLE could be® either on account of the personal tyranny of the
barbarians’ masters towards their subjects, or because of their tyrannical

82. As Barbier notes, Vitoria henceforward uses the more reserved conditional posset
instead of pofest. The argument in favour of ‘humanitarian’ wars, though accepted
by Grotius, was ‘against the spirit of just war theory’ (Barnes 1982: 775~8). Vitoria
discussed the barbarians ‘tyrannical laws’ in On Dietary Laws, or Self-Restraint.
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and oppressive laws against the innocent, such as human sacrifice
practised on innocent men or the killing of condemned criminals for
cannibalism. I assert that in lawful defence of the innocent from unjust
death, even without the pope’s authority, the Spaniards may prohibit the
barbarians from practising any nefarious custom or rite. The proof is that
God gave commandment to each man concerning his neighbour (Ecclus.
17: 14). The barbarians are all our neighbours, and therefore anyone,
and especially princes, may defend them from such tyranny and
oppression. A further proof is the saying: ‘deliver them that are drawn
unto death, and forbear not to deliver those that are ready to be slain’
(Prov. 24: 11). This applies not only to the actual moment when they are
being dragged to death; they may also force the barbarians to give up
such rites altogether. If they refuse to do so, war may be declared upon
them, and the laws of war enforced upon them; and if there is no other
means of putting an end to these sacrilegious rites, their masters may be
changed and new princes set up. In this case, there is truth in the
opinion held by Innocent IV and Antonino of Florence, that sinners
against nature may be punished (2. 5 above).¥ It makes no difference
that all the barbarians consent to these kinds of rites and sacrifices, or
that they refuse to accept the Spaniards as their liberators in the
matter.¥ This could therefore be the fifth legitimate title.

§16  Question 3, Article 6: Sixth just title, by true and voluntary election

Imagine the barbarians recognized the wisdom and humanity of the
Spaniards’ administration, and one and all, both masters and subjects,
spontaneously decided to accept the king of Spain as their prince. This
could happen, and might be a legitimate title in natural law. Any
commonwealth can elect its own master; for this, the unanimous
consent of ail is not necessary, a majority being clearly sufficient. As I
have elsewhere argued (On Civil Power 2. 1), in matters which concern
the good of the commonwealth, the decisions of the majority are
binding, notwithstanding the opposition of the minority; otherwise no
action could be taken for the benefit of the commonwealth, since it is
difficult to obtain unanimous agreement for any proposal. It follows that

83. Wright notes in his edition (Vitoria 1917: 265, n. 13) that G adds the phrase: ‘when
their sins are to the detriment of the innocent (quando sunt in detrimentum inno-
centium)'. As Pidal remarks (1958: 26, n. 18), this would be a qualification of the
views of Innocent IV and Antonino; but it is not attested in PLS.

84. LS add the explanatory phrase: ‘it is not within their rights to deliver themselves or
their children up to execution’.
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if there was a Christian majority in any community or country, and they
wished to have a Christian prince for the sake of the faith and for the
common good, I believe they could elect such a prince and abandon
their allegiance to their infidel masters, even against the opposition of
the remainder of the population. By this I mean that they could elect a
prince not only for themselves, but for the whole commonwealth. - In this
way the Franks changed princes for the good of their commonwealth,
and transferred Childeric’s crown to Pepin, the father of Charlemagne;
this change of dynasty was approved by Pope Zacharias.® This, then, is
the sixth title which may be proposed.

8§17 Question 3, Article 7: Seventh just title, for the sake of allies and
friends

A further title may arise whenever the barbarians themselves are
engaged in legitimate war with one another, in which case the injured
party has the right to wage war, and may call upon the Spaniards to help
them, and then share the prizes of victory with them. This is what is said
to have happened when the Tlaxcaltecs were fighting the Mexicans;
they made a treaty with the Spaniards that they should help them to
defeat the Mexicans, and promised them in return whatever they might
win by the laws of war.% There can be no doubt that fighting on behalf
of allies and friends is a just cause of war, as Cajetan declares (in ST 1I-
II. 40. 1 §5); equally, a commonwealth may call upon foreigners to
punish its enemies and fight external malefactors.®” The confirmation of
this is provided by the Romans, who extended their empire in just this
way, by coming to the aid of their friends and allies and profiting from
the opportunity to declare just wars, thereby taking possession of new
provinces by the laws of war. The Roman empire is declared legitimate
by St Augustine (De ciuitate dei V. 15-21) and by St Thomas (De
regimine principum I11. 4); Pope Sylvester I recognized Constantine the
Great as emperor, just as Ambrose recognized Theodosius. Yet there
seems to be no other title in law for the Romans’ possession of the world

85. For this argument see I On the Power of the Church 5.9 and the Glossary, s.v. Alius.
Vitoria clearly rejects the common decretist view that the pope’s role had been the
determining factor in the deposition, insisting that it was the Franks who
‘transferred the crown’ (Muldoon 1968: 277).

86. Vitoria refers to Cortés’ alliance with the independent Tlaxcaltecs against
Montezuma’s Aztec confederacy in 1519 (Cortés 1986: 58~ 72).

87. On coming to the aid of socii ‘allies’ as a justification for war (Decretum C.23.3.7
and d.p.c. 10; ST II-11. 188. 3 ad 1) see Barnes 1982: 778.
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than the law of war, whose chief occasions were the defence and
vengeance of their allies. In the same way, Abraham fought for the
rights of the king of Salem and his other allies against the four kings of
those lands, though he personally had received no wrong at their hands
(Gen. 14),

This, then, is the seventh and last title by which the barbarians and
their lands may or might have come into the possession and dominion
(dominium) of the Spaniards.

§18 Question 3, [Article 8: An eighth possible title, the mental incapacity of
the barbarians]

There is one further title which may be mentioned for the sake of the
argument, though certainly not asserted with confidence; it may strike
some as legitimate, though I myself do not dare either to affirm or con-
demn it out of hand. Itis this: these barbarians, though not totally mad,
as explained before (1. 6, p. 250), are nevertheless so close to being mad,
that they are unsuited to setting up or administering a commonwealth both
legitimate and ordered in human and civil terms. Hence they have neither
appropriate laws nor magistrates fitted to the task. Indeed, they are
unsuited even to governing their own households (res familiaris); hence
their lack of letters, of arts and crafts (not merely liberal, but even
mechanical), of systematic agriculture, of manufacture, and of many
other things useful, or rather indispensable, for human use.®® It might
therefore be argued that for their own benefit the princes of Spain might
take over their administration, and set up urban officers and governors
on their behalf, or even give them new masters, so long as this could be
proved to be in their interest.

As I have said, this argument would be persuasive if the barbarians
were in fact all mad; in that case, it is beyond doubt that such a course
would be not merely lawful, but wholly appropriate, and princes would
be bound to take charge of them as if they were simply children. In this
respect, there is scant difference between the barbarians and madmen;
they are little or no more capable of governing themselves than

88. The list of ‘arts’ required for a civil society, and the reference to eating raw and
‘uncivilized’ food below, are based on the Aristotelian criteria for distinguishing
civil from barbarian societies; the passage thus forms a counterpart to 1. 6 (see
footnote 35 ad loc.). In returning to the question of natural slavery, Vitoria
‘approached the subject from the other end, listing this time not what the Indians
had in common with civilized men, but what they did not have’ (Pagden 1981b:
80-1; see also Pagden 1986: 79-93).
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madmen, or indeed than wild beasts. They feed on food no more civil-
ized and little better than that of beasts. On these grounds, they might
be handed over to wiser men to govern. And an apparent confirmation
of this argument is if some mischance were to carry off all the adult
barbarians, leaving alive only the children and adolescents enjoying to
some degree the use of reason but still in the age of boyhood and
puberty, it is clear that princes could certainly take them into their care
and govern them for as long as they remained children. But if this is
admitted, it seems impossible to deny that the same can be done with
their barbarian parents, given the supposed stupidity which those who
have lived among them report of them, and which they say is much
greater than that of children and madmen among other nations. Such an
argument could be supported by the requirements of charity, since the
barbarians are our neighbours and we are obliged to take care of their
goods.®

But I say all this, as I have already made clear, merely for the sake of
argument; and even then, with the limitation that only applies if every-
thing is done for the benefit and good of the barbarians, and not merely for
the profit of the Spaniards. But it is in this latter restriction that the
whole pitfall to souls and salvation is found to lie.

In this connexion, what was said earlier about some men being
natural slaves might be relevant (1. 1). All these barbarians appear to
fall under this heading, and they might be governed partly as slaves.

Conclusion

THE CONCLUSION OF THIS WHOLE DISPUTE appears to be this: that if all these
titles were inapplicable, that is to say if the barbarians gave no just cause
for war and did not wish to have Spaniards as princes and so on, the
whole Indian expedition and trade would cease, to the great loss of the
Spaniards. And this in turn would mean a huge loss to the royal
exchequer, which would be intolerable.

1. My ARsT REPLY is that trade would not have to cease. As 1 have
already explained, the barbarians have a surplus of many things which
the Spaniards might exchange for things which they lack. Likewise, they
have many possessions which they regard as uninhabited, which are open
to anyone who wishes to occupy. Look at the Portuguese, who carry on

89. This claim was rejected by Melchor Cano (see the Introduction, p. xxvii) on the
grounds that no precept of charity could involve coercion (Pagden 1987: 89).
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a great and profitable trade with similar sorts of peoples without
conquering them.

2. MY SECOND REPLY is that royal revenues would not necessarily be
diminished. A tax might just as fairly be imposed on the gold and silver
brought back from the barbarian lands, say of a fifth part of the value or
more, according to the merchandise. This would be perfectly justifiable,
since the sea passage was discovered by our prince, and our merchants
would be protected by his writ.

3. My THIRD REPLY is that it is clear that once a large number of
barbarians have been converted, it would be neither expedient nor
lawful for our prince to abandon altogether the administration of those
territories.
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