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Abst ract

The Race Rel ations Act introduced by the Labour Government in 1976 was intended
to replace and strengthen the Acts of 1965 and 1968. The shortcom ng of the
existing legislation, and particularly the powers available to the Race

Rel ati ons Board and the Conmmunity Rel ati ons Commi ssion, were becom ng
increasingly evident by the early 1970s. The Labour Government which came to
power in 1974 therefore proposed reformin parallel with |egislation on Sex

Discrimnation. It is argued that this factor was of crucial inportance. The
Sex Discrimnation Act of 1975 served as a nodel for the |egislation on racia
di scrimnation, and both Acts were built upon the same principles. Indeed, the

CGovernment publicly stated its intention to 'harnonise' the lawin these two
fields as far as possible.

The extent of racial discrimnation and di sadvantage was increasingly being
denonstrated, particularly by Political and Econonic Pl anning (PEP) who
published a series of reports between 1974 and 1976. In January 1975, the House
of Commons Sel ect Conmittee on Race Relations and I mrigration was charged with
inquiring into the organisation of race relations adnm nistration. They gathered
evi dence and recomrendations for reformfroma w de range of sources, and their
report in July 1975 made a nunber of proposals for change, foreshadow ng the
Government's own VWite Paper on 'Racial Discrimnation' of Septenber.

W der influences on the shaping of the 1976 Act can also be detected. The
exanpl e of United States anti-discrimnation |aw nade a consi derabl e i npact,

particularly on the Home Secretary, Roy Jenkins. It is held that the concept of
i ndirect discrimnation, especially in the enploynent field, owed its inclusion
inthe British legislation largely to its American usage. It is also naintained
that domestic political factors should not be overlooked. Industrial disputes

i nvol vi ng Asi an workers, the grow ng perception of the 'problem of second-
generation black youth and the Labour Party's position on race relations
policies since 1970, hel ped define the context within which the Act was

i ntroduced. Qher possible influences, however, such as the inportance of the
bl ack vote and the rise of the National Front were not particularly salient, and
a 'crisis of capitalism analysis is ultinately rejected in favour of a nore
realistic and enpirically-grounded interpretation
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I ntroduction

Much has been said about the inplenentation and effects of the 1976 Race

Rel ati ons Act. Rather |ess work has been done on the genesis of this

| egislation. Most of the nmjor studies and accounts of the Labour Governnents
of 1974 to 1979, including those of the participants, deal with the Act only in
passing, if at all, preferring to concentrate on econom ¢ and industrial issues.
And yet, the Act mnust surely stand as one of the nore significant pieces of

| egi slation of the 1970s, indicating a new approach to race relations, equa
opportunities and tackling discrimnation on the part of the state. Wat is

nore, the Act was introduced with remarkably little opposition. It is intended,
therefore, to exanine both the direct and nore general origins of the Act, and
the political debate surrounding its introduction in 1975-6. It should then be

possible to locate the Act within a nore general political context, and assess
its position within the wi der operation of race and politics in nodern Britain.

The Act was, of course, a successor to the race relations |egislation of the
1960s. The new body which it created, the Comm ssion for Racial Equality,

repl aced the two existing statutory agencies, the Race Rel ations Board, which
had been established by the 1965 Race Rel ations Act, and the Community Rel ations
Conmi ssion, created by the 1968 Act. The first chapter will, therefore, sketch
the historical background to the present Act, outlining the devel opnment of race
relations policies in Britain between 1965 and 1974, from which an under st andi ng
of the continuities and discontinuities which the 1976 Act represented can be
devel oped. In chapter 2, the narrative will exam ne the period between 1974 and
1976 in detail. This discussion will incorporate the party politics which were
in operation over this issue, including Labour's overall programre on race

rel ations and immigration and the attitude of the Conservative opposition.

VWiile the majority of Conservative MPs supported the Act, there were sone who

vehenent|ly opposed it. Their views will be considered as the debate over the
legislation is outlined. The specific events |eading up to the passing of the
Act will be described, nost notably the publication of the Wiite Paper on

"Racial Discrimnation' in Septenmber 1975, and the enactment of |egislation on
sex discrimnation.

It will also be necessary to nake reference to the grow ng evi dence being
presented during this period to denpnstrate the continuing extent of racia

di scrimnation and outlining possibilities for reform This evidence will be
examined in nore detail in chapter 3. It can be regarded as falling into three
conveni ent categories. Firstly, Political and Econom c Planning (PEP), whose
research had influenced the shaping of the 1968 Race Rel ati ons Act, produced a
series of reports between 1974 and 1976 whi ch denonstrated the w despread

exi stence of discrimnation and di sadvantage in all areas of society. PEP s

i nvestigations covered these issues in nore detail than had been attenpted
before. Secondly, both of the statutory bodies responsible for race relations,
the Community Rel ations Comm ssion and the Race Rel ations Board, were arguing
that the existing legislation was insufficient and that their work | acked
credibility among the black communities. They both, therefore, brought pressure
on the Governnment to inplenment change. Thirdly, the Select Conmittee on Race
Rel ations and Immgration carried out their own investigation into 'The

Organi sation of Race Relations Adm nistration' in 1975. Their report, and the
mass of evidence submitted to them constituted a considerabl e body of

i nformati on and opi ni on which addressed nost of the principal questions to be
tackl ed by the Governmnent.

Chapters 2 and 3 will thus rely mainly on primary sources such as officia

publications. In contrast, chapters 4 - 6 will attenpt to exam ne some of the
wi der influences on the Act. They will, therefore, require a greater enphasis
on secondary as well as primary materials. 1In chapter 4, the inportance of the

Sex Discrimnation Act will be analysed, in particular the way in which it



served to lay the foundations for the ensuing legislation on race. It will be
argued that the two Acts cannot be considered in isolation fromeach other, and
that both were based on the sane basic legal principles. It mght even be held
that the Sex Discrimnation Act made possible the Race Rel ations Act, and
certainly that it determned the formwhich the latter finally took.

Chapter 5 will consider the role that the exanple of anti-discrimnation
legislation in the United States played in Britain. Above all, it will be
denonstrated that this | egislation had a considerable influence on the Labour
Hone Secretary, Roy Jenkins, and especially the concept of indirect
discrimnation. It is argued that this particular elenent of the 1976 Act was
principally, if not solely, due to the Anerican exanpl e.

The final chapter will attenpt to locate the Act within its political and
econom ¢ context. It has been argued that the Act was |largely a response to the
fear of social conflict and mnority discontent, a defensive neasure rather than
a positive one. The exponents of this view point to a growi ng concern over the
"probl em of second-generation black youth, the series of industrial disputes in
the early 1970s invol ving Asi an workers, and the rise of the National Front.
This analysis will be subjected to close scrutiny, and it will be naintained
that, although it has sone nerit, this case is somewhat overstated.

Devel opnents within the Labour Party are also crucial to an understanding of the
problem The adoption of nore positive policies on race relations after 1970,
Labour's drift to the left during this period and their response to the

i ncreasing salience of the ethnic minority vote, will all be considered. Their
recognition of the potential problens which |ay ahead is clear. The question
wi Il be how cynically one chooses to interpret the notivation which |ay behind

t he Government's actions.



1 Preparing the Political Ground 1965 - 1974

A belief in the need for legislation and pressure for effective | aws agai nst
raci al discrinmination can be dated fromat |east 1958, the year of the 'race
riots' in Notting H Il and Nottingham The Labour backbencher, Fenner Brockway,
unsuccessfully presented a race relations bill to Parlianment nine tines in the
1950s. But it was not until 1965 that |egislation was introduced, by which tine
the 1962 Commonweal th I mm grants Act of the MacM Il an Government was in place,
and had been renewed by the new Labour Government in Novenber 1964. Despite
Labour's initial opposition to the Act, |ed by Hugh Gaitskell, their grow ng
recognition of the public's support for immgration controls, enphasised by
Peter Griffiths' canpaign in Smethw ck during the 1964 General Election, had |ed
to something of a volte-face under the new | eadership of Harold WI son.

The 1965 Race Rel ations Act was a weak neasure which represented, to sone
extent, a conpensation for the Government's Wite Paper of August 1965 on
"Inmigration fromthe Commonweal th' which proposed strengthening the 1962 Act.
It was also a response to the racial violence agai nst West |ndian inmmgrants and
the anti-semtic speeches of the early 1960s particularly those by Sir Oswal d
Mosl ey and Colin Jordan, who was arrested under the Public Order Act in July
1962 (Ski del sky 1981:516). The Act outlawed discrimnation in specified public
pl aces, and created the offence of '"incitement to racial hatred'. It also set
up the Race Rel ations Board, which co-ordinated 7 regional conciliation
conmittees established to deal with conplaints of discrimnation. The task of
these committees was to secure a settlement of the difference between the
conpl ai nant and the discrimnator and an assurance fromthe latter as to their
future conduct. In the event of failure to obtain a settlement, the matter was
referred to the RRB and, if necessary, to the Attorney-General. There was,
therefore, no crininal sanction, and the nunber of cases referred to the
Attorney-General up to 1968 was only four [See Brown 1983: 51-2].

There were obvious flaws in this Act. |Its enforcement procedures were poor, and
it did not apply to areas such as enpl oynent and housing. These oni ssions were
hi ghlighted by the first PEP report on racial discrinmnation in 1967 [ Dani el
1967]. This report was, however, conpiled rather hurriedly. The Governnent
woul d not have wanted to introduce |legislation on race relations that was |ikely
to be controversial in the run-up to a General Election. Any |legislation would,
therefore, have to be enacted by 1968. Since the Race Relations Board's first
Annual Report was due in 1967, the Board al so needed PEP's report in order to
deci de what recommendations to make. At the sane tinme, the report of the Street
Committee on United States anti-discrimnation |aw indicated that further
legislation in this field was feasible and desirable [Street 1967. See al so
chapter 5].

Labour's policy during the 1960s was that of the 'balancing act', stressing the
nmutual relationship between immigration controls on the one hand and neasures to
tackle racial discrimnation on the other. |In Roy Hattersley's fanbus phrase,
integration without limtation was inpossible, and limtation without

i ntegration was inexcusable. The 1968 Race Rel ations Act can thus be seen as a
"corrective' to the Comonweal th I mmigrants Act of March 1968, which had been
pronpted by the Kenyan Asian 'scare' and the canpai gning of Enoch Powell. It

al so owed sonething to the inpul se given by Roy Jenkins at the Home Office
[Banton 1985: 110]. Jenkins was concerned for Britain's liberal image in the
wor |l d, and, as John Campbell has argued, 'he was at pains, in frequent speeches
to i mm grant organi sations and other bodies, to identify hinself with the

i nprovenent of race relations' [Canpbell 1983: 92].

The 1968 Act now i ncorporated housing, enploynment and the provision of goods and
services. The RRB was given the power to investigate where there was reason to
bel i eve that discrimnation had taken place but no conplaint had been received.
They al so now had the power to bring | egal proceedi ngs when attenpts to



conciliate failed, and the conciliation procedures now i ncluded provisions for
securing redress for the victins of discrimnation. The Act also created the
Conmunity Rel ati ons Commi ssion with the brief of prompting good comunity

rel ations. The CRC replaced the National Conmittee for Commronweal th | mmgrants
[NCCI], the local commttees of which now becane Comunity Rel ations Councils

[ CRCs] .

Over the following five or six years, weaknesses in the 1968 Act becane

i ncreasingly evident, both in the scope of the law, and even nore so in its
enforcenent [Bindman 1975: 7]. While the nore public and open nmanifestations of
di scrimnation di mnished considerably, especially in housing and enpl oynent
[McIntosh and Smith 1974], high levels of discrimnation persisted. This was
not always of a direct formor nature. It was becoming clear that various
regul ati ons and practices could also discrimnate indirectly against ethnic
mnorities [Brown 1983: 52]. The requirenent in the 1968 Act of proof of
discrimnatory intention neant that the existing narrowness of the concept
underm ned the effectiveness of the legislation, and that the definition of

di scrimnation had, therefore, to be sufficiently flexible to permt positive
action to overcone the effects of w der discrimnation and di sadvant age, such as
trai ning schemes and special publicity [Lester 1987: 23].

Thi s perception of the inadequaci es of the 1968 Act definition coincided with an
i ncreasi ng awareness of 'inm grant disadvantage', urban deprivation and
"institutional discrimnation [MCrudden 1983: 55]. This dinension of the
racial inequality issue was in part addressed by two specific neasures in the
1960s. The 1966 Local Governnent Act included provision in Section 11 for the
operation of grant-aid to |ocal authorities in respect of the enpl oynent of
staff, who have had to make special provision in the exercise of their functions

In consequence of the presence within their areas of substantial nunbers
of immgrants fromthe Comobnweal th whose | anguage or custons differ fromthose
of the Community.

This aid, originally set at 50 per cent of approved expenditure, was raised to
75 per cent in 1969. It was intended that the schene would assist in the short-
term process of assimlating the immgrant communities, particularly through the
education system|[ Young 1983: 293-4]. This did not prove to be the case, and
expendi ture under Section 11 rose fromsone 3.5 mllion in 1969/70 to over 10
mllion in 1974/5 [ Runnymede Trust, 1976 a, no p: 10].

The second neasure, the Urban Programme, was, in part, a response to Enoch
Powel |'s 'River Tiber' speech of April 1968. Two weeks later, Prime Mnister
Harol d W1 son announced the progranme in a maj or speech on race and inmm gration
in Birmngham Town Hall. He stressed that it would be directed at sonme areas
where there is virtually no inmgrant problem, and that 'Expenditure nust be on
the basis of need and the inmm gration problemis only one factor, though a very
i mportant factor, in the assessnent of social need" [Runnynede Trust 1976 a, no
5: 8, and Denuth 1977]. The CGovernment thus sought to enphasise that the
programe was not a race-specific policy. Those officials who shaped the Loca
Government Grants [Social Need] Act of 1969 in which the programme finally
enmerged, questioned 'whether it mght be possible to disguise the focus on

i mm grant areas by describing themas 'urban areas of general social need

[ Edwards and Batley 1978: 46]. |In practice, only a small minority of the
projects funded have been directed towards the needs of the black popul ation

| eadi ng Ken Young to suggest that the programme nmay be read as a conpensatory
programme ainmed at whites living in nulti-racial areas [Young 1983: 297].

I ndeed, the Select Committee on Race Relations and Imrigration were to suggest
that it mght be desirable if a specific proportion of the Urban Programe was
allocated to the needs of the black population [Select Comrittee, vol Il, para
46, 1975]. What is indisputable is that the progranmme expanded consi derably
after its inception, with expenditure rising fromjust over 1 mllion in 1969/70



to 9 mllion in 1974/5. As the following two chapters will indicate, the
tackl ing of urban disadvantage was increasingly recognised to be a vital
corollary to the legislative efforts to eradicate racial inequality.

Just as the scope of the concepts of discrinmnation and di sadvant age required
anplification, it was also evident fromthe 1968 Act that the procedures laid
down were proving unrealistic and linmting. The nunber of cases being dealt
with by the RRB in no way reflected the wi despread extent of discrimnatory
practices, and it was beconing clear that these could not be elimnated solely
by a reliance on individual conplaints. Mreover, the theme of the 1968 Act was
conciliation, so that only if conciliation failed were court proceedi ngs
avai |l abl e, and only the RRB had the right to bring such proceedings. Hence, it
was increasingly argued that this should be renmedied by pernmitting individua
access to the courts [Lester 1987: 23]. During the period between 1968 and
1974, therefore, experience had shown that both the analysis of the problem and
the machinery to tackle it, were insufficient. |If the |lessons of the 1968

| egislation were not to be learnt, it was clear that the existing provisions
woul d gradually | ose both their effectiveness and their credibility. As Jenkins
stated in a speech to the National Conference of Conmunity Rel ati ons Councils:

| have accepted the argunent that these weaknesses have inpaired our
ability to ensure equality of treatnent and weakened the credibility of the

legislation in the eyes of the minority conmunities. | have drawn the
concl usion that unless we can swiftly devise neasures to keep the prom se
i nherent in the Race Rel ations Act, people will |ose confidence in the good

faith of Governments. That erosion of confidence is sonething we cannot permt.
[ CRC Press Rel ease, 12 Septenber 1975]



2 The | nmmedi ate Context 1974 - 1976

Race relations and imrigrati on were not mgjor issues in the General Election
canpai gns of 1974. The elections were doninated by the conflict between the
Government and the miners, the inmposition of the three-day week and the
defection of Powell fromthe Conservative Party over British nmenbership of the
EEC. Labour, while not at this stage commtting thenselves to specific policies

on race issues, enbarked on a programre of cautious reforms. In April 1974, an
amesty was announced for illegal imrigrants who were Comopnweal th citizens who
had been adversely affected by the retrospective operation of the 1971
Immigration Act. In June, the restriction inposed by the Labour Governnent in

1969 on the admi ssion of husbands and fiances of wonen settled in the UK was
lifted, and in February 1975 the quota for UK passport holders was raised from
3,000 to 5,000 [Layton-Henry 1984: 153].

The CGovernnent's attention was focussed on sex discrimnation rather than racial
discrimnation during its first year in power. The Wite Paper on 'Equality for
Worren' was published in Septenber 1974, leading to the Sex Discrimnation Act in
Noverber 1975. Neverthel ess, events germane to race relations |egislation were
apparent during this period. The first two PEP reports were published in June
and Septenber 1974, and in Cctober 1974 the case of the Preston Dockers C ub was
heard by the House of Lords. The decision in this case, as in the Charter Case
of February 1973, effectively put these and other clubs, including sonme 4,000
Worki ng Men's C ubs, beyond the reach of the 1968 Race Rel ations Act, since it
was held that such clubs did not constitute a 'section of the public' (Section 2
(1) of the 1968 Act). By interpreting the letter rather than the spirit of the
law, the judiciary had in practice defeated one of the primary objects of the
exi sting legislation and thereby strengthened the general acceptance of the case
for tackling discrimnation in the public sphere. The Governnent recognised
that the rel ationship between nenbers of these organisations was in reality no
different to that between, for exanple, nmenbers of a trade union branch. They
al so acknow edged that the |law should not interfere with genuinely private
soci al gatherings. Clause 25 of the Race Relations Bill (and section 25 of the
Act) therefore extended the law to cover all clubs with nore than 25 menbers.



The White Paper on Racial Discrimnation

The Government's Wiite Paper followed the report in July 1975 of the Sel ect
Conmittee on Race Rel ations, which criticised the Governnent for failing to
devise effective race relations policies and reconmended a cl ear denobnstrabl e
Government conmitnent to equal rights, the provision of greater resources and a
strengthening of the race relations admnistrative structure. The Wite Paper
acknow edged the deficiencies of the 1968 Act and, to some extent, of the
CGovernment's earlier integration policy. It also accepted the w despread nature
of the problem

The problens with which we have to deal if we are to see genuine equality
of opportunity for col oured youngsters born and educated in this country may be
larger in scale and nore conplex than has been initially supposed. The
Government is convinced, as a result of its review of race relations generally
and of the working of the legislation, that a fuller strategy to deal wth
raci al di sadvantage will have to be depl oyed than has been attenpted so far.
Honme OFfice 1975]

The White Paper proposed a nunmber of ways in which the enforcenent of equa
opportunities could be extended. The Governnent acknow edged its own specia
responsibility as an enpl oyer and accepted that 'a vital ingredient' of any

ef fective equal opportunities policy was 'a regular systemof nonitoring'. The
proposal s were not, however, particularly explicit on how an effective

noni toring system woul d be adm nistered. Due partly to union opposition, this
el ement of the Governnent' s strategy was to remmin on the shelf [Home Office
1975: 4-5. Sanders 1983: 75. Runnynede Trust 1976: 10].

The Government al so announced its intention of using Governnent contracts as a

| ever for achieving equal opportunity, given the ineffectiveness of the existing
provision. Al Governnent contracts would now include a standard condition that
contractors should provide on request to the Departnent of Enploynment such

i nformati on about its enploynent policies and practices as the Departnment mi ght
reasonably require. This proposal was wi dely regarded as insufficiently firm
In particular, there was no statutory backing for the policy and no provision
for sanctions if a contractor's performance was unsati sfactory. Moreover, the
Labour Governnent proved extrenely cautious in translating this statenment of
intention into action, and its consultations with interested parties dragged on
so slowy that they were still continuing when it fell from power in 1979 [ Hone
Ofice 1975: 5. Sanders 1983: 75-6. Runnynede Trust 1976 b, no 1].

The White Paper also pointed to the role of voluntary action, expressing the

hope that 'npst institutions and individuals will respond to the Government's
positive lead in pronmoting equality of opportunity and will change their
practices voluntarily'. Experience has denonstrated that this was a sonewhat

optimstic prediction. Simlarly ineffective was the provision by which the new
Conmi ssion was given the power to i ssue codes of practice containing practica
gui dance for the purpose of elimnating discrimnation and pronoting equa
opportunity in the field of enployment [Section 47 of the Act]. Any such code
could cone into force only if i received the approval of the Secretary of State
for Enploynent, and it would not e legally binding [Home Ofice 1975: 20.

Sanders 1983: 76].

The pl anned revision of the conplaints procedure attracted a range of conment
and criticism The Government felt that conplainants' interests would be best
served by allowi ng themdirect access to |l egal redress via industrial tribunals,
as was provided for in the enploynent provisions of the Equal Pay Act and the
Sex Discrimnation Act [Kumar 1986: 1-2]. They also provided for the potentia
victimsation of conplainants [Section 2(1) of the Act]. However, it was widely
bel i eved that the new system m ght | eave the individual conplainant in a worse
position than hitherto. They would no | onger have the automatic right to have



their conplaint investigated by a specialist body which would go to court on
their behalf. Moreover, the burden of proof mght be very hard to satisfy. It
was feared that individuals mght be deterred from maki ng a conpl ai nt, which
woul d consequently reduce the val ue of the new Commi ssion's powers and efforts.
As Geoffrey Bindnman, the |l egal adviser to the Race Rel ati ons Board, pointed out,
t he experience of individual cases would renain an essential source of

i nformati on upon whi ch wi der investigations could be based [Bi ndman 1975: 13].
The Chairman of the Race Rel ations Board, Mark Bonham Carter, signalled a
sim | ar warning:

No matter how effectively the Race Rel ati ons Conmi ssion [sic] perforns
what the White Paper calls its '"strategic functions', unless the conplaints of
i ndi vidual s are speedily and effectively handl ed, the new Conmi ssion and the new
law wi Il quickly be witten off as usel ess.
[ The Guardian, 19 Novenber 1975]

The new Conmmi ssion, it was stressed, would not sinply be an anal gamati on of the
CRC and the RRB. It was proposed that the functions of the new agency woul d be
broader and of a nore strategic nature than before and should not be confined to
responding to external stinuli and individual conplaints. For instance, the
Conmi ssion was to be enpowered to conduct enquiries into matters outside the
scope of the legislation which mght affect the relative positions and
opportunities of different ethnic mnorities [Runnynede Trust 1976 b, no 7]. As
Roy Jenki ns explained to the CRC annual conference in Septenber 1975, the new
Conmi ssi on should have 'the power to range over the entire variety of ways in
which racial mnorities nay receive | ess favourable treatment and to propose the
rel evant renmedi es' [CRC Journal, Cctober 1975]. The Wite Paper was not
entirely explicit, however, about the exact 'fit' between the activities of the
exi sting agenci es and the new Commi ssion, the resource inplications or the
"formal relationship between the new central statutory authority and the | oca
conmunity relations effort' [Rees 1975: 18]. The Governnent at this stage
nerely stated that 'it would |ike to propose arrangenents which woul d enabl e the
| ocal work not only to continue but to gain in its effectiveness'. The question
of the exact relationship between the |ocal CRCs and the new body was | eft open,
Jenkins explaining that 'it should be our aimto exam ne how we can assist this
work in developing its effectiveness and penetration' [Runnynede Trust 1976b, no
8. CRC Journal, Cctober 1975]. During the debate on the second readi ng of the

Bill in March 1976, Jenkins stated that '|I have found the resolution of this
i ssue nore difficult than any other decision which has had to be nade about the
Bill'. He recognised that the decision to give the new agency the

responsibility for |Iocal community relations work m ght nean that it could be
conpromi sed in carrying out its |law enforcenent duties if it was also obliged to
stimul ate and co-ordinate local comunity relations work, because its essentia

i ndependence, inpartiality and objectivity could be inmpaired. However, he felt
that the other possible options than to give the new Comm ssion responsibility
woul d either be unworkabl e, unacceptable or ineffective [Hansard, vol 906, cols
1560-1].

One of the major omissions fromthe Wite Paper was the Select Committee's
recomendati on that a statutory obligation be placed on the local authorities to
pronote equality of opportunity. This was raised by the Labour MP, Fred WII ey,
a nenber of the Select Conmittee, during the second reading of the Bill, and was
consi dered by the Standing Cormittee on the Bill on 24 June 1976. Wl ey,
supported by the Conservative backbencher David Lane, stressed the need to
enphasi se the inportance of the role of the local authority, arguing that 'it
deals with what is probably the nost serious omssion fromthe Bill'. WIley
noted that sone | ocal authority spokesmen had been in favour of such a provision
in their evidence to the Select Conmittee, although it is also true that the
Associ ation of Metropolitan Authorities has not accepted that the majority of
authorities were discrimnating or that such a provision wuld nmake any



practical difference [Hansard, vol 906, col 1578. Burney 1988: 7-8. Standing
Conmittee A, 1976: cols 763-5. Select Conmittee, vol 111, 1975: 185].

This new cl ause was i ntended to re-enphasi se a clear and denonstrabl e comm t nent
to inprove race relations at both Governnent and | ocal authority |level, rather
than to outline a specific policy. As WIlley stated, 'l amnot anxious to

i npose upon |local authorities any particular solution. | wish only to enpower
them so that they can thensel ves decide to participate if they so w sh'

[ Standing Committee A 1976, col 767]. The new cl ause, which was approved eight
to five by the Standing Comm ttee and becane section 71 of the Act, was thus
drawn up in very general terns backed neither by sanctions nor incentives [ Young
and Connelly 1984: 14]. No central Governnent guidance was to be forthcom ng
beyond a joint departnental circular of June 1977 which nmerely stated that

Its effect will clearly differ fromarea to area and as between different
| ocal authority functions. However, |ocal authorities will need to exam ne
their relevant policies and practices to ensure that they neet the requirenents
of this section.

[Home O fice; DoE, DES; DHSS; Welsh Ofice,
'Race Relations Act 1976', Joint Circular, 10 June 1977].

The White Paper had indicated that the Governnent should concern itself, not
only with outright racial discrimnation, but also with a nore conprehensive
strategy for dealing with disadvantage, and a 'considered response' to
Parlianment on this question was prom sed. |Indeed, in July 1974, the Hone
Secretary had announced the devel opnment of a new progranme to deal with urban
deprivati on which woul d invol ve devel opi ng conprehensi ve Conmunity Progranmes in
deprived areas, but nearly two years later these new programres were yet to be

| aunched. The Wite Paper noted that 'an excessively high proportion of
coloured people live in the relatively nore deprived inner city areas' and that
"the housing conditions of the col oured popul ati on have hardly i nproved in the
last 10 or 15 years' [paras 6 and 8]. However, financial constraints on any
nore conprehensive strategy to deal with urban di sadvantage were clearly in

evi dence. As paragraph 26 of the Wiite Paper indicated, the Governnent's
Strategy had mmjor public expenditure inplications, including a reassessnent of
priorities within existing programes. 'It cannot be settled in advance of the
out come of the current major public expenditure review. |In practice, this
meant that such a strategy was put on ice so that one-half of the Government's
programe on race relations remai ned unfulfilled [ Runnynmede Trust 1976 b, no 5].
In the House of Comons, Roy Jenkins stated that 'although this is an inportant
Bill, it is not a nobney-spending Bill' [Hansard, vol 889, col 516]. 1In the
econom ¢ circunstances of the time, Jenkins chose to focus on the |egal end of
the problem and this led to a rupture with Home Office Mnister, Al ex Lyon, who
wanted to pursue a nore actively interventionist policy dealing with

di sadvantage as well as discrimnation, and involving a range of |ocal authority
progranmmes [ Canpbell 1983: 163]. The Governnent's abandonnment of a w der policy
to tackl e disadvantage, and its concentration on the |legislative effort, was
confirmed by the Wiite Paper on 'Policy for the Inner Cities' in 1977, which
stated that:

The attack on the specific problemof racial discrinmnation and the
resul tant di sadvantages must be prinmarily through the new anti-di scrimnation
| egi slation and the work of the Conmission for Racial Equality.

[ Departnent of the Environnment 1977: 4]

Party Politics

Al t hough the Conservatives, in power, had been reluctant to take a firmlead in
dealing with racial discrimnation, ignoring a report in 1973 by the Centra
Policy Review Staff, there was relatively little Conservative opposition to the
Race Rel ations Act [Lane 1987: 15]. WIlliamWitelaw stated in the Comons



debate in March 1976 that because of the Conservative Party's clear conmtnent
to the principle of non-discrinmnation and in the interests of racial harnony,
he advi sed his 'honourable friends' not to oppose the Bill [Hansard, vol 906,
cols 1568-77]. Dudley Smith, the Conservative MP for Warwi ck and Leam ngton
spoke of:

A need for a crusade to overcone racial discrimnation, and to give our
fellow Britons who are in the nminority a new confidence which they have
significantly lacked in recent years.

[ Hansard, vol 906, col 1594]

There were some [unsuccessful] Conservative efforts to anend the Bill in
Conmittee, but it received its third reading virtually unopposed, with only 43
Conservatives voting against it.

Many Conservatives did, however, argue that strong inmigration controls were a
quid pro quo for strong race relations |egislation and that the present controls
were not strong enough. Whiitelaw stated that he would support the Bill if the
Hone Secretary could clearly show that there was strict and effective control of
the nunbers coming into the country [The Tines, 5 March 1976]. It is likely
that inmmgration remained a nore salient issue during this period than the

i nprovenent of race relations, with Powell in particular constantly on the

of fensi ve, demanding detailed immigration statistics and revealing at the end of
1975 that the immgrations statistics had been incorrectly compiled, using the
"two-card systeni, for a number of years [Layton-Henry 1984: 153]. Labour were
t hus under parlianentary pressure over the level of immgration during the
passage of the Race Relations Bill [February - Novenber 1976], Al ex Lyon
respondi ng by denmonstrating the inconpatibility of discrimnatory controls with
| egislation on racial equality. As he inforned the House of Commrons on 24 May
1976,

One cannot say to a nan who is black 'W shall treat you as an equa
menber of this society, as a full citizen of this conmunity', and say to him at
the sane tine' We shall keep your wife and children waiting seven years before
they can cone and live with you'.

[Quoted in MDonald, 1977: 8]

There were some on the Conservative right who did attack the |egislation.

I ndeed, it has been argued that the new Conservative | eader, Margaret Thatcher
was on the verge of ordering Conservative opposition to the Bill, and was
prevented fromdoing so only by a threatened revolt of senior |iberal Tories
[Russel | 1978: 119]. The right-w ng opposition to the Act was | ed by Ronal d
Bel | and John Stokes. Bell argued that clause 69, dealing with incitenent to
raci al hatred, would lead to the denial of free speech and was'...... the
greatest infringenent of freedom of speech or witing since the days of
religious persecution' [Hansard, vol 906, col 1624]. Rejecting the idea that
the I aw can be declaratory and arguing that it should reflect the norns and

val ues of 'ordinary people', Stokes regarded the Act as creating distinct rights
for different groups of citizens and disregarded the idea of 'consent' in
drafting legislation, creating 'privileges' for 'new conmers' whi ch would provoke
resentnment in the host population who 'believe that there is positive

di scrimnation against them, so that ultimately the law will not carry approva
[ Hansard, vol 906, cols 1645, 1634]. A simlar line of argunent was adopted in
some quarters of the popular press. GCeorge Gale of the Daily Express, for
exanpl e, declared in 1978 that '"this act of folly' was the 'worst sin of any
CGovernment concerning race relations in this country' and was an attenpt to
"frustrate the determination of the British people to retain their own
identity'.



Those who are indigenous very naturally think they should have better
opportunities in their native |land than those who have just arrived or who are
descendants of recent arrivals'.

[Daily Express, 13 June 1978]

It is clear that the ground had been well prepared for the eventual adoption of
the Race Relations Act in 1976. The PEP reports and the findings of the Sel ect
Conmittee had made public a vast range of material on the existence of racia
di scrimnation (See Chapter 3). The White Paper on 'Racial Discrimnation had
signposted the Government's main intentions, while allow ng scope for conment

and public discussion. Above all, the passage of the |egislation on Sex
Di scrimnation had set the stage both intellectually and politically for the
acceptance of the Race Rel ations Act (Chapter 4). Intellectually, the argunents

about the scope of the legislation, the concept of discrinmnation and the
appropriate neans of enforcenent had been rehearsed and, in general, approved.
Politically, the Conservatives 'support for the Sex Discrimnation Act

ef fectively precluded an about-turn on racial discrimnation. |In a sense,
events between 1974 and 1976 thus proceeded in a | ogical and straightforward
fashion. Beyond the inmediate origins of the Act, however, were a nunber of

wi der pressures whose influence was brought to bear on the devel opnment of the
Act. It is to these influences that the subsequent chapters now turn begi nning
with the influence of research and reports on racial discrimnation.



3 THE | MPACT OF RESEARCH ON RACI AL DI SCRI M NATI ON

This chapter is concerned with the growi ng corpus of evidence on the extent and
nature of racial discrimnation and di sadvantage, and on the renedi es and
strategi es proposed to deal with the problem It falls into three sections,
examining in turn the findings and recomrendati ons of Political and Econom c

Pl anning (PEP), the statutory agencies responsible for race relations and the
Sel ect Conmmittee on Race Relations and I mm gration

PEP

As illustrated in the previous chapter, PEP played an inportant role in the
shapi ng of the 1968 Race Rel ations Act. Their 1967 report not only proved a
consi derabl e influence at the time but also served to establish their authority
inthis field. Consequently, it ensured that future work on racia

di scrimnation would be treated with a degree of seriousness and woul d provide
val uabl e evidence and amunition for the advocates of change. Consequently,

t hose resistant to change were not in a position to deny the existence of

wi despread di scrimnation after the publication of PEP's reports between 1974
and 1976. Furthernore, whereas the 1967 report had been primarily concerned
with discrimnation, the scope of PEP' s subsequent inquiries was far broader,
focusi ng on di sadvantage, whether or not this was the result of unlawful

di scrim nation.

In the field of enploynment, PEP's first report in June 1974, based on a survey
of 300 large factories, found that nore than half of the plants practised sone
formof discrimnation [Smth 1974]. Only eight per cent had taken concrete
steps to ensure that discrimnation should not occur and the majority of black
wor kers (74 per cent) were concentrated in only 28 per cent of all the plants.
It was found that black workers had to nake twi ce as many applications as white
wor kers, on average, before finding a job, that black workers were heavily
concentrated in non-skilled manual jobs, and that they were nore likely to work
on permanent night shifts. Discrimnation against applicants of Asian or West

I ndi an background was found to occur in sone one-third to a half of all cases.
Moreover, as David Smith's 1976 report denonstrated, this could not be explained
by differences in qualifications. Wile 79 per cent of white nen with degree
standard qualifications were in professional/mnagerial jobs, only 31 per cent
of Asian/ Afro-Caribbean men with the same | evel of qualification were in such
jobs. Simlarly, 83 per cent of white nen with "A" levels were in non-manual
jobs, compared with 55 per cent for Asian/Afro-Caribbean nen [Smth 1976:67].

It was al so found that the | evel of unenployment anbng ethnic mnorities tended
to be higher than for the general population. This was particularly evident
during periods of high unempl oyment, when the | evel was exceptionally high anong
mnorities. For instance, the |evel of unenpl oynent anong minority groups as a
whol e was broadly simlar to that of the general popul ati on, perhaps slightly
hi gher, between 1970 and 1974. However, as unenploynent rose sharply after
1974, unenpl oynment anobngst minorities rose at a substantially higher rate than
for the population as a whole. It was also found that, even between 1970 and
1974, unenpl oynent anong young West Indians was nmuch hi gher than anong the
general population within the same age group, and that it was hi gher for
mnority wonmen than for working wonen generally [Smith 1976: 57].

In the housing field it was found that there had been a decline in overt

di scrimnation by estate agents agai nst hone buyers. However, it was still the
case that two-thirds of mnorities lived in terraced houses conpared to one-
third of whites, with 88 per cent of mnorities living in properties built

bef ore 1940, conpared to 48 per cent of whites [Smith 1976: 178]. As Snmith
stated, 'Wthin each type of tenure, the mnorities are occupying substantially
inferior housing to whites' [Smith 1976:145]. This was as true for the public
sector as for the private. Mnorities tended to be all ocated poorer quality



counci| accommmpdati on than whites, and case studies of |ocal authority housing
policies showed that council house allocation systens tended to di sadvant age
mnority groups. PEP' s report on Racial Mnorities and Public Housing of
Septenmber 1975 attributed this to three factors - the preference of the minority
groups thensel ves, the policies and practices of local authorities and |ess
favourable or discrimnatory treatment [Smith and Whall ey 1975]. The Runnynede
Trust's investigation into Race and Council Housing of the sane year, based on
an analysis of the 1971 census statistics, produced simlar findings - that
mnorities were either under-represented in council housing or were in | ow

qual ity property.

PEP's report on housing pointed to the distinction between housing all ocation
policies which were directly discrimnatory and those which were not formally
di scrimnatory, but tended to bring about discrimnatory results. The report
al so pointed out that the distinction, while useful, was not always conpletely
clear-cut. The priority systens enployed by |local authorities, which operated
to the di sadvantage of mnorities, could be used for that purpose. Such
priority systems were not, however, originally introduced for this purpose,
since nost residential qualification rules were introduced before the presence
of New Comonweal th immigrants and their famlies. But, it was argued, |oca
authorities had been reluctant to change their priority systems in a way which
woul d reduce the extent of disadvantage to the mnorities. For exanple, if a
majority of West Indian [sic] applicants, but a minority of white applicants,
were honel ess fanmlies, and if honeless famlies were given inferior
accommodati on, then Wst Indians would tend to be given inferior accomvbdati on

The PEP reports ainmed to enphasi se the weaknesses of a conpl ai nts-based form of
| egislation, pointing out that the majority of people were unlikely to make a
formal conplaint and that many victinms would be unaware of the fact. The

i nconveni ences involved in pursuing a case could greatly outweigh the benefits.
Moreover, mnority groups clearly needed to be aware of the existence of the
Race Rel ations Board and to understand its functions, in order to take the
initiative in making a conplaint. What was found was a generally | ow | evel of
awar eness, with many people, especially those of Asian background, not having
heard of the RRB [Snmith 1976: 165-6]. Although tens of thousands of acts of

di scrimnation occurred each year, the RRB had only dealt with 150 conplaints
in 1973. As the PEP report of Septenber 1974 concl uded

Al t hough the | evel of discrimnation seens to be |ower now than it was
before the Act, the general conclusion fromthese findings nmust be that the
nunber of cases of discrimnation that are dealt with by the law forns a very
smal | proportion of the nunber of acts of discrimnation that actually occur
[ Ml ntosh and Smith 1974]

Al t hough there had been a decline in the level of clainms of discrimnation since
the earlier PEP research of 1966/7, this was often due to the adoption of

avoi dance strategies by the nmnority groups, such as using |andlords fromtheir
own comunity. |In other words, many people frommnority groups avoi ded
situations in which they mght encounter discrimnation. It was discovered that
few Asians or Wst Indians had ever applied to rent acconmpdation forma white

| andl ord who was a conplete stranger. In this way their confinenment within
their owmn communities is justified and reinforced" [Smith 1976: 160, 185]. What
is more, the fall in perceived discrimnation also reflected the fact that, in
Smith's view, discrimnation was now 'l ess open, admtted and obvious to all"'.

Al though in his opinion, the najority of inmmgrants were not politically
mlitant and did not see their situation in Britain primarily in terns of racia
conflict, he ended his 1976 report with a warning. PEP' s research, he

mai nt ai ned, had detected the first signs of 'a nore profound disillusionment',
particul arly anongst West Indian youth, a |arge nunmber of whom were honel ess and
unenpl oyed. Such disillusionment nmight formthe basis for a new politica

force, if black youth were to becone alienated fromboth their famlies and the



mai nstream if the educational systemwere to pass them by, and they were unable
to find work. This could give rise to a 'profound frustration, bitterness and
di sorientation' which did not, as yet, amobunt to a cohesive political force.
Smith concl uded thus

Meanwhi | e, action to renpve causes of injustice can also be taken by
peopl e outside the minority groups within the present franmework, and w t hout
provoki ng upheaval and conflict. To the extent that action is taken now,
political organisation among the mnority groups, when it does devel op, can be
positive and healthy: if present injustices are allowed to continue, politica
organi sation by the mnorities, when it cones, is likely to be extrem st and
destructive.

[Smith 1976: 187-8]

The Statutory Agencies

The Community Rel ations Comm ssion, both in its Annual Reports and in its
evidence to the Select Conmittee on Race Relations and Imnigration, made a
nunber of specific reconrendations for reform This was based on its experience
of the operation of the 1968 Act, particularly in relation to the role that
Government should play. The Commi ssion's dissatisfaction with its own situation
led it to state in its 1975 Annual Report that 'The Comm ssion's duties as set
forth in the Race Relations Act 1968 are so vague that it has largely had to
provide its own ternms of reference' and that there was a serious |ack of
"resources or powerful political support' [CRC 1975 b: 3]. They therefore

wel coned the Governnment's announcement of a review of the race relations

| egislation, anticipating that it would 'provide an opportunity for

strengt hening both the anti-discrimnation |egislation and the institutiona
arrangenents’' .

Wil e wel coning new |l egislation, the CRC were anxious to stress the limtations
of the law 'as an instrunment of social engineering'. Wile use of the |aw
constituted a pre-requisite for measures to inprove race relations, it provided
only the foundation and should not be regarded as a substitute.

We nust neither over-estinmate what the | aw can achi eve nor, in the short
term becone so pre-occupied with the formof the law while new legislation is
bei ng prepared and debated that all other activities are frozen
[CRC 1975: 14]

The preparation of the new | egislation should not provide the excuse for failing
to take administrative action in areas unaffected by the law. Hence it was

i mportant for central CGovernnent to set an exanple of good practice in its own
behavi our, which could then be foll owed by |ocal authorities, enployers and
trade unions.

The Governnent, it was argued, should pursue a policy which was directed at
dealing with three related but separate areas - discrimnatory practices,

di sadvant ages specific to mnorities, and w der deprivation which rmay affect
many white people, but fromwhich nmnorities suffered disproportionately. For
such a policy there would need to be a 'l ead departnent'- the Home Office - to
initiate and co-ordi nate the work of other Governnent departnments, and units
shoul d be set up specialising in race relations within each rel evant mnistry.
Such units woul d advise on the inmplenmentation of policy, monitor current
policies and their effect on ethnic mnorities, develop policies that took into
account the needs of minority groups, and neet future needs, for exanple, by
collecting information on the situation of ethnic mnorities. They would al so
need to informmnority groups of the nature of departnental policies and

i nvol ve them where appropriate. In the nmeantime, it was argued that the Hone
Ofice, as the | ead departnment, should strengthen the departmental nachinery
responsi ble for race and community relations, press other departnents to



i npl enent the recomendations of the Select Cormmittee and ot her bodi es, make
greater use of the advisory functions of the CRC, and provide resources for

i ncreasing the number of local projects [Select Conmittee, vol 111, 1975: 158-
9].

In nore specific areas, proposals were nmade for the stringent adoption of a
contract conpliance policy. This had already been strongly advocated by the
Race Rel ations Board in its 1971/2 Annual Report, (paragraphs 94-5), in which it
had reconmended that contractors should be required to take positive steps to
provide equality of opportunity, and that at the request of the Board, they
shoul d be required to produce evidence of the steps taken [Marshall 1976: 427].
The CRC recommrended |ikewi se in 1975, including a requirenent that Governnent
contractors provide regular reports on the nunbers and positions of enployees
frommnority groups. In its own recruitment and enpl oynent policies, the
CGovernment should set a clear exanple. The CRC argued that nonitoring should be
introduced in the Civil Service; that positive neasures be taken to recruit
menbers of staff frommnority groups and that they be provided with training to
overcome any di sadvant ages; that special courses be made available to enable
menbers of minority groups to qualify for entrance into Governnent service (as
was to be provided for wonen in clause 41 of the Sex Discrimnation Bill); and
that in-service training courses be established for all Government enpl oyees
about the mnority groups whomtheir work would affect.

The Conmi ssion wel comed the new definition of unlawful discrimnation set out in
the Sex Discrimnation Bill, and the proposed introduction of the right of
direct access for conplainants to an industrial tribunal or county court. They
di d however have reservations about the fact that |legal aid was not avail abl e
and that the onus would be on the conplainant to nake a prinma facie case [CRC
1975 b: 14]. The RRB suggested that the onus of proof be shifted fromthe
conpl ai nant to the respondent, and that all individual conplaints should be
channel | ed through a central enforcenent agency as at present (in 1975), and
that representation should only be nade to the courts if an individual was

di ssatisfied with the findings of the agency. This was a wi dely shared concern
hel d, anongst others, by the Runnynede Trust and the National Council for Civi

Li berties [ Runnynmede Trust 1976: 7]. It presented the main procedural problem
for the Governnent, in that one of the main criticisnms of the 1968 Act,
certainly for the RRB, was that it did not allow for a strategic approach to the
elimnation of unlawful discrimnation, and yet there remained a need to protect
the rights and needs of the individual conmplainant. To fulfil both aimnms woul d
have required a considerable investnment of financial resources, a requirenent

whi ch, perhaps, constrained and Iimted the subsequent effectiveness of the
conpl aints and investigation machineries.

At the institutional |evel, the Conm ssion favoured the establishnent of a
single body along the Iines of the Equal Qpportunities Conm ssion, while

mai nt ai ning the 'advisory, training, co-ordinating and grant-ai ding powers' of
the CRC. They al so suggested that at |east half of the nenbers of any new body
shoul d cone fromninority backgrounds, and that mnority group organi sations
shoul d be asked by the Honme Secretary to submit names for appointment [CRC 1975
b: 14]. Doubts were, however, expressed in sonme quarters about the advisability
of a single body. Sir Geoffrey Wlson, the Chairman of the RRB, in a speech in
Sept enber 1975, argued that the 'pressure group' role of CRCs was inconpatible
with the need of any new Conmi ssion, as a quasi-judicial body, to establish its
‘credibility as an independent and inpartial investigator and adjudicator'. The
tensions within such a conbined organi sati on woul d, he mai ntained, be such as to
seriously inpair the efficiency with which it would do either job' [RRB Press
Rel ease, 13 Septenmber 1975 - RRB Annual Conference]. WIson also questioned the
principle of harmonisation of the sex and race legislation, pointing to the

di fferences between the two areas and arguing that mnority groups m ght | ose
out so that 'there is a risk that, outside enploynent...... and in the absence



of powerful black civil rights organisations, the legislation may fall largely
into disuse'

The CRC stressed the general agreement that the autonomy of |ocal CRCs shoul d be
preserved and that the responsibility for community relations officers (CROs)
shoul d not be transferred to the establishnents of the |ocal authorities.
However, they al so recogni sed the need for greater |ocal authority involvenent
in providing facilities to nmeet the special needs of minority comunities. In
t he Conmission's view the best way to achieve this would be the provision for

| ocal authorities of powers and duties in this regard [CRC 1975 b: 13].

Li kewi se, the National Association of CRCs stressed the need to find ways in
whi ch [ ocal authorities could be pursuaded to give nore realistic support to
CRCs, while basing the work of CRCs 'firmy in the |local community' [ Select
Committee, 10 April 1975: 110, 116].

The Select Committee

The House of Commons Sel ect Conmittee on Race Rel ations and I nmmgration was set
up in 1968, and in the years that followed it reported regularly on various
areas of concern, such as Housing [1971], Police/lnmmgrant Relations [1972],
Education [1973] and Enpl oynent [1974]. On 14 January 1975, it was charged with
the responsibility of reviewing policies in relation to

(a) The operation of the Race Relations Act 1968 with particular reference to
the work of the Race Relations Board and the Comunity Rel ati ons Conmi ssion; and

(b) The adm ssion into the United Kingdom of Conmonwealth citizens and foreign
nationals for settlenent.

In executing this function, the Conmttee gathered evidence froma range of
sources, receiving in total well over 100 subm ssions and nenoranda on the
subject. The three main sources of evidence upon which it was to base its
recomendat i ons can be regarded as subm ssions from Government departments, from
bodi es concerned with community relations, and from bodi es representing ethnic
mnority groups.

In proceeding to put forward its recomendations, the Conmittee felt bound to
make certain assunptions upon which its report should be based. |Its 'ground

rul es' included the prem se that significant discrimnation and di sadvant age
still existed in Britain, that this was unacceptable, and that the Governnent
shoul d be clearly committed agai nst such discrimnation. |In addition, the
Conmittee held that the problens of urban deprivation, acutely felt by ethnic
mnorities, demanded nore effective action and greater resources, and that

evi dence of a growing |lack of confidence in the effectiveness of Governnent
action, particularly anongst young West Indians, mght turn into a 'hostile
resentnment'. They al so anticipated the proposals to be made by the Governnent
inits inpending Wiite Paper, working on the assunption that the existing

| egi sl ati on woul d be strengthened, that greater resources would be provided, and
that the powers of enforcement for cases of racial discrimnation would at |east
mat ch those bei ng provided agai nst sex discrimnation [Select Cormittee, vol |
1975: VII].

The Conmittee recommended that there should be a Mnister of State for Equa

Ri ghts, that the Home OFfice should have a much inproved establishment concerned
with race relations and sex discrimnation, and that other Governnent
departrments affected should strengthen both their staffs and policies for
dealing with race relations. The Home Ofice was subject to a considerable
degree of criticism |Its own witnesses adnmitted that 'the Honme Office does not
know a great deal of what is going on' and that under the existing arrangenments
it did not have the capacity to do so. They al so conceded that they were unable
to assess the adequacy of the advice they received [Sel ect Commttee, Hone



Ofice Meno 1975: 8]. The Runnynede Trust described the Hone Ofice's
performance as 'inert', and contrasted its active role in the field of
immgration control with its passivity on the donmestic front. They stated that

The critical failure has been not to define the nature of Governnent
concern with race relations, not to clarify the objectives of policy and not to
assess the scope and limts of potential Government intervention.

[Sel ect Conmittee, vol I11, 1975: 160]

The Conmittee felt that the Hone Ofice had been too passive and had failed to
give an effective lead. The '"plain truth', they found, was that 'the Hone
Ofice is not at present equipped to give a lead or to deal effectively with
race relations matters' [Select Committee, vol I: VIII-XI].

The CGovernnent was al so berated for its lack of interest in race relations
research. Section 26 of the 1968 Act had empowered the Honme Secretary to
conduct or assist research, but only 85,000 had been expended in the ensuing
seven years, a figure described by the Committee as paltry. The Advisory
Conmittee on Race Rel ati ons Research, set up in 1969, had reported to the Home
Secretary in 1975, criticising the lack of an overall strategy for race

rel ations research and the fact that no specific objectives or requests had been
set by the Governnent. The Advisory Committee stressed the need for further
study of nethods of inmproving statistics and nonitoring procedures of ethnic
mnorities, and highlighted a nunmber of 'high priority' research areas, such as
enpl oyment, education and housing [Honme Office 1975 b: 2, 39. Select Comittee,
vol |, 1975: Xl X].

The need for effective nmonitoring procedures was al so indicated by the Sel ect
Conmittee. They recommended that the G vil Service, should keep the necessary
records and survey and nonitor the recruitnent, pronotion and establishnment
policies of Governnent departnents. It was not, however, suggested that they
follow the American exanple on nonitoring, which was regarded as too
bureaucratic and legalistic, '"and on a scale inappropriate to the circunstances
obtaining in this country'. Simlarly, as the RRB had al ready reconmended, all
Government contracts should oblige contractors to take positive steps on equa
opportunities, for which a special unit within the Departnent of Enpl oynent
could take responsibility. Such a commtnent in the public sector, the
Conmittee argued, woul d encourage a positive response in the private sector
[Sel ect Conmittee, vol I, 1975: XXI-XXI1].

The Conmittee expressed its general concern about the political response to its
work. Referring to a CRCinquiry into the response to the reports of the Sel ect
Conmittee since 1969, they observed that, whereas their reports had had a

consi derabl e i npact on the climte of opinion, the response fromthe Governnent
had been di sappointing. They pointed in particular to the absence of any
response to their Housing Report four years after its publication, which, they
argued, anpunted to a rejection of the inportance of race relations by the
Department of the Environment and by successive ministers [Select Comrittee, vo
[, 1975: XXVIII1]. In fact, the DoE did finally respond in Septenber 1975,
arguing that over half of the 46 specific recomendations in the Report had in
practice been acted on by Central Governnent, and pointing to increased
expenditure and recent |egislation on housing since 1974. Their enphasis,
however, rested on the key role of the local authorities, which suggested a
continuation of the official policy position since the 1950s, whereby
responsibility for difficult areas of race and housing policies were pushed out
to the periphery. In the RRB's view, the DoE s paper, despite the four-year
delay, still provided insufficient guidance to |ocal authorities [DoE, 1975.
Bant on 1985: 83].

In so far as the statutory agencies responsible for race relations were
concerned, many of the witnesses to the Committee expressed a | ack of confidence



in both the Board and the Comm ssion. In the Runnynmede Trust's words, as far as
the ethnic mnorities were concerned, the RRB 'has to sone extent been witten
of f as a body which, with its present powers, cannot tackle the real problens of
di scrimnation' while the CRC 'is probably seen as of sone nmarginal utility",
because of the vagueness of its terns of reference. The Commi ssion 'prom ses
nore than it can deliver' and 'its net effect may have been to pronote cynicism
about the reality of Government's good intentions' [Select Cormittee, vol |11,
1975: 161]. This lack of confidence had been enphasi sed by the agencies

t hensel ves, the CRC conplaining that while it could urge the Government to do
things, '"if when it urges themto do things there is really very little
response, its credibility and authority are inevitably di mnished . The
Conmittee thus recogni sed that both the CRC and the RRB had failed to nmake
sufficient inpact or to gain the confidence of the ethnic mnority communities.
The Board had been afforded unsatisfactory procedures and the Conmi ssion
unsatisfactory terns of reference. The Conmittee stated that ' They have not
been given the tools to do the job and have been prejudiced by | ack of resources
and | ack of authority'. They therefore believed that a new and singl e agency
shoul d be established, recognising the necessity of some separation between its
| aw enforcement and its pronotional work, but considering that this could be
achieved within one institution. They noted that the discussions they had held
during their visit to the United States had strongly confirned the advantages of
havi ng a single agency, conbining enforcenent powers with an advi sory and
educational function [Select Committee, vol |, 1975: X -XI].

In the course of gathering their evidence, the Coomittee had sent a
qguestionnaire to the 82 local CRCs, of which 72 were not in favour of their
staff being enpl oyed by the | ocal authority, and did not think that the work of
the Councils should be the direct responsibility of the I ocal authorities

[Sel ect Conmittee, vol I11, 1975: 2]. This feeling was reflected in the
Committee's recommendation that the work of the CRCs should not be transferred
to the I ocal authorities and that they should renmain as | ocal autononous bodies
with some of their activities selectively grant aided. They did, however,
recomend that there should be a positive duty on local authorities to pronote
equal rights, thus foreshadowi ng Section 71 of the 1976 Act. This need they
perceived to stem in part, fromthe | ack of adequate finance in sone areas and
the unsatisfactory operation of Section 11 of the 1966 Local Government Act

[Sel ect Conmittee, vol I, 1975: XIV-XV]. Their general inpression of the U ban
Aid Programe, however, was that it had proved its useful ness, but could be
suppl enented by grant- aided projects to individual |ocal ethnic mnority
conmunities. They recommended that the self-reliance and active participation
of these comunities be encouraged by the formulation and inplenentation of
these projects, and that, in doing this, the new Conm ssion should concentrate
upon, and give priority to, the needs of young West Indians [Select Comittee,
vol |, 1975: XVII, Xl X-XX]

The Sel ect Committee concluded their report by stressing the growing | ack of
confidence anbng the second-generati on non-imm grant popul ati on and the risk of
mnority communities becom ng permanently alienated. They stated that

What i s needed, above everything else, is a clear and denonstrable
Government conmmitnent to equal rights: to confirmthis conmtrment is the main
purpose of the Commttee's recomendations.

However, they al so recogni sed the need to bal ance the necessary provision of
greater resources with the current demand for econony in public spending.

During a period of econom c stringency, restraint on public expenditure denmands
the selective and nost effective use of resources. For this reason, a conpetent
admi ni stration capable of making the right choices was regarded as essenti al,
and hence the first priority was the reorgani sation and strengtheni ng of race
rel ati ons adm nistration.



A nunber of common points and recomrendations clearly energed fromthe evidence
whi ch was avail able to the Governnent between 1974 and 1976. How far they were
heeded and seriously considered remains open to discussion. As has been noted,
PEP had established a reputation for itself, particularly with Roy Jenkins and
the Race Rel ations Board, in the |ate 1960s, and the research which it carried
out in the early 1970s constituted the npost conprehensive investigation of
racial inequality yet undertaken. Even if it is accepted that the Governnent
was al ready committed to some sort of reformin 1974, it seens likely that the
content of the legislation was influenced to some degree by PEP' s findings.

Li kewi se, it would have been churlish to ignore the points made by the CRE and
RRB, especially in regard of their own position. It might be estinmated that the
decision to create a single race relations agency and to revise the conplaints
procedure owed something to the argunents put forward by the existing bodies.

The Select Committee, while representing a sort of pressure group within
Parlianment, had not proved overly influential up to 1974, as they thensel ves
recogni sed. However, the range of evidence which they gathered, incorporating
the views of practically all the interested and rel evant organi sati ons and

bodi es, nmust have constituted a relatively strong bargaining position,
particularly when the Sel ect Conmttee's recomrendati ons reinforced those nmade
by other groups. Their enphasis on the role of Governnent, for exanple, echoed
the analysis put forward by the CRC and the Runnymede Trust, stressing the need
for central Government and the different Government departnments to provide a
lead. This analysis al so enphasised the fact that the |law could only play a
contributory role in tackling racial discrimnation, and that it needed to be
conbined with a wi der progranme designed to deal w th urban di sadvantage nore
generally. Al the najor bodies also pointed to the need for an effective
system of nmonitoring within the Gvil Service and for the enforcement of
contract conpliance for all Government contractors. The lack of resources and
powers with which the CRC and RRB had been endowed was clearly recogni sed, as
was their consequent ineffectiveness and their failure to win the confidence of
the mnority communities. Wth sonme reservations, the general consensus of

opi nion appeared to be in favour of the creation of a single agency. This may
have been for reasons of publicity as much as for adnministrative reasons or
because it would be in parallel with the provision in the Sex Discrimnation
Bill for the Equal Qpportunities Comm ssion. Certainly the |low |level of public
awar eness about the existing bodies had been confirned, and this contributed in
part to criticisnms of the current conplaints procedure. The need for nore wi de-
rangi ng, strategic investigations of discrimnation was now bei ng urged, while
at the sane tinme, any new procedures woul d have to recognise the role of the

i ndi vidual conplainant. The analysis which was now energi ng enphasi sed

di sadvantage as well as discrimnation, as PEP had illustrated with reference to
I ocal authority housing policies, and the role of Government at the |ocal as
wel |l as the national level. Although the continuing autonomy of |ocal CRCs was
i nsi sted upon, it was now bei ng denonstrated that |ocal authorities still had a
key role to play in the adoption and pronotion of equal opportunity policies.
And underlying all these proposals, a comon thenme warning of the dangers of
inactivity and inertia was evident. Failure to act, it was recogni sed, would
shore up discontent and disillusionnent, especially anongst black youth, which
bode ill for the future of race relations and social order in the United

Ki ngdom



4 SEX DI SCRI M NATI ON AND THE RACE RELATI ONS ACT

It is difficult to consider the devel opnment of |egislation on sex discrimnation
and on racial discrimnation in isolation fromeach other. Both drew on the
received legal and political w sdomof the day, and were to becone generally
regarded as an acceptabl e neans of dealing with forms of inequality and

di scrimnation not previously tackled within the British judicial process.
Moreover, the principle of a declaratory or interventionist |aw having been
established, it would have proved difficult to support its use in one field but
not in another. In this sense, the Sex Discrimnation Act of 1975 served to
'pave the way' for the Race Relations Act of a year later.

The genesis of the Sex Discrimnation Act was clearly related to wi der economc
and structural changes during the 1960s and early 1970s. The |iberalisation of
many spheres of public |ife had created an increasing nunber of opportunities
for wonen in many fields, especially in education, with the expansion of the
system of higher education in the 1960s. Above all, an ever greater nunber of
worren were becoming active in the | abour market, creating in sone cases an
econom ¢ i ndependence whi ch they had never previously experienced. Wnen, and
particularly young wonen, in enploynment were thus able to enjoy greater freedom
in their social and sexual relations, and to develop a political consciousness
whi ch, to sone extent, could challenge the ideol ogical hegenony of the nale

est abl i shnent and construct a counter-analysis of British society. Wthin this
context, pressure for Governnent action and | egislative change had becomne
increasingly difficult to resist, and indeed, it was the Conservatives who first
drafted a Sex Discrinmnation Bill, which was then strengthened and redrafted by
Labourn. Such a cross-party consensus neant that the final legislation nmet with
| ess opposition than night have been anticipated, and this was subsequently to
prove a crucial element in the acceptance of the potentially nore controversia

| egi slation on race rel ations.

In Septenber 1973 the Government circulated a docunent entitled ' Equa
Opportunities for Men and Wnen - CGovernment Proposals for Legislation' upon
which it invited public coment [Departnment of Enploynent et al 1973]. The
docunent suggested that |egislation should have three main objectives, none of
which were particularly radical or adventurous. These were that the range of
opportunities open to wonen should be wi dened, that the Governnent should help
renove unfair discrimnation against wonen in areas |ike enpl oyment and
training, and that the Government should investigate the need for further
neasures including, if necessary, legislation to help wonen contribute to

soci ety on equal ternms with nmen, 'thus opening fresh opportunities for both'

The Conservative Government's proposals were thus of a general nature rather
than attenpting to deal with specific, detailed issues. Nor, at this stage, was
sex discrimnation legislation related to reformof the Race Rel ations Acts.

The nobst concrete aspect of the consultative docunment concerned the procedures
by which all eged cases of sex discrimnation were to be investigated and
pursued, and foreshadowed a nunmber of the issues raised during the debate over
the Race Rel ations Act a couple of years later. The powers proposed for the
prospective Equal Opportunities Conm ssion were felt by sonme to be insufficient,
and, as the Race Rel ations Board pointed out, in the absence of any provision
for an independent investigation to establish the facts of a conplaint, a
conpl ai nant woul d have to bear much of the burden of proving discrimnation

[ Race Rel ations Board 1973]. This would exclude many conpl ai nts where a
conpl ai nant could not provide firmevidence, since they would be required to
show 'that sonme action to his or her detrinent........ had occurred and that

there were reasonabl e grounds for believing that the action had been taken by
reason of his or her sex' [Departnent of Enploynent 1973: para 2.23], whereas
the 1968 Race Rel ations Act and the 1971 Industrial Relations Act required only
an allegation of an unlawful act. |In addition, no arrangenents were proposed
for conplainants to receive |legal aid, and, unlike the 1968 Race Rel ations



Act,it was not intended to place on the respondent a requirenent to take steps
to prevent future discrimnation

The devel opnent of the Labour Party's thinking on racial equality in the early
1970s will be discussed in nore detail in Chapter 6. However, it is clear that
a commtnment to change, in the areas of both race and sex, can be dated at | east
from1973. In 'Labour's Programme for Britain' of that year, reference was nmade
to the inmportance of 'equality of opportunity' and of 'getting rid of
discrimnation'. So far as race relations were concerned, the party stated that
"In the whole field of citizenship, immgration and integration, action is
necessary' [Labour Party 1973]. They went on to argue that 'Wnen too are stil
second-class citizens in sone areas. W shall introduce |legislation to nmake

di scrimnation in enployment on the grounds of sex illegal, and back this up by
an Anti-Discrimnation Board'. The form which the new enforcenent agency was to
take remmi ned as yet undeternmined. It was suggested that it could either take
the formof a strengthened and appropriately renamed Race Rel ati ons Board, or an
Anti- Discrimnation Board independent of the race relations machinery.

Labour were therefore comrmitted to legislation on sex discrimnation well in
advance of any general election. There was however no reference at this stage
to simlar legislation on racial discrimnation and, indeed, by the tinme of the
first general election in 1974, the party were pledged only to 'review the | aw
on Nationality so that our inmgration policies are based on citizenship, and in
particular to elimnate discrimnation on the grounds of colour'. [Labour

Party, February 1974]. Their intention 'to harnonise the powers and procedures
for dealing with sex and race discrinmnation so as to secure genuine equality of
opportunity in both fields' was however clearly indicated in the 1974 Wite
Paper 'Equality for Wirmen', which was published between the two genera

el ections of 1974 [Home Office 1974]. For those concerned with the race
relations field, the nmain consideration was inevitably the precedent that the
CGovernment's proposals on sex discrimnation mght set for future race rel ations
legislation. |In commenting on the White Paper, the Race Rel ations Board, while
stressing that the powers of the proposed Equal Cpportunities Conm ssion were
clearly needed in the field of racial discrimnation, thus noted the possible
weaknesses in the proposed system of dealing with conplaints of discrimnation
if the procedures outlined for sex discrimnation cases were to be transferred
into the race field [ Race Rel ations Board 1974].

The Sex Discrimnation Act became |aw in Novenber 1975, the Race Rel ati ons Act
al nost exactly a year later. The close relationship between the two is

i ndi sputabl e, and was a thene nmuch stressed by Roy Jenkins and by the Sel ect
Conmittee on Race Relations and Immigration. |In their report to the Hone
Secretary, the Select Committee had proceeded on the assunption that the powers
of enforcenment would at | east match those being provi ded agai nst sex

di scrimnation, and, although the Government had decided that race and sex

di scrimnation would be dealt with separately, that, as far as possible, there
woul d be a harnoni sation of powers, procedures and renedi es. Hence they
recommended that a Mnister of State for Equal Rights be appoi nted who woul d
ensure a |iaison between any new Race Rel ati ons Comm ssion and the ECC, and that
the specific duties and responsibilities delegated to the new agency shoul d
correspond to those delegated to the EOC. They al so advocated cl ose co-
operation between the two Conmi ssions at the grassroots and in research and
educational activities, in aid of which an interchange of staff and shared

prem ses shoul d be encouraged [Sel ect Committee on Race Rel ati ons and

| mmigration, 1974/5, vol |: VII, XXIII].

The Hone Secretary's commitnent to the 'harnonisation' of the two Acts was
constantly re-iterated. Jenkins regarded his reforns as a coherent whole. In
t he House of Commons in July 1974, he stated that



Sex and race discrimnation will be dealt with separately at this stage,
but my ultimate aimis to harnoni se, and possibly to amal gamate, the powers and
procedures for dealing with both forns of discrimnation
[ Hansard, vol 877, col 1298]

Jenkins, in public, was anxious to create the image of an inseparable

rel ati onship between the two Acts, rarely referring to one wi thout the other
There are probably two main reasons for this. Firstly, he sought to give equa
wei ght and i nportance to both reforms, so that neither |obby could argue that
they were receiving inferior treatment to the other. Once the Sex
Discrimnation Bill had been put forward, the advocates of simlar |egislation
on racial equality stressed that to provide anything less radical for a statute
on racial discrimnation would be unacceptable. Secondly, Jenkins wi shed to
present the | egislation as being underpinned by an intellectual |ogic and

rati onal e that was both consistent and coherent, and that woul d be guided by the
sanme principles. Hence, in his address to the annual conference of the
Conmuni ty Rel ati ons Comm ssion in Septenber 1975, he affirnmed that

We shall provide a conprehensive code of |aw against racial and sex
di scrimnation, backed by effective neans for the victins of discrimnation to
obtain redress, and supported by powerful Conmm ssions able to tackle the real,
ext ensi ve and continui ng probl ens of discrimnation
[ CRC Journal, Cctober 1975]

Despite the close relationship between the two acts, the consensus of opinion
was that separate legislation for race and sex was preferable to a single, all-
enconpassing reform The 1974 Wiite Paper had noted that 'Wile there are
certain simlarities between sex and race discrimnation, sex discrimnation and
race discrimnation are not identical in their nature or effect' [Hone Ofice
1974: paras 25 and 37]. This issue was considered by a Working Party of the
Conmunity Rel ations Comm ssion in 1975, and in particular they sought to take on
board the extent to which differences between the position of wonen and of
ethnic mnority groups required different powers, procedures and institutions
for dealing with discrimnation. Hence, they pointed to the facts that nothing
conparable to the CRC or RRBin the field of sex discrimnation was in existence
before the legislation for women in 1975, and that ethnic mnority groups
suffered additionally from newness and a heavy concentration in the nost

di sadvant aged sections of the comunity [CRC 1975: 13]. Although the proposals
for the Sex Discrimnation Act were based on a close analysis of the experience
of operating the 1968 Race Relations Act, there were certain differences between
the two which reflected the denands of the two subjects [Bi ndnman 1975: 7]. As
Ant hony Lester has argued, the reason for separate |egislation was largely
political, in that wonen and ethnic mnorities each wanted separate | aws because
"for the nost part, they did not regard thensel ves as part of a comon novenent'
[Lester 1987: 24]. This is true, but there was also a tactical reason in that
Parlianment was less likely to oppose a Sex Discrimnation Bill than a Race

Rel ations Bill (especially if these bills were radical), as has been indicated
above. Consequently, the political task of carrying through the Race Rel ations
Act was nade easier by the existence of the Sex Discrimnation Act, since it
woul d have been difficult to justify the denial to victins of one form of
discrimnation inferior opportunities for redress to those given to victins of
another. In Lester's words, 'the Sex Discrimnation Bill was passed first, as

t he nodel and pace-setter for the new Race Relations Bill' [Lester 1987: 24].

The evidence for the view that the Sex Discrimnation Act set a crucia
precedent for the Race Relations Act is overwhelming. It created both a |lega
and political environnment wthin which such reforns were acceptabl e and | ogi cal
For the lawers, there was a direct association between the neasures for sex
equality and the need to strengthen the law on racial equality and, as Jeanne
Gregory has argued, the introduction of the Sex Discrimnation Act provided an
i deal opportunity to test the climte of opinion and rehearse the argunents



before introducing an al nost identical set of neasures on racial discrimnation
the follow ng year [Gregory 1987: 3]. The publication of the Race Rel ations
Bill thus represented 'the culmnation of an intensive period of argunent,
analysis and legislation' in the related field of sex discrimnation [ Runnynede
Trust 1976: 1]. Fromthe political point of view, Jenkins was aware both that
sex equality legislation nust cone first and that the two refornms should be
closely parallelled. As early as Cctober 1974, it was felt that he was hol di ng
back on racial discrinmnation until the sane power existed for investigating

di scrimnation agai nst wonen as woul d be proposed for discrimnation against
ethnic mnorities [The Guardian, 31 Cctober 1974]. He also stressed during the
debate on the Race Relations Bill the inportance of what had been | earnt during
the preparation and passage of the Sex Discrimnation Act [Hansard, vol 406, co
1550]. Jenkins was aware that only seven MPs had voted agai nst the Sex
Discrimnation Bill on its second reading, and that Conservative support for the
Act was secure. Nor had it excited any great opposition fromthe press [Bonham
Carter 1975: 281]. The Conservative Party were not therefore in a position to
turn down the Race Relations Bill in 1976 without a great deal of difficulty.

The reforns of 1975/6 represented a new departure in that they enbedded within
the British legal and political systens the concept of anti-discrimnation |aw
The two Acts created a new adm nistrative and | egal concept drawn fromtwo
existing nodels - the "adm nistrative agency nodel' represented by the race

rel ations |l egislation of the 1960s, and the 'individual conplaint nodel' of the
1970 Equal Pay Act, which was also to take effect in 1975 [Gegory 1987: 32-3].
At the sanme tinme, the Government had indicated in the Wiite Paper on 'Equality
for Wonen' that it would attenpt to avoid a nunber of the weaknesses which
experi ence had revealed in the enforcenent provisions of the existing race

rel ations |egislation. Moreover, the new enphasis in the enforcenent role of
the two Conmmi ssions was to be on wi der-ranging investigations and on nore
general patterns of discrimnation, rather than on isolated, individual cases.
If the enforcenment agencies were to be obliged to deal with all individua
conplaints, then they "would be distracted by an ever increasing backl og of

i ndi vi dual conplaints fromplaying [its] crucial general role in changing

di scrimnatory practices and encouragi ng positive action to secure equa
opportunities' [HVMBO 1974: 7]. The legislation thus marked a consi derabl e
devel opnent in the Governnent's understandi ng of the problens of discrimnation,
and of its willingness to learn fromthe experience of the Race Rel ations Board
and its counterparts in other countries [Bindman 1975: 13]. It believed that

' Governnent and Parlianent should give a lead to the nation' [Hone Ofice 1974:
27], and that in this way |egislation could make an educative inmpact on public
opi nion, so that it m ght becone generally accepted that it was right to tackle
discrimnation within the framework of the |aw [Marshall 1976: 425].

It has been suggested that anti-discrimnation |egislation can be seen as a high
point in the devel opnent of welfarism in that it epitonises the val ues of

soci al denbcracy by insisting that all citizens should be able to participate in
the benefits and opportunities created by welfare capitalism[Gegory 1987

148]. This is true in the sense that |egislative change has effectively served
as an alternative to nmore w de-rangi ng and fundamental structural change. It

t hus pursues the goal of equality within the existing framework. However, the
concept of '"welfarismi in Britain was traditionally based upon the idea of
universality rather than selectivity, and was grounded in the assunption of the
formal equality of all citizens before the law. In this respect, the espousa

of an interventioni st approach to non-crininal areas of the |law can be seen as
the representation of a basic flawin the welfare capitalist approach, and a
recognition that it could no | onger be guaranteed to deliver. |If the analysis
of the introduction of anti-discrimnation legislation is therefore |ocated
solely within the British context, then the vital influence of a |legal system
and phil osophy which in many respects is divergent fromthe British, that of the
United States, will be lost sight of. It is with this Anmerican nodel that the
next chapter is concerned.



5 THE | NFLUENCE OF UNI TED STATES ANTI - DI SCRI M NATI ON LAW

Serious political recognition in Britain of the exanple of American anti-

di scrimnation | aw can perhaps be dated from 1967 and the report of the Street
Conmittee [Street 1967]. Alongside PEP's other findings, their report exercised
sone influence over the terms of the 1968 Race Relations Act. The Committee had
sought to examne the value of legislation in other countries, especially in the
United States but also in Canada, in nore detail than had previously been
carried out in Britain, and they had reconmended a broadeni ng of the scope of
the British | aw and a strengthening of the enforcenent machinery. However, the
situation in Anerica had clearly progressed somewhat by the md-1970s and a
fresh apprai sal was required. Although there existed sone significant

di fferences between the British and American cases, there were certainly a
nunber of areas and recent devel opnents from which rmuch could be | earnt, and
both the Home Secretary and the Sel ect Cormittee on Race Rel ations and

| mmigration drew on these sources in their consideration of possible reforns in
Britain.

There are certain differences between the two countries, both in terms of the
judicial process and also in terns of official policy towards mnority groups
and 'race relations' which would have nade a direct transplant of one system on
to the other unworkable. |In Britain the enphasis has been on 'community
relations' rather than on the question of equality and the participation and
rights of minorities. Nor in Britain was the concept of ethnic diversity
officially prompbted or accepted in any genuine sense, unlike in the US [ Sel ect
Conmittee, vol 111, 1975: 234, 242]. Moreover, judges in the US have
denonstrated a greater understanding of and synpathy with the purposes of anti-
discrimnation aw than British judges. Even so, it took a nunber of years for
the American Courts to broaden the interpretation of statutory provisions which,
on their face, covered only direct discrimnation [Prashar 1979: 23-24]. It

was, therefore, necessary to nake explicit the indirect discrimnation elenents
of both the Sex Discrimnation Act and the Race Relations Act in order to ensure
that the British courts would give to discrimnation the wider interpretation
whi ch had been adopted by the US courts, and this was dealt with in both Acts in
which direct discrimnation is defined in Section 1 (1) (a) and indirect
discrimnation in Section 1 (1) (b). This will be discussed further bel ow.

The distinction between Anerica and Britain lies to sonme degree in the role of

the judiciary. |In Britain, the courts nmust in theory follow the will of
Parlianment, whereas in the US certain Acts can be interpreted as
"unconstitutional'. It has been argued that the Anerican judiciary has a duty

to protect mnorities, whereas in Britain sonme have argued that, say, race

rel ations legislation represents an intrusion on the individuals 'rights to
order his/her private life and personal affairs as (s)he chooses. Conpare the
vi ew of the Anerican constitutional |awer Martin Shapiro with that of Lord

Di pl ock. Shapiro argued in the 1960s that 'the courts nust inevitably on
occasion create the rules that define distributive justice in order to do
justice' [Shapiro 1966], whereas Diplock, in the 'Dockers Cub Case' in Novemnber
1974 regarded the 1968 Race Rel ations Act as cutting into the traditional common
law right to practice discrimnation. Therefore, the extension of the existing
race relations |legislation represented to sone extent a further re-orientation
of British jurisprudence, in that racial discrimnation became seen primarily as
a social wong rather than an individual right [See J Giffith, New Statesman

22 Novenber 1974]. Understandably, the feeling grewin Britain during the early
1970s that the existing | egislation was half-hearted and that British judges and
tribunals |acked the basic comitment and technical conpetence necessary for the
protection of minority groups. The director of the Runnynede Trust, David
Stephen, in a nmenorandumto the Select Conmittee on the rel evance of the US
experi ence, noted these distinctions and the fact that the US had tackled the
problem wi th sone degree of enthusiasm and argued that the inplenentation of
Anmeri can processes and attitudes in Britain could only be a | ong-term approach



In the short term he concluded, in the place of strong | aws and socially
oriented courts, one nust | ook to the Executive for policies to protect
mnorities and pursue racial integration in the community. The actions of
CGovernment were, therefore, crucial to the devel opnment of race relations in this
country [Select Committee, vol |11, 1975: 242].

The above remarks should not obscure the fact that certain weaknesses had al so
been identified in the American system fromwhich the British could Iearn.

These weaknesses rel ated both to questions of resources and the | egal process.
The Race Rel ations Board had pointed to a recent report by the US Comm ssion on
Cvil Rights, which had denponstrated that federal policy had so far had little

i mpact on the enploynent practices of Governnent contractors, |argely because
the offices set up to nonitor the programre were understaffed and | acked
sufficient authority. They had failed to demand the necessary data and di d not
review the programme frequently enough [ Runnynede Trust 1976]. |In addition, the
i mposition of crimnal sanctions in the US had proved unsuccessful, |eading to
t he adoption of a new system of adm nistrative enforcement for the anti-

di scrimnation [aws, so that discrimnation becanme a civil rather than a
crimnal wong. This devel opnment had persuaded the British Governnment to anmend
the 1965 Race Relations Bill, and influenced the Race Rel ations Acts of both
1965 and 1968 [Bi ndnman 1976: 110-111]. However, consequent on this change,
there had energed an increasing awareness in the US of the weakness of a system
which relied al most entirely on individual conplaints. As we have seen, this
was a mmjor concern for those involved in franm ng both the Sex Discrimnation
Act and the Race Relations Act in Britain [ Rees 1974].

The Anerican influence in Britain was nbst direct in two nmain areas.
Conceptual ly, British thinking on indirect discrinination and positive

di scrimnation drew heavily on America's exanple. |In practice, the areas of
greatest attention were enploynent and contract conpliance. As noted, the
definition of indirect discrimnation constituted section 1 (1) (b) of the 1976
Act in Britain. In the US, it is based on the approach of their courts to the
*mai ning of discrimnation in Title VII of the Civil R ghts Act 1964 and, in
particular, on the case of &iggs V Duke Power Co in 1971 [MCrudden 1983: 56].
Broadl y speaki ng, these approaches attenpt to circunmvent the problem of proof of
i ntentional discrimnation, going beyond its individualised nature in an attenpt
to provide a basis for intervening against the effects of past and other types
of institutional discrimnation. The turning point in Britain was a visit to
the United States by Roy Jenkins in 1974. The initial drafts of the Sex
Discrimnation Bill defined discrimnation only in the direct sense of the 1968
Race Rel ations Act, which stated in Section 1 (1) that

..... a person discrinm nates agai nst another if on the ground of col our,
race or ethnic or national origins he treats that other...... | ess favourably
than he treats or would treat other persons.......

In other words, discrimnation was defined in terns of the attitude and
intention of the discrimnator and not in ternms of its effect. Jenkins,
however, becane convinced during his US visit that a | aw based solely on this
definition was insufficient. It had becone increasingly acknow edged in the
States that the disadvantages suffered by women and ethnic mnorities were,
especially in enploynent, much nore commonly the outcone of institutiona
practices and patterns than of deliberate acts by prejudiced individuals

[ Bindman and Grosz 1979: 21. Jenkins understood that any anti-discrimnation
| egi slati on would founder if the tests of discrimnation applied by the courts
did not go beyond the narrowWy legalistic and, in a speech to the Wnen's Year
Di nner of the Fawcett Society on 6 February 1975, he appeared to accept the
argunent that the existence or absence of discrimnation should be determ ned
irrespective of intention, stating that



The problemis to choose the best legalistic neans of ensuring true
equal ity between the sexes without either being oppressive to alleged
di scrimnators or eroding the fundanental ideals of equality upon which the
di scrimnation is based.
[Sel ect Conmittee, vol I11l, 1975: 239]

In a simlar vein, Jenkins had initially rejected the concept of positive
discrimnation [Gregory 1987: 48], but after his visit to the US, shifted his
position just enough to allow a nodest neasure of 'positive action', if not
positive discrimnation, in the Sex Discrinmnation Bill -

| believe that we should not be so blindly Ioyal to the principle of
formal equality as to ignore the actual and practical inequalities between the
sexes, still less to prohibit positive action to help men and wonen to conpete
on genuinely equal ternms and to overcone an undesirable historical |ink
[ Hansard, vol 889, col 514]

A simlar statement was nade for the Race Relations Bill the foll owi ng year
[ House of Commons, vol 906, col 1558]. The 1976 Act did not permt positive
discrimnation in the Anerican sense. It did provide for a |limted amount of

positive action, but wthout the el enent of conpulsion. Under Sections 37 and
38 of the Act, training bodies and enployers are permtted, but not conpelled,
to provide training for nenbers of particular racial groups [and in the case of
the Sex Discrimnation Act, for nenbers of a particular sex] if they have

evi dence that nmenbers of those groups are under-represented in those areas of
enpl oyment for which the training is intended. However, positive action schenes
can only be nade available to the existing workforce. It is illegal to recruit
menbers of a particular racial group [or sex] in order to send them for specia
training. As the Governnent's guide to the Race Rel ati ons Act expl ai ns

The Act does not permt 'reverse discrimnation' : for exanple, it is
unlawful to discrimnate in favour of a particular racial group in recruitnent
or pronotion on the grounds that nenbers of that group have in the past suffered
from adverse discrimnation and shoul d be given the chance to 'catch up'.

[Home Office 1977: 30, para 7.7.
See al so Home Office 1975: para 7.10]

In terms of the practical application of these ideas, the najority of effort had
i nevitably been exercised in the enploynent field. Legal changes in Anerica
were acconpanied by a shift in the political analysis of discrimnation which
was officially sanctioned. A report of the US Senate Conmittee on Labour and
Public Welfare in 1971 stated that

In 1964, enployment discrimnation cane to be viewed as a series of
i sol ated and di stinguishable events, for the nost part due to ill-will on the
part of sone identifiable individual or organisation....... Enpl oynent
discrimnation as viewed today is a far nore conpl ex and pervasi ve phenonenon.
Experts famliar with the subject now generally describe the problemin terns of
'systems' and 'effects' rather than sinply intentional wongs, and the
literature on the subject is replete with discussions of, for exanple, the
nmechani sns of seniority and |ines of progression, perpetuation of the present
ef fect of pre-act discrimnatory practices through various institutiona
devices, and testing and validation requirenents.
[Quoted in Pollak 1974: 43]

By the 1970s, the prevailing view was that legislative efforts should be
concentrated on systens and practices which resulted in di sadvantage to nenbers
of minorities rather than on individual acts of discrimnation. The analysis of
collective discrimnation in the US began to inpact upon British conmentators,
especially after the sem nal case of Gruggs V Duke Power Co in 1971, referred to
above, which had been brought as a class action, that is, on behalf of a nunber



of plaintiffs against a common defendant. Such actions cane to constitute the
vast majority of discrimnation cases in the US. Cearly, this type of action
was i nconpatible with the British | egal system and was never a feasible option.
Nevert hel ess, there were a nunber of obvious |essons to be learnt by British
advocates of reformfromthe Anerican exanple. Any enforcenent agency woul d
need sufficient powers to obtain information about rel evant systens and
practices. The resources of this agency would have to be channelled away from
an investigation of individual conplaints towards a w der strategic function.
Al so, the definition of discrimnation would have to be extended. As we have
seen, the 1976 Act enbodi ed all of these changes [Bi ndman 1975: 8 and 1976
112].

G ven this enphasis on tackling patterns of discrimnation, and on the role of
the state, the American system has, since the nid-1960s, given a degree of

i nportance to the idea of 'contract conpliance'. Unfortunately, this was only
hal f-heartedly taken up by the Labour Governnent and has taken sone tine to
develop in this country. It is now under attack fromthe present Governnent's
Local CGovernment Act. In the States, the Ofice of Federal Contract Conpliance

[OFCC] forns part of the US Departnent of Labour [Rees 1975: 16], and is
responsi bl e for ensuring that Governnent contractors conply with the

requi renents of Executive Order 11246 of 1965. This order requires that Federa
contractors take affirmative action '"to ensure that applicants are enpl oyed and
their enmployers are treated during enployment, without regard to their race,

col our or national origin' [Runnynede Trust 1976 a]. This applies to all of a
contractor's operations and not those nerely relating to a Governnent contract,
and the Departnment of Labour has 'the power to withhold contracts. The OFCC was
not without its critics, and this perhaps suggested to the British Governnent
the practical difficulties of a conprehensive enforcenent of contract conpliance
requi renents. The magnitude of OFCC s task, with sone 250,000 Governnent
contractors, the shortage of staff and the political nature of appointnents to
the principal admnistrative post all indicated the nagnitude of the task facing
a contract conpliance enforcenent agency. A report in January 1973,. 'The
Federal Civil Rights Enforcenent Effort - A Reassessnent', by the US Comm ssion
on Civil Rights criticised the efforts of OFCC and urged the inportance of
taking it out of the Departnent of Labour and incorporating it within the main
body responsi ble for sex and race discrimnation, the Equal Enmpl oynent
Qpportunity Comm ssion [Cl ai borne 1974]. Neverthel ess, the essence of contract
conpliance in the US was clear, providing that contractors, as part of the
privilege of contracting with the Governnment, nust take 'affirmative action'
over and above the statutory requirenents to overcone discrimnation and

di sadvantage. Christopher McCrudden, witing in 1979, noted that the British
Government had fallen well short of this. The 1975 Wiite Paper had rejected as
'unacceptable' a requirement that all contractors supply as a matter of form
full particulars of their enploynent policies. Mreover, contractors were not
required to do nuch which was additional to that required by the 1976 Act

[ McCrudden 1979: 84]. The British Governnent dragged their feet in this
respect, and in the related area of ethnic nonitoring, the inplenentation of

whi ch had been requested by some groups before 1976. The Select Committee in
its 1975 report had pointed to the value attached to monitoring in the US as a
denonstration of the Government's determ nation to give a | ead [ Sel ect
Conmittee, vol I, 1975: xx]. But it was not until 1981 that nonitoring was

i ntroduced with any seriousness in the Civil Service, follow ng the report on
"Raci al Disadvantage' by the Honme Affairs Sub-Comittee on Race Rel ations and

| mmi gration.

The Sel ect Committee on Race Relations and Inmigration gave sonme weight to

devel opnents overseas in its consideration of the evidence presented to it.
Primarily, this related to the US, although reference was al so nmade to

devel opnents in the Netherlands and Dutch policy towards Surinamese inmgrants.
This policy included nmeasures of positive discrimnation in the allocation of
housi ng and a subsidy on wages, and the provision of special centres and wel fare



officers all at a nobdest cost. The Conmttee recommended that a study be nade
of the action taken by the Dutch Government and consideration be given to
setting up a centre on the Dutch nodel [Select Committee, vol |, 1975: xvii,
xviii]. Sonme nmenbers of the Committee visited the USA in March 1975 and came
back with two nmain observations - the general acceptance of civil rights law in
the US and the close relationship between the anti-discrimnation neasures and

agencies for sex and race [Select Conmittee, vol 11Il, 1975: 267]. Both of these
poi nts became major goals for the architects of the 1975 and 1976 Acts. In this
sense, the British initiative can be seen as an attenpt to enul ate the Anerican

nodel . How successful this emul ation has been is open to question. It has been

argued that the differences between Britain and the US are too great to permt
such a straightforward transposition, and that the British | egal systemis ill-
equi pped to handl e the concepts and processes which lie at the core of Anerican
civil rights law. Certainly, the adoption of the principle of indirect

di scrimnation represented a nmajor departure in British |egal ideology, which
broke with the traditional nethod of reducing social conflict to a question of

i ndi vidual guilt and innocence, and sought instead to identify and renove the
hi storical and structural inmpedinments to equality [Gegory 1987: 34-5].

However, it is argued that this was nerely 'tacked on' to a legislative
framework that had been designed without it, and that, renpoved fromthe context
of Anerican legal institutions and ideol ogy, the concept of indirect
discrimnation is a 'legal transplant' which has |ost nuch of its inpact
[Lustgarten 1980: 187]. This is true in so far as the role of the judiciary is
concerned, but it should not obscure the fact that it cannot be reduced solely
to a question of legal construction. Treatnent which may be discrimnatory in
its effect on a particular racial group, and is based upon non-rel evant
criteria, is nowenshrined in statute. Although its interpretation and

enf orcenent nmay not al ways have been entirely satisfactory, it should still be
regarded as one of the primary achi evemrents of the 1976 Act.

There was one further lesson to be learnt fromthe US but which was much
neglected in Britain. This was that for all the benefits of Cvil Rights

| egi sl ati on and neasures to tackle discrimnation in areas such as enpl oynent,
housi ng, education and welfare, the real key lay in black politica
representation and activity. How far this was a consequence of racial violence
and the threat of rebellion is open to debate, but it is highly plausible to
suggest that the black advance into establishnent politics fromthe Voting

Ri ghts Act of 1965 onwards represented, for the state at |east, the npst
credible solution to the problem In Britain, the question of black politica
participation came to be addressed only gradually, and there was nothing to
conpare with the institutional framework that had developed in the US, such as
the "Joint Centre for Political Studies' in Washington DC, which existed to
assi st and encourage greater black participation in electoral politics, and the
Vot er Educati on Project, which had been set up to 'assist mnorities to
participate in the Southern el ectoral process' [Select Conmittee, vol 11l 1975:
236]. O course, the significantly greater size of the mnority conmunities in
America neant that they represented a nore powerful |obby than the minorities in
Britain. Nor should we dismiss the inmportance of political issues in any

anal ysis of the Race Relations Act. However, it is clear that in Britain the
appeasenent of econom c concerns has been the state's prinary response to
guestions of racial inequality and disadvantage, as evidenced in particul ar by
the Governnent's reaction to the 1981 urban di sorders, whereby issues such as
yout h unenmpl oynment and inner city decay were afforded far greater attention than
that of black political power.



6 THE | NDUSTRI AL AND PCLI Tl CAL CONTEXT OF THE RACE RELATI ONS ACT

This final chapter will consider the wi der context within which the Race

Rel ati ons Act was introduced. In the industrial sphere, there had occurred a
series of disputes involving mnority workers in the early 1970s whi ch had

rai sed a nunber of fears and concerns for the British establishnment. These
devel opnents, along with a growi ng anxi ety over the unenpl oynent and di scontent
of black youth and the exanmple of minority discontent and racial violence in the
United States, point to a sonewhat nore negative interpretation of the Labour
Government's race relations policies. Wthout seeking to construct a 'crisis of
capitalism hypothesis, nor to overlook the positive influences which shaped the
devel opnent of the Act, it does seemclear that there was a defensive elenent to
the Government's strategy, based on a fear of what nmight happen if nothing was
done. The Labour party in power has al ways been constrained by external forces
and devel opnents. This was evident in the political sphere as well as in the
soci al and economic. In particular, it will be necessary to exani ne changes
within the Labour Party during the first half of the 1970s, the rise of the

Nati onal Front and an increasing awareness within the political mainstream of
the i mportance of the black vote. Such an analysis mght nake it possible to
assess how far tactical and party political influences played a significant role
in the devel opnent of race relations policies in the md-1970s.

The I ndustrial Context

O the three npbst serious industrial disputes involving Asian workers between
1967 and 1974, there existed a comopn feature, the conplicity of not only the
enpl oyers but also of the trade uni on novenent. The disputes raised not only
the question of blatant discrinmination at the workplace, but of the attitude of
t he | abour novement and the organi sed working-class towards them The TUC s
support for immgration controls in the 1960s and their initial opposition to
race relations legislation is well docunented. However, fromthe |ate

| 960s/ early 1970s, a gradual shift in their orientation is perceptible.

The dispute at the Coneygre Foundry in Tipton in 1967-8 was sparked off by the

i mpl enent ati on of nanagenment redundancy procedures which refused to follow the
general |y accepted trade-union principle of "last in, first out', and instead,
they selected 21 Indians (and no whites) to go. Wen the Asian workforce cane
out, the Transport and General Wbrkers Union refused to make the strike
official, rejecting the idea that racial discrimnation was involved, and white
workers in the AUFW crossed the picket lines. But the strikers received support
fromother Asian workers and fromthe Indian Wrkers Associ ation and eventual |y
t he managenent was forced to take back all those of the 21 made redundant who

wi shed to return [Wench 1986: 7] .

In 1972, a strike was called at the Mansfield Hosiery MIls as a result of the
denial to the 500 Asian-strong workforce of access to the best paid jobs and
anonmalies in the paynent system The nanagenent, supported by the white workers
and the local union, recruited 36 white trainees fromoutside for the knitting
job. Eventually, the National Union of Hosiery and Knitwear Workers made the
strike official but without calling out the white nenbership. The eventua
success of the strikers was nmade possi bl e not because of the help of the union,
but due to the support of local conmunity organisations and political groups,
and to Asian workers fromother factories. This dispute created sufficient
concern for the Departnment of Enploynent to appoint a Committee of Enquiry in
Decenmber 1972 under the Chairmanshi p of Kenneth Robi nson, one of the main
recomendati ons of which was for a new training agreenent based solely on nerit,
and this proposal was accepted by the Conmpany [ Sel ect Committee, vol I11, 1975:
183]. Meanwhile, a conference of 'Trade Unions Agai nst Racialism was organised
in Birm nghamin June 1973, with the aim of pressuring the trade uni on novenent
into matching its words with action [Sivanandan 1982: 35-6]. It was now



becom ng evident that the success of the strike at Mansfiel d woul d encourage
bl ack workers into further collective action

Such action nmanifested itself the follow ng year (1974) in a dispute at |nperial
Typewiters in Leicester, where the manual workforce of 1,650 included sone
1,100 Asians, many of them wonmen from Uganda. Agai nst a background of |ong-
standi ng gri evances over |ow pay, bad conditions and racial discrimnation, a
stri ke began involving 40 workers over the bonus system After an ultimtum by
t he managenment and a public denial of support by the union, about 400 workers
cane out. The dispute lasted for three nonths with no support fromthe TGN,
even thought the strikers had discovered that the conpany had been cheating on
its bonus paynents for over a year (TUC 1983: 37), but the strikers found an
alternative source of support within their own conmunity [ See Parmar 1982: 264].

As David Smith noted in his PEP report on enploynment, these disputes al

i ndi cated a disjunction between TUC policy and trade union action. The TUC s
formal position of opposition to raci smshould have inplied 'energetic
representati on of any workers frommnority groups who are being discrimn nated
agai nst by managenent', but little or nothing had been done in this respect. As
Smith stated, 'On the one hand the unions have sel dom made f or nal
representati ons against ethnic mnorities. On the other hand, they have sel dom
nmade positive representations either' [Smith 1974: 66-9]. However, by 1974
there were some signs of change at the official trade union level. The
publicity given to the recent disputes had produced dami ng evi dence of union
raci sm acconpani ed by increasingly public criticisms voiced by black trade
unionists frustrated at union neglect of their interests [Wench 1986: 9].

It has been argued, nost notably by lan McDonald in his Race Rel ations: The New
Law of 1977, that these events provide the primary explanation for the

i ntroduction of the 1976 Act. The Governnent's action, he argues, was
under pi nned by the desire to head off civil disorder (as the previous acts had
been), to prevent a repetition of the strikes of 1972-4, and to contain the
"probl em of second-generation black youth.

The Asian community have served notice that they are not prepared to work
excessively long hours at discrimnatory pay rates with access to higher grade
jobs bl ocked. The extension of the lawis a recognition of the justice of their
case and is at the same tinme an attenpt to prevent any such future conflict.

[ McDonal d 1977: iii-iv]

In particular the strikes raised four main areas of concern for the state.
Firstly, the discrimnatory attitude of the trade unions involved raised the
possibility of separate black unions, and certainly suggested a grow ng | ack of
confidence anong bl ack workers in the ability of the trade union nmovenent to
represent them This was clearly a nmatter of political concern, and perhaps
nore so for a Labour Governnent than a Conservative one. Yet it was a
Conservative MP, David Lane, Chairman-to-be of the CRE, who referred in the
Standi ng Committee deliberations on the Race Relations Bill to

The risk that nay arise of racial nonopoly situations in some works or
establ i shnents, [saying that] this could | ead - there have been practical cases
where it seens to have been leading - to pressure for separate unions on a
raci al or col our basis.

[Standing Committee A, 4th Sitting, 6 My 1976]

Secondly, legitimte grievances such as the existence of discrimnatory pay
rates or work practices, or a racially defined pronotion structure, were not
bei ng brought within and dealt with by agreed procedures. This suggested the
possibility of a deterioration nore generally in industrial relations which a
Government al ready facing a nunber of economic difficulties would be |loathe to



contenplate. Finally, the involvenent of the National Front in sonme of the
di sputes created the possibility of open racial conflict.

This argunent is appealing if a little over-stated, although it is doubtful that
the activities of the National Front were a crucial factor. This will be

di scussed further below It is clear that the state was aware of these
possibilities. In its evidence to the Select Conmittee, the Race Rel ations
Board stated that 'The frustration of legitinmate expectations, particularly if
this applies to a significant proportion of the workforce, carries a heavy risk
of conflict' [Select Conmittee 1975]. Simlarly, the Wite Paper on 'Raci al

Di scrimnation' argued that

To fail to provide a remedy against an injustice, strikes at the rule of
law. To abandon a whol e group of people in society w thout |egal redress
against unfair discrimnationis to |eave themwith no option but to find their
own redress. It is no |longer necessary to recite the i mense danage, materia
as well as noral, which ensues when a mnority |ooses faith in the capacity of
social institutions to be inpartial and fair
[ Home O fice 1975]

The 'Asian strikes' and the analysis of themthat ensued stressed the urgency of
CGovernment action in this field. It would be m sleading however to describe
them as a reason for the introduction of legislation. They represented only the
tip of an iceberg which was al ready being researched and docunent ed.
Nevert hel ess, they should be regarded as a significant catalyst to action for

t he Labour Governnent, enphasising that to have done not hi ng woul d have been
tantanmount to opening a Pandora's Box of political and industrial problens.

Li kewi se, MDonald pointed to the state's concern with the 'problem of black
youth, a thene which is present in all the official literature and many of the
speeches of mnisters and MPs [ McDonald 1977: iv. See also Race and C ass 18:
4, (1977); 405-410]. The Select Conmittee saw that the harnful effect of racia
di scrimnation

I s aggravated by growi ng | ack of confidence anong the ethnic communiti es,
especially the young - the second generation non-inmm grant population.......
The Conmi ssion shoul d concentrate upon, and give priority to, the needs of young
persons, particularly West |ndians.
[Sel ect Conmittee 1975; 448-1, paras 64-5]

In a simlar tone, the Wiite Paper spoke of the danger of letting "the famliar
cycle of cumul ative di sadvantage' trap the second generation in poor jobs and
housi ng (Home O fice 1975). Underlying such statenents was a fear of racia

vi ol ence as had been expressed in the 1960s. Many of the speeches in support of
the 1968 legislation had referred to the rebellions in the USA in 1987 in Watts,
Newar k and Detroit. The Kerner Conmi ssion set up in 1967 to |look into the urban
di sorders had warned that, if drastic steps were not taken, the United States
woul d becorme 'two societies', one black and one white [Kerner 1968. Horowitz
1983: 200]. There were sone within the Government who treated this possibility
with great seriousness. Alex Lyon, the Mnister of State at the Home Ofice,

| ay great enphasis on the problens of West |Indian youth, especially crine and
honel essness, and stated in May 1975 that, 'W have done sonething to | essen
tensi ons but we have not done anything like as rmuch for race as | would like to
do'. [The Guardian, 27 May, 1975]. Roy Jenkins, however, was |ess pessimstic.
There is no evidence that any of the probl ens di scussed above gave hi m undue
cause for concern. As his biographer has asserted, |ooking ahead he was
optimstic, seeing no conparison in Britain with Anmerica's racial troubles

[ Campbel I 1983: 92], and during the second reading of the Race Relations Bill,
he said that it was inportant not to |l end credence to unrelieved pessin sm and
propheci es of doom [The Tines, 15 March, 1976]. The i mmedi ate threat of

di sorder involving young bl acks was not perhaps a pressing consideration for the



Governnent. It does, however, seemclear that, for a nunber of influentia
bodi es and individuals, the long-termdifficulties that |ay ahead needed to be
addressed as a matter of some gravity if the Governnent's race rel ations
policies were to have any chance of success.

The Political Context

Labour's unexpected el ectoral defeat by Heath (and Powell) in 1970 provided the
opportunity for the party to reflect on the failures of its race rel ations and
immgration policies. The initial reaction was to blane 'Powellism and this
was reflected in the 1970 conference nmotion on discrimnnation

Thi s conference condems di scrimination on the grounds of race, creed or
colour. It is concerned that the pernicious and reactionary ideol ogy of
Powel I i sm has, with the help of the Tory party and press, gained a hold with
many el ector who have been frightened into support through not having enough
facts to consider the argunent.

[ Labour Party, Annual Conference Report, 1970: 205]

In March 1972, however, an NEC study group on immgration produced an opposition
Green paper on Citizenship, Immgration and Integration. This docunent was the
first detailed exam nation of race relations and i mmgration policy ever
produced by the Labour Party, and it outlined how policies in these areas should
be devel oped in the future [Layton-Henry 1984: 84]. |In particular, it argued
that it was possible to devise a coherent and acceptable immgration policy,

whi ch was not based on the colour or race of the prospective mgrant; that a

di scrimnatory policy makes integration nore difficult to achieve and
contributes towards racial hostility, and that the idea that increasingly severe
restrictions on coloured inmgration would play a major part in reducing raci al
hostility had been proved fal se.

The report also called for a major review of citizenship |aw, arguing that any
| ogical immgration policy nmust be based on a | ogical concept of citizenship,
and advocat ed the appoi ntnent of a Governnent enquiry. An increase in aid to
inner-city areas on the basis of social need generally, and not primarily for
the welfare of immgrants, was recommended. Furthernore, since the proportion
of imm grants anong the bl ack popul ati on was declining and the proportion of
British-born black citizens was rising, it was recomended that responsibility
for integration policies, including the Comunity Rel ations Conmm ssion and the
Urban Aid programre, should be transferred fromthe Honme Ofice to the
Departnent of Health and Social Security. The Hone O fice should, it was felt,
still retain responsibility for the enforcenent provisions of the 1968 Race
Rel ati ons Act and for the Race Rel ati ons Board.

The party was, therefore, anticipating a nunber of the issues which would be
raised in the period between 1974 and 1976 during the debate over the details of
any race relations reform and the anal yses now being put forward were certainly
i n advance of those in vogue during the 1960s. The discussions within the
Labour novement which the Green Paper was neant to provoke was |argely pre-
enpted by the Ugandan Asians crisis, but the proposals emanating fromthe study
group cane to provide the basis for the policy statements contained in Labour's
Programme of 1973 and the election manifesto of 1974. 1In the section in
Labour's Programre on 'Equality of Opportunity and Treatnment', the party pl edged
to give greater enforcement powers to the Race Rel ati ons Board, such as the
power to obtain information and to take nore initiative thenselves, and to
ensure that Governnent contracts and other benefits were wthheld from bodies
which failed to accord equal treatnent. The programme al so recogni sed that

These neasures will not be effective whilst poor housing, unenploynent and
educational deprivation provide the breeding ground for prejudice and di strust



among bl ack and white and deny equal opportunity to those who suffer them]|[page
90] .

Two parallel devel opments can thus be identified which boded well for the
advocates of a nore positive race relations policy. On the one hand, a nore
conprehensive anal ysis of 'race' issues and the structural context w thin which
they woul d operate was energing. No |longer was the enphasis on immgration to
t he negl ect of inequality and discrimnation, and the Labour Party was now
conmitting itself to concrete reform if not as yet in any specific detail. On
t he other hand, the devel opnent of these policies and of black politica
activity within the party was encouraged by a trend to the left, both on the
Nati onal Executive and in the constituency parties during the early 1970s.

Al t hough these changes inpinged nost directly on the adoption of nore radica
econom ¢ and industrial policies [Hatfield 1978], they also helped to foster a
nore positive approach towards race relations issues and ethnic mnority
interests which contributed towards the formati on of the Labour Party Race
Action Group in 1975 as a pressure group to educate and advi se the party on
‘race' issues. Labour's position in Parlianment during the period of the
Conservative CGovernment was, however, rather an awkward one, in that it was
difficult to develop a response to the Conservatives' inmmgration policies when
they were saddled with the | egacy of their own policies in the 1960s. The
patriality clauses of the 1971 Inmmigration Act, for exanple, had been
foreshadowed in Labour's own Commonweal th | nmigrants Act of 1968. Any credible
opposition to the 1971 Act was, therefore, hard to sustain, and the acceptance
of a change in the party' s orientation was inevitably a gradual process.

It could be suggested that such change was forced upon the party after 1974 by
two inmportant devel opments - a growi ng recognition of the role of the ethnic
mnority vote in British politics, and the el ectoral success of the far-right
Nati onal Front. A report fromthe Community Rel ati ons Conmi ssion in 1975 on the
bl ack vote in the 1974 general election represented the first attenpt to
seriously anal yse the voting behaviour of the ethnic mnorities [Anwar and
Kohl er 1975]. The report showed that there were 59 seats where the bl ack
popul ati on was | arger than the wi nning candidate's majority and that these

i ncluded 13 of the 17 seats Labour won fromthe Conservatives to secure a
majority in the October election. The report thus concluded that the ethnic
mnorities played a significant part in determ ning the outcone of the el ection,
that the mnorities swung nore to Labour than did the electorate as a whole, and
al so that other parties than Labour could attract minority support when they
made the effort (for exanple, the Liberals in Rochdale). However, it has since
been shown that the report exaggerated the significance of the black vote in
mar gi nal constituencies, and their willingness to switch votes. As Ivor Crewe
has shown, a seat nust be very nmarginal, the ethnic swing very marked and the
ethnic group a very substantial proportion of the constituency, for a seat to be
genuinely owed to the ethnic vote [Crewe 1979]. Mreover, as Crewe points out,
there are serious problens with the 'swing' concept, since it ignores
abstentions, the intervention of third parties, changes in the nature of the
constituency, and so on. It is also the case that the anti-ethnic mnority vote
is generally likely to outweigh the ethnic mnority vote [Crewe 1983: 275].

There is no clear evidence that this report influenced the Labour Party's
strategy. They had al ways been aware of their w despread support anong the
ethnic mnority electorate and, if anything, the report gave them cause for
conpl acency. It denonstrated that there existed a firm bedrock of Labour
support in a nunber of inner-city constituencies, and that, in October 1974,
Labour's share of the black vote had increased. G ven the success of the

Nati onal Front during this period, and the ensuing nove to the right of the
Conservative party under Thatcher, including the adoption of a nore hardline
approach on issues of race and imrigration, and an attenpt before the 1979
General Election to win back the el ectoral support lost to the National Front,
Labour decided to do very little. It felt able to count on the black vote for



the foreseeable future without offering a great deal in return. Such a strategy
i nevitably shored up problens for the party which were to surface in the 1980s,
nost notably the campaign for Black Sections. Ironically, it was the
Conservatives rather than Labour who acted on the CRC report and, in early 1976,
they set up an Ethnic Mnorities Unit inside Conservative Central Ofice for the
express purpose of winning the votes and active participation of the ethnic
mnorities, especially Asians, by the next election [Layton -Henry 1978: 274-5].

Labour's primary el ectoral concern was that they were |osing not black votes,

but those of the white working-class. Mich of the National Front's support in
the m d-1970s cane fromdeclining industrial areas into which mgrant |abour had
been attracted in the 1950s and 1960s [ Husbands 1983]. Their support reached a
peak in the May 1976 el ections, in which they averaged 8 per cent of the vote,

and up to 15 per cent in Leicester, Sandwell and Bradford. |In Blackburn, a
breakaway group fromthe National Front, called the National Party, won two
seats on Bl ackburn District Council, a solid Labour area. The rise of the

Nati onal Front had led to an increase in anti-racist activity on the left, of

whi ch the Anti-Nazi League and Rock Agai nst Racism are the best exanpl es.

Labour was forced to respond, as a matter of political principle as well as for
el ectoral reasons. It is difficult, however, to sustain the argunent that the
Race Rel ations Act can be seen as a response to these devel opnents. The average
vote for each national Front candidate in the two General Elections of 1974 was
only 3 per cent. The prospective legislation had in fact already been

i ntroduced before the NF reached its el ectoral peak, and, since the NF and its
supporters were opposed to the Act, there was clearly little electoral gain to
be made. Labour's policy towards organi sed raci smwas based upon canpai gni ng
and publicity, rather than on legislation. 1In Septenber 1976, the Party's
Nat i onal Executive Conmittee agreed to launch a campaign jointly with the TUC to
educat e Labour Party menbers and trade unionists about the evils of raci smand

t he dangers of neo-fascist groups such as the NF [Anwar 1986: 88-9]. The only
aspect of the 1976 Act which constituted a direct response to the activities of
far-right political groups was that which dealt with incitement to racial

hatred. The existing legislation, section 6 of the 1965 Race Rel ations Act,
rested upon proof of the deliberate intention of stirring up racial hatred, and
had attracted nmuch criticism The TUC, referring to the propaganda published by
the NF, stated that 'firm steps should be taken to end the publication of such
dangerous material before it does further harmto community relations' [TUC
Raci al Discrinination, Decenmber 1975, quoted in Runnymede Trust 1976: 5]. Lord
Scarman, in his report on the Red Lion Square Di sorders of 15 June 1974,

descri bed section 6 as 'nerely an enbarrassnent to the police' [Scarman,
February 1975, paras 124, 125]. He concluded that

The section needs radi cal anendnent to make it an effective sanction,
particularly, | think, in relation to its formulation of the intent to be proved
before an of fence can be established.

[ See Runnynede Trust 1976 d]

The Government's response, while accepting Scarman's recomendati ons, was that
it was not justifiable in a denocratic society to interfere with freedom of
speech except where it was necessary to do so for the prevention of disorder or
for the protection of other basic freedons. In the Wite Paper, they had stated
t hat

The Government is not at this stage putting forward proposals to extend
the crimnal law to deal with the dissem nation of racialist propaganda in the
absence of a likelihood that group hatred will be stirred up by it (ltalics
added) .

[Home O fice 1975: para 127]

Section 70 of the 1976 Act incorporated the views expressed about renpving the
need to prove intention, anending the 1936 Public Oder Act by inserting init a



new section. However, the prosecution would still need to denonstrate that,
"having regard to all the circunstances', hatred agai nst any racial group was
"likely' to be stirred up

Si vanandan has argued that by the m d-1970s, the social and political cost of
raci smwas beginning to outweigh its econonmic profitability [Si vanandan 1982:
130]. This is a useful conceptualisation of the situation up to a point. |Its
flawis that it applies wholly conspiratorial motives to all concerned, and
attributes to the Labour Governnent a far nore conprehensive and theoretically-
based analysis than it could ever have possessed. To regard Labour's strategy
as one of 'crisis avoidance', in which the state enploys a range of tactics in
order to maintain social order and political consensus in a period of social and
econom ¢ change, overstates their own perception of the problem The situation
in 1976 was not regarded with the gravity which perhaps with hindsight it should
have been. Economic difficulties were certainly nounting but they did not at
this stage threaten to bring with thema w der challenge to the status quo. A
nore adequate anal ysis of the devel opments outlined above is that which centres
upon the nature of |abour and working-class politics, in which there is
inevitably a disjunction between the principles and aspirations of the

| eadership and the beliefs and actions of the grassroots. The Labour novenent's
"elites' are faced with two options in this situation. They can either |ead or
be led. The period after 1973/ 4 shoul d perhaps be seen as a transitional one,
in which the 1960s strategy of followi ng public opinion in the hope of electora
gain was chall enged by a policy based on the principles of justice and equality.
That this transition was based upon w der social change and external pressure is
not disputed. It was al so, however, a consequence of internal processes within
t he Labour novenent and a general shift to the left. 1In this way, it is
possi bl e to explain Labour's handling of the National Front, its adoption of
nore positive race relations policies and the trade union nmovenent's handling of
t he convergence of race and industrial relations problens. The causa

rel ati onshi p between these i ssues and the Race Rel ations Act is, however, not
whol Iy convincing. They focussed attention upon particul ar areas of reform
especially discrimnation in enployment, and added a degree of urgency to
Labour's programe. But legislation can only play a linted role in tackling
these problens. It is likely that the 1976 Act was regarded as only one el enent
within a wider strategy which also included publicity and canpai gni ng agai nst
raci sm and policies to tackle di sadvantage and poverty nore generally. That
none of these were particularly successful is another matter.



SUMVARY AND CONCLUSI ON

The 1976 Race Rel ations Act can be regarded in both a positive and a negative
sense. On the one hand, there existed in some quarters a genuine commtnent to
ref orm based on a recognition of the serious problens of discrimnation and

di sadvantage. On the other, the Governnment was to sonme extent influenced by
external circunmstances. To regard the Act, therefore, either as the zenith of
i beral denocracy or as a synbol of the 'crisis of capitalism would be
msleading. At the time of its inception, its inportance becane subsuned
beneat h a nunber of other nore prom nent political and econonic issues, and it
was never paraded as one of the mmjor achievenents of the Labour Governnent.
Nor was the threat of social unrest and civil disorder so inmpending in 1975/6
that one should see the Act as a superficial and placatory nmeasure primarily
designed to appease the demands of militant Asian workers and unenpl oyed bl ack
youths. In reality, the Act constituted a | ogical extension of earlier
pol i cies, hastened and encouraged by a nunber of contingent factors.

The Acts of 1965 and 1968 had not been conprehensive, |ong-termreforns.

Neit her were the products of detailed and careful preparation, and both served
to conpensate for the Labour Governnent's extension of controls on Commonweal th
immgration. The 1976 Act, however, was not acconpani ed by further controls and
in this sense should be viewed as a nore positive nmeasure than its predecessors.
The weaknesses and shortcom ngs of the earlier Acts had gradually exposed the
need for further change, and particularly for reformof the procedural aspects
of the legislation. These points were enphasi sed by both the Comunity

Rel ati ons Comi ssion and the Race Rel ations Board in the early 1970s.

Just as the experience of the workings of the existing |aw and the arguments of
the statutory agencies pointed to the problems of procedure, so there devel oped
a greater awareness of the continuing extent of discrimnation. It mght be
argued that the work of an independent research organi sati on shoul d not be
regarded as a mmjor influence on Governnent policy, and clearly the case for it
bei ng so should not be overstated. But the inportance of PEP' s research in the
early 1970s was that it hel ped i nformand influence those who were in a position
to bring about change. It provided evidence and amunition to support the case
for reform and informed the representati ons of the existing agencies and of the
Sel ect Commttee on Race Relations and Immgration. It also nullified the
argunent that the 1968 Act had brought about major, |ong-term change which was
sufficient initself. |It, therefore, seens likely that the evidence and
pressure whi ch was brought to bear in this field served as a mgjor catalyst to
reformwhich effectively obviated any intention of delaying the introduction of
further race relations |legislation

The key determinant in so far as the timng of the Act was concerned was clearly
the Sex Discrimnation Act. The acceptance of the principles underlying the
1975 Act prepared the ground for the Race Rel ations Act and nade its
introduction far easier. This was particularly true in a party political sense
in that the Conservative Party had been the original proponents of action on sex
equal ity and had accepted the Act with little demur. By pressing ahead in
1975/ 6, the likelihood of serious Conservative opposition to the Race Rel ations
Act was significantly reduced. At the sanme tine, it was not tenable in either
an intellectual, noral or practical sense to propose different rules for sex and
race discrimnation. |Indeed, by presenting the reforms as a coherent whole, the
CGovernment sought to raise their credibility and acceptability as well as to

| essen the possibility of any major criticismof their policies.

It is necessary to identify and distingui sh between the reasons for the

i ntroduction of |egislation, and those influences which hel p shape and det erm ne
its formand content. The exanple of Anerican anti-discrimnation |law falls
into the latter category. Certainly, United States | aw had nade a mmj or
contribution to the British approach in 1965 and in 1968, denobnstrating the



strengt hs and weaknesses of various procedural aspects of anti-discrinination
law. Above all, it had shown that the | aw could be used effectively to tackle a
social as well as an individual wong. The extension of this philosophy into

t he concept of indirect discrimnation was the major contribution of the United
States law to the 1976 Act, particularly in its convergence with the probl em of
'di sadvantage'. The recognition of disadvantage as well as discrimnation as
obstacles to genuine equality was in one sense the main innovation of the 1976
Act, since it brought within its range a definition of unintentional, or
indirect, discrimnation, and categorised it as a breach of the law. The Act

al so recogni sed the need to investigate systens and practices which reproduced
racial inequality rather than to concentrate on individual cases of

di scrimnation. However, it is also true that the Governnent proposed to tackle
di sadvant age by nmeans other than pure legislation. |Its failure to do so can be
partly explained by financial constraints. But its reluctance to build on and

i nprove the precedent set by section 11 and the Urban Progranme to sone extent
cancel | ed out the achi evenents of the other half of its race relations policy,
and represented a di sappointnent for the architects of the Wite Paper and the
Sel ect Conmittee Report who had advocated a nore anbitious and w de-ranging
programe, rather than a reliance on |egislation al one.

The general political context of the Act discussed in chapter 6 certainly
contributes towards a fuller understandi ng of the pressures which inpinged upon
the Government's actions. The Government constantly stressed the need for
public confidence in their race relations policies, and especially the
confidence of ethnic mnorities. However, the need for such confidence is very
different fromthe need to stave off a major challenge to the authority of the
State. There is little evidence that such a challenge was forthcomng in the

m d-1970s or that it was perceived by the Government. To an extent, the problem
posed by the industrial action of Asian workers was being tackled within the

| abour novenent, and was regarded as a problem for the TUC rather than the
State. The needs of black youth, while recognised, were seen as a problem
rather than as a threat. Qher political devel opnents of inportance in the race
relations field do not seemto have been a major influence on the Government, It
least in so far as the introduction of the Act is concerned. The devel opnent of
the 1976 Race Rel ations Act does not, therefore, readily lend itself to a

t heoreticall y-based Marxi st analysis. Wile such an approach has its uses, it
needs to be informed by close reference to the evidence, which in this instance
does not suggest that the introduction of the Race Relations Act was a

def ensi ve, negative reaction froma capitalist Government in crisis. The Act
was a consequence of a disparate range of pressures and influences in a nunber
of fields, all of which converged to shape and informthe Act in a nunber of
ways. To identify a single cause or stimulus would be m sleading. The
explanation lies both within and wi thout the Labour Party, both in the UK and
abroad, in the political and |l egal spheres as well as the econom c and soci al
What is clear and indisputable is that it has failed to fulfil its expectations,
and that many of the hopes and intentions of its architects and supporters stil
await their full achievenment.



APPENDI X - CHRONOLOGY OF MAI N EVENTS

1962 Conservati ve Government introduces Commonweal th | nmigrants Act.

1965 Labour Governnent introduces first Race Relations Act. Race
Rel ati ons Board est abli shed.

1966 Local Governnment Act.

1967 Report of Street Committee on Anti-Discrimnation Legislation. PEP
report on Racial Discrimnation. Rioting in a nunber of US cities. Dispute at
Coneygre Foundry, Ti pton.

1968 Report of Kerner Conmi ssion on disorders in US. Comonwealth
I mmigrants Act. Second Race Relations Act. Comunity Relations Conm ssion
established. Urban Aid Programme announced.

1970 Conservatives win General Election.
1971 Conmonweal th Imm grants Act. Case of Giggs V Duke Power Co in US.
1972 Labour Party publishes G een Paper on 'Citizenship, Inmmgration and

Integration'. Dispute at Mansfield Hosiery MIIs.

1973 (Septenber) Conservative Government publishes consultative docunent
on 'Equal Opportunities for Men and Wonen'.

1974 (February) First General Election.
(June) PEP report on 'Racial Disadvantage in Enpl oynent'.
(Septenber) White Paper on Equality for Wonen.
(Cct ober) Second General Election.

(Novenber) House of Lords, Dockers C ub case.

1975 (January) Sel ect Commttee on Race Relations and Immgration
set up to inquire into 'The Organisation of Race Relations Adm nistration'.
Formati on of Labour Party Race Action G oup. CRC report on The Participation
of Ethnic Mnorities in the General Election, Cctober 1974'.

(Mar ch) Select Conmittee visit USA

(July) Sel ect Conmttee report and evi dence published.

(Septenber) White Paper on Racial Discrimnation . PEP report on
"Racial Mnorities and Public Housing'.

(Novenber) Sex Discrimnation Act.

1976 (February) Race Relations Bill published. PEP report on 'The Facts
of Raci al D sadvantage'.
(Mar ch) Second readi ng and debate on Race Relations Bill.
(April-June) Standing Committee on Race Relations Bill.
(May) Local elections - National Front gain 8 per cent of the

vote. Fair Enploynment (Northern Ireland) Act.
(Sept enber) Labour Party - TUC canpai gn agai nst raci sm | aunched.
(Novenber) Race Relations Act. Conmi ssion for Racial Equality
est abl i shed.

1977 VWi te Paper on the Inner Cities.
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