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Abstract
The liberal State has accepted the principle of gender-neutral attribution of nationality, even if by multiplying instances of plural nationality that puts at risk the State’s exclusive claim to its members’ allegiance. Courts and legislatures have taken corrective action to overcome a heritage of centuries of gender-based exclusion. Nationality, as concept and as right, retains however the baggage of history, of culture and, in places, of faith. Liberal concepts cannot be forced upon unwilling others, whether other States or other individuals who consider themselves bound by religious or customary precepts. Yet, as nationality has acquired significance as source of economic rights, not just political obligation, and as it becomes more firmly a blatant criterion for exclusion (or, within blocs such NAFTA and the EEA, for admission) its remaining gender- (and racially-) discriminatory aspects should be of concomitantly greater concern. Furthermore, how far the State should and must go in redressing past gender discrimination and its effects upon offspring denied a particular nationality at birth remains an open question. 
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1. Introduction
‘Nationality’, as source of rights and obligations and basis for assignment of personal law, is in history of law terms a relatively recent phenomenon, dependent in fact upon the effectiveness of State sovereignty (Laski, 1925, Gierke, 1938, pp 3, 5, 35-39, 70, 76, 86-87, Weiss, 1907, vol. 1, pp 2, 79). It is a Euro-centric notion aligned to the Code civil: Islamic had known no such concept (Saba, 1931), nor had East Asian societies[1]. Meanwhile European States would scarcely consider the anomalies inherent in and the illogic of application of nationality codes to Empire[2]. Before the mid-Twentieth Century indigenous peoples might have had the status of protégé, but they were not citizens or nationals: in the United States, Native Americans, members of quasi-sovereign entities, were not citizens until 1924. Britain incorporated the nationality concept in its law progressively and somewhat reluctantly, in 1914, 1948 and 1981. An alternative concept of patrial status carrying right of abode, and the application of that concept by immigration law, undertook the task of making aliens of former members of Empire. An individual’s affiliations with the British Empire, and then Commonwealth and State and with a specific British legal jurisdiction was measured by ‘allegiance’ and domicile. Under the common law allegiance was a matter of ‘birth in the ligeance of the King’[3] and could not otherwise be acquired, nor could it be renounced. Statutory derogation from this rule by statute created two classes of citizen, for the person naturalised in a colony or a Commonwealth country would thereby acquire no rights in mainland Britain[4] (Keith, 1938).
Everywhere, women’s inclusion within the concept of nationality was an afterthought. Women had no independent rights: marriage was ‘a condition voluntarily entered into, with notice of the consequences’[5], one of which might be the loss their nationality. They had no political identity or voice and no independent status to pass on to children born in marriage. So complete was she assimilated in the eyes of the law to the status of her husband that the native-born wife might be deemed an enemy alien.[6]. Yet independence of nationality would imply also independence of legal domicile and of habitual residence, invitations to fuzziness and uncertainty in matters of family law and succession. When in the post-war period the economic aspects of nationality came to dominate the political, nationality as source of rights to dominate nationality as source of obligations, gender equality in matters of nationality became more urgent. Yet it also complicated legal relations within the family: gender rights have brought ambiguity and potential for conflict.
To the extent that women have achieved independent rights in matters of status there has been a re-thinking of plural nationality, once thought logical impossibility and political and diplomatic anathema (Weiss, 1907, p 11[7]). Inevitably this has brought its own conflict, for a State of origin may claim the loyalties of its ressortissants and may seek their support in promoting its interests, possibly adverse to those of the State of residence[8]. Old rules of private international law have become less certain even as fairness to wives and children has finally come to be seen as a worthy goal. Furthermore, the roots from within religion and custom of notions of status - and thus of relations defined in family law - may bring grief where cultural hegemony is cited as ground to resist equality, and sanctity of holy matrimony ground to discriminate against the non-marital child (O’Donnell, 1996).
2. Nationality as Identity
Nationality was not always a principal source of attributing legal norms to the individual: the Statutists, while arguing over what was ‘real’ and what was ‘personal’, acknowledged domicile as criterion for their attribution[9]. For State-builders in Nineteenth Century continental Europe, however, it served a unifying and politicising function. A nation was more than the sum of the individuals who comprised it, said Mazzini. It had purpose: commonality of language, territory, ethnicity, culture, history (Menghini, 1908, vol. 3, p 181)[10]. Mancini (1851, 1874), Esperson (1868), Fiore (1868, vol. 1, pp 97-131), Weiss (1907, vol. 1, pp 1-14)[11], Laurent (1878, vol. 1, ch. 3), Brocher (1882, vol. 1, pp 157-75, §§ 52-57)[12] and others adapted this political theory to jurisprudence: nationality would determine personal status, capacity and family relationships. ‘Allegiance’, nationality’s British proxy, had a feudal basis and under the common law domicile continued there to be the connecting factor for personal law. Nationality was irrelevant to Islam (Elgeddawy, 1971, p 46, Bendeddouche, 1976, p 126)[13] but it was adopted by the Ottoman Empire[14] which, like the British Crown until 1870[15] and the Emperors of China[16], imposed perpetual allegiance upon its subjects.
Like the Church in Rome, Islam, revealed religion, asserts universality and indefeasibility and, like the Church, Islamic (or at least Arab Islamic) authorities have had to consider nationality’s relationship to theology. There are within Islamic political thought threads of an ethnic solidarity that would reject or at least attenuate the nationality concept and its effects. This is illustrated by its transposition into law article 7 of the provisional constitution of 5 March 1958 of the United Arab Republic (Cotran, 1959, p 382):
Shall be considered as an ‘Arab citizen’ any member of the Arab Nation, even if he does not reside in an Arab country and does not bear the nationality of any Arab State.
This clause reflects, however, an admixture of modern political ideas with those of Islam, and it has an echo elsewhere:
Any Arab habitually resident in Jordan for more than fifteen consecutive years may obtain Jordanian nationality if he renounces his original nationality by a written statement, provided his country’s law permits it ...[17].
The loyalty of their present and former citizens may reflect, however, less the international-law aspect of nationality than the religious concept of membership in Dar-ul Islam. Saudi Arabia seems to have founded its claim to an ‘Islamic’ citizenship upon its constitutionalisation of Sharia law. Still, in common with governments generally that country did not hesitate to adopt nationality in the post-Ottoman era to control entry, residence and economic activity. If there is unease in religious and philosophic quarters over the adoption of such a concept, it is scarcely reflected in enforceable rights available to individuals. Where ethnic and religious tradition do make themselves felt and where they defy modern human rights norms is in the overt gender discrimination practised in relation to the transmission of nationality.
This illustrates that Islam transcends, overarches religion and nationality: it operates upon and controls status, and it is for that reason that it merits particular attention here. The Muslim woman may not, in Muslim law, marry a non-Muslim; if nevertheless she does so her status in a Muslim country may be anomalous[18]. Such anomalies are not new: Morocco was a sovereign State independent of the Ottoman Empire and its civil and religious law overlapped. Article 15 of the Convention of Madrid of 3 July 1880[19] recognised the principle of perpetual allegiance insofar as it obliged the Moroccan subject who was naturalised abroad without consent of the Moroccan government and who subsequently returned to Morocco to submit to Moroccan laws after a period equal to that of his sojourn abroad or else to depart from the territory. 
Further, the relationship between the Muslim State and its non-Muslim nationals comes to be tested with regard to personal law. Muslim States and certain secular, mixed or non-Muslim States, among them Israel, Lebanon, India, Cyprus and Senegal, maintained religious-based (legal pluralist) systems of personal law (Hooker, 1975, Sow Didibé, 1991). There, attribution of a particular status would denote specific rights and obligations in parallel with those of nationality. Legal pluralism might thus give rise to a ‘sub-nationality’ with differentiated rights and obligations. It might also, under appropriate circumstances, engender conflict with modern Western notions of non-discrimination and gender equality: in mixed marriages, whose status shall control within the relationship? Can individuals freely change religion and can they choose the religious upbringing of their offspring? 
Meanwhile, the disintegration of the Arab Nation remains a source of resentment among certain conservative Muslim theologians who seek a revival of the Khilafa[20]. Contemporary views of allegiance reflect admixtures of religious concepts with secular aspects of the State in a collision of pretensions of universality. It is because Jehovah’s Witnesses were felt by some, especially in time of war, to provoke the State in this manner, denying the validity of the concept of sovereignty, that they were exposed to reprisal by civil authorities[21]. If today the Apostolic letter Quod aliquantum of Pius VI of 10 March 1791 attacking as ‘monstrous principles’ the freedom to ‘think, write and publish whatever one wants’ in the matter of religion (Theiner, 1857, p 37, Blet, 1990, p 75, cf. Olivier-Martin (1948, §139)[22] has scarcely any longer validity in Europe[23], neither do States tolerate incitement to execute a punitive fatwa there[24]. It is out of this conflict that there arises the current challenge of perpetual allegiance (and apostasy)[25]. The occasional incitement to violence in developed, pluralist countries by committed confessional groups and the exportation of sectarian struggles to an audience of expatriates who may possess the nationality of the target nation constitute an essential aspect of this problem. Allegiance then ceases to have its traditional relationship to nationality and citizenship; to the degree that there is civic participation it is with an aim of promoting the interests of a foreign body politic or a foreign-based social group. It is, then, a conflict in the context of modern freedoms of ancient and current notions of nationality and allegiance.
Within a single State, too, there may be conflicts of allegiance: 
1)	the indigenous person who enjoys within her own country particular rights attributable to indigenous peoples but who abroad, in the absence of treaty derogation[26], has only those rights afforded her as a member of the larger recognised State; 
2)	the person having rights of residence and economic activity within a specified sub-sovereign territory such as the Special Administrative Regions of Hong Kong and Macau, and the Channel Islands or the Isle of Man. 
These may give rise to vested rights potentially adverse to those of the sovereign power. As a further complication their conflicts and disabilities may be related to an absence of international recognition, notwithstanding the possession by a territory of an operative internal juridical order. This class of territory has included (at various times) Taiwan, the Turkish Republic of Northern Cyprus, Rhodesia, Transnistria, Republika Srpska, Republic of Somaliland (Hargeisa), Biafra, Katanga, Manchukuo and others.
3. Gender-Based Disabilities and Rights
Not only social group and recognition of sovereignty but also gender has gravely compromised the access of many to nationality rights. That the arbitrary attribution to a married woman of her husband’s status might, indeed would, cause hardship did not attract remedial attention in many quarters until the 1970s: the dismissive attitude of the 1915 US Supreme Court was widely shared. Indeed, the laws of some European States denied a married woman almost until the present day the right to transmit nationality to her offspring born in marriage[27]. Article 5(1) of the European Convention on Nationality of 1997[28] prohibits discrimination in nationality matters, including that on the basis of gender:
‘The rules of a State Party on nationality shall not contain distinctions or include any practice which amount to discrimination on the grounds of sex, religion, race, colour or national or ethnic origin’.
The juridical status of women and their equality in terms of rights and obligations, inclusive of those relating to family relationships, are addressed in other international instruments as well: article 5 of Protocol No 7 of the European Convention on Human Rights and Fundamental Freedoms[29], the International Covenant on Civil and Political Rights[30], article 17(4) of the Pact of San José[31] and the 1979 Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)[32]. The European Court of Justice, in Sabbatini v European Parliament[33], recognised equality of gender as a general principle of European law. Discrimination brought about by a provision of nationality law of a member State was addressed in a staff case, Airola v Commission[34], where a female employee of the Community contested the refusal to afford her a post allowance because of the involuntary attribution to her of Italian nationality at her marriage. It follows that in principle one should be able to benefit from, but not be disadvantaged vis-à-vis the State by, involuntary acquisition of a nationality after majority.
The concept of nationality is inherently exclusionist and discriminatory (post-war blocs such as Benelux, the Nordic countries, NAFTA, the EEA and the EU having used nationality as basis for reciprocal grant of rights), and it is thus difficult to frame a set of criteria for its attribution against which can be judged consistency with some universal norms of human rights. This is so even though in the present century such norms have evolved with respect to divestiture of nationality, most clearly in relation to race and gender. Thus, while one can posit that the offspring of two nationals of a single territory, upon birth in that territory, ought ipso facto to possess the nationality of the parents[35], the child born within the same country of an alien father, and the child born abroad of two parents both possessing the nationality of the same foreign country, may in some instances be denied that or any other nationality. There is currently a debate in Egypt over the attribution under the Egyptian nationality law to children born in Egypt to Egyptian mothers, and of the status of their alien fathers[36]. There are only ‘soft law’ norms (Weil, 1983) relating to such issues, norms voluntarily assumed by States relating to the rights of women and children, and in particular in implementation of the United Nations Convention on the Reduction of Statelessness[37]. With respect to the facilitation of naturalisation of stateless persons, they are addressed by to article 32 of the United Nations Convention Relating to the Status of Stateless Persons[38]. Marital status of the parents and facts of recognition of paternity (in some cases maternity) may control the attribution of nationality to a non-marital child wherever born[39].
The pre-eminence of the principle of unity of the family and the pre-emption of the wife’s by the husband’s nationality were presumed in many countries until at least the 1960s, and remain so today in many Muslim and other African and Asian countries. This is a politico-legal concept: it does not equate to a right of family reunification across borders. That right lapsed with the refutation of the assumption that the wife of a national should take ipso facto the nationality of the husband or at least that she should (and would) have access to naturalisation or registration on preferential terms. The latter may still be possible, but it is generally dependent upon prior admission with right of residence. By way of example of the prior rule, although the pre-World War I Argentine nationality code said nothing about such attribution of nationality to women, court decisions relying upon doctrine, international practice and the attribution by the Civil Code to a wife of her husband’s status[40] held that:
‘Mientras permanece integro el matrimonio, la mujer, a los efectos del fuero, tiene la nacionalidad de su marido’[41] (Villegas, 1938, § 73). 

The Argentine Ministry of Foreign Affairs, in a circular message to its diplomatic and consular posts of 9 February 1918, instructed that passports should be issued to a foreign woman married to an Argentine citizen ‘who has her domicile in the Republic’[42].
The most dramatic change in the doctrine and the law of nationality has been in the crystallisation of the right of a female to acquire a specific nationality at birth and later to pass that nationality onto her children. Gender subordination that was taken for granted before the last quarter of the Twentieth Century has become legally insupportable. As principles of gender equality first validated in the economic sphere have come to apply to relations of family and society, individual relationships between members of mixed family groups and States competing for their allegiance has become a matter of party autonomy. The right to establish independent legal domicile; access of women to equal educational and employment opportunity, pay and benefits; and independent immigration-law rights are related one to another. Indeed, they follow logically upon the emancipation of women, collectively from the rejection of the concept of legal ‘unity of the family’ under male dominance. Their importance has increased concomitantly with the establishment of barriers to entry and residence by non-nationals and, in the special case of the European Union, by non-citizens of that Union. The issues have mainly been addressed in the political process. Still, such judicial decisions as have been reported and which have considered the inherited precedent for inequality have done much to highlight the problem of static laws and assumptions in an environment of changing social reality. Some have sought to correct the continuing discrimination that arises from status and from presumptions inherent in pre-modern legal drafting. Even courts that have abstained from action have done so with implied acknowledgement of the obsolescence of existing law[43].
The obvious first question concerns the right of a woman to claim a given nationality in particular circumstances. Discrimination has diminished in the liberal State but it exists still, if more subtly arranged. The traditional argument asserted that a woman was presumed to have made a knowing choice in marrying a foreigner[44]. Whether a foreign nation in fact attributed its nationality to the foreign-born offspring of male citizens, and whether a woman in fact gained the nationality of her husband under the laws of his country were of no concern to the court[45]. Indeed, the assumptions of the law and administrative regulations were such that it has been in law and in fact easier for women than for men to gain entry permits to join their spouses or fiancé(e)s[46]: in the United Kingdom the abolition of the ‘primary purpose’ test[47] may have diminished discrimination against migrant spouses from developing countries but it has done nothing to reduce the hardship for many British women seeking entry of foreign spouses: they must still prove that they alone and without any contribution from the spouse can provide ‘adequate’ accommodation and support for the family[48]. A similar requirement was enacted into law in the United States in 1996[49]. Hostility to dual nationality born of now-obsolete views of sovereignty (Donner, 1994, p 212)[50] and the private international law complications of multiple nationalities within a family have been two factors serving to perpetuate discrimination. The matter has been further complicated by the dependence of nationality assignment upon marriage and illegitimacy, questions of status that themselves are undergoing rapid transformation.
That there may be a right to a nationality free of the discretionary power of administrative authorities has been for the first time asserted in modern conventions and declarations on nationality[51], human rights[52] and the rights of the child[53] when addressing the question of statelessness. Such a right is, however, not self-executing, and it may not afford any claim to a particular nationality. The European Convention on Human Rights, while assuring integrity of the family in its article 8(1) does so in terms of residence and has nothing to say of nationality. The realisation of any right to nationality in individual cases depends upon the effectiveness of internal public and constitutional law. 
In numerous countries the political and judicial processes have reduced the frequency of negative conflicts (statelessness) at the risk of increased incidence of positive conflicts (plural nationality). This marks a trend rather than a consensus. Rational and fair access to nationality depends to the same degree as other rights upon provision of means of enforcement, and the subordination of State prejudices to individual rights. Empowerment of women, which is to say their legal autonomy, to the extent that it has been achieved has come only gradually and inconsistently. Anomalies and conflicts remain widespread, no less in matters of nationality than elsewhere. The relationship between the social and legal status of women and the laws of nationality and domicile is clear enough. The inability of English women burdened with the unwanted legal domicile of an absconded husband to divorce became increasingly untenable when women were increasingly employed outside the home and when divorce came to be seen as a right. In the United Kingdom the Domicile and Matrimonial Proceedings Act 1973[54] was an inevitable result. Subsequently, Australia[55] and New Zealand[56] likewise modified their laws of domicile of married women, and Canada[57] altered its laws on jurisdiction for divorce actions. In the United States dependent domicile has been rejected on Constitutional grounds[58], dismissing the prior general presumption that a husband had the right to fix the domicile of himself and his wife, the wife’s domicile merging in that of her husband, so long as the power was exercised in a reasonable and equitable manner and with honest intent[59]. The French judiciary assured access to divorce to any person domiciled in France (Loussouarn & Bourel, 1996, §§ 518-526)[60]. Progressive disappearance of laws disallowing divorce has diminished the problem and the likelihood of characterisation of a change of nationality in facilitation of divorce as fraude à la loi is increasingly remote[61].
The cultural aspect, and legislators’ assumptions regarding the universality of their own basic premises, yield both positive and negative conflicts. Presumption of commonality or mutuality of criteria, coupled with unconcern over individual rights in the context of sovereign autonomy, led to anomaly and hardship. Thus, a law of 2 March 1907[62] might effectively provide that ‘any American woman who marries a foreigner’ should be deprived of American nationality, but it could scarcely assure what it went on to state, that she should ‘take the nationality of her husband’. Yet, to the US Supreme Court in 1915, marriage to a foreigner was ‘as voluntary and distinctive as expatriation and its consequence must be considered as elected’[63], the reality of the imposed foreign nationality being of no greater moment than that of Frau Levita-Mühlstein[64], deprived in 1946 of Swiss nationality by reason of her marriage to an expatriated German despite her continuous residence in Switzerland. Still, there was evolution in the principle and at least beginning in 1933 the State Department deemed residence abroad to be a necessary prerequisite for such expatriation[65].
It took a revolution in perspective to achieve the criteria of equality established in CEDAW’s article 9[66]:
1. States Parties shall grant women equal rights with men to acquire, change or retain their nationality. They shall ensure in particular that neither marriage to an alien nor change of nationality by the husband during marriage shall automatically change the nationality of the wife, render her stateless or force upon her the nationality of her husband.
2. States Parties shall grant women equal rights with men with respect to the nationality of their children.
Still, discrimination remains because nationality laws are commonly prospective only and usually do not redress past injustice. The Canadian Supreme Court, in Benner v Canada[67], noted this in deciding whether the non-retroactivity of the Canadian Charter of Rights and Freedoms posed an impediment to its application in the case, and whether the nature of nationality as a status or ongoing condition meant that Benner, born abroad of a Canadian mother and alien father, suffered continuing discrimination. In striking down offending provisions of the 1985 Citizenship Act[68] as:

‘impos[ing] more onerous requirements on those claiming Canadian citizenship based on maternal lineage than on those claiming Canadian citizenship based on paternal lineage’, 
and hence violative of the Charter, the Supreme Court highlighted the continuing nature of the discrimination. This reasoning is similar to that in the 1981 Lovelace[69] decision of the United Nations Human Rights Commission. Of course, individuals may plan their lives around their status, and attribution of a different nationality in adulthood may be infelicitous. Thus the Swiss National Assembly in two successive amendments to the federal nationality law[70] has made it progressively easier for the children and minor grandchildren of Swiss women, including women who were deprived of their nationality by reason of marriage to foreigners (Immer, 1964), to be integrated into Swiss nationality (Beguin, 1998), without, however, imposing that nationality unsolicited. The Japanese nationality law of 1984, incorporating into law the principle of gender equality, followed litigation regarding Japanese-born offspring of Japanese mothers married to American fathers[71]. Implementing newly-recognised constitutional and treaty obligations, the law provided for persons born of Japanese mothers between 1 January 1965 and the entry into force of the new law to register as Japanese nationals with the Ministry of Justice[72]. The courts had held that the judiciary was unable itself to reform the nationality law, but acknowledgement of the legislature’s failure to adapt to new norms was implicit in the decisions. 
The relationship between norms of gender equality and the nationality law of a particular jurisdiction can only mirror local economic and political facts. In particular, nationality laws that base themselves on religious doctrine, and particularly on Islamic (patrilineal and gender-discriminatory) and Jewish (matrilineal[73]) rules of attribution, may never achieve consistency with Western secular norms of human and civil rights. In the post-war Western reversal in the treatment of women in nationality matters, judicial innovation, while important in defining the issues and in adumbrating principles, has been secondary to legislation. The surveys of the treatment of married women under European nationality laws conducted under Bernard Dutoit (Dutoit, 1973, 1990). describe the progressive revisions made in black-letter law across Europe up to 1990. In the United States, the Congress equalised the status of foreign-born offspring of American fathers and mothers by an act of 24 May 1934[74]. In 1989 a U.S. District Court applied the rule retroactively, holding that a statute:
‘which grants citizenship to the foreign-born offspring of male American citizens but not female American citizens, violates [the] right to equal protection of the laws’[75]. 
Much earlier, article 2 of the Irish Constitution of 1922 had specifically discounted gender as a relevant criterion for nationality.
Internal constitutional regulation of nationality is an unremarkable expression of political autonomy. Of greater interest here is the external limitation on such internal acts, or at least on the recognition of such acts by other jurisdictions, including international organisations, mixed tribunals and supra-national entities. In particular, while the European Union is at the forefront of constitutionalisation of the rights of women, its abstention from any control over member States’ attribution of their nationality - and, derivatively, European Union citizenship - means that insofar as de jure or de facto inequality exists in the nationality law of the member States it is imported into the European Union constitutional order. Furthermore, inequality is reinforced by the fact that the invocation of Community establishment rights may tend in fact to depend on the career of the principal wage-earner, typically the husband[76]. To date, the European Court of Justice has gone only so far as to say that it might ignore an involuntary post-employment acquisition of nationality for purposes of staff benefits[77]. It has raised no obstacle to the imposition of that nationality nor to its recognition for other purposes. Indeed a member State would normally consider that its own nationality, however acquired, pre-empts that of another country, whether or not an EU member State[78]. This is not invariably the case, and the United Kingdom Government pragmatically ignores the status as British of Irish-British dual nationals when so doing will afford them greater immigration-law sponsorship rights[79]. The European Union interest would seem to be limited to assuring that recognition is given to the status of EU citizen for purposes of Community rights[80].
Circumstances in which the child of an EU citizen does not share the parent’s nationality are easily envisaged[81]. Even if transmission of nationality is in principle gender-neutral, the requirement in the nationality laws of certain countries of a qualifying place of birth[82] or residence[83] for such transmission illustrates the problem. Restrictions in some countries upon retention of plural nationalities is a further cause. To the degree that access to professions is hindered by alienage (within the European Union ordinarily only in the case where neither spouse is an EU citizen), there is innate disadvantage. Possession of the nationality of the State of residence, however acquired, may have other effects in areas outside European Union competence, not least with respect to direct taxation[84].
There exists a continuing and broad movement towards spousal autonomy in matters of nationality, and of tolerance of dual nationality, that has marked both developed countries and those non-Muslim developing countries which are major exporters of labour. To some degree this is a recognition of the fact that transnational couples may elect residence in the country of more favourable economic opportunity rather than as a matter of course in that of the husband even if it is in fact commonly the husband’s career that governs. It also recognises the basic right of a woman to retain her status independently of her husband, and that offspring may be educated and may eventually develop centres of interests as adults in the country of either. The change was both economic and political, and depended upon legislation for its legal effects. Yet, in two respects the courts have had important impact. First, nationality laws are normally by their terms prospective only, although (as in the Swiss case) they may include a right of facilitated naturalisation for persons disadvantaged by prior law. Second, not all countries have had the political will to adopt the new principles. It may sometimes suit governments to allow the judiciary to make difficult decisions and to order into law human rights principles that are otherwise framed in terms of generalities.
In the United States, after the proposed Equal Rights constitutional amendment failed of ratification it was the Supreme Court that strongly called into question the use of any generalisation of gender roles in the attribution of legal rights[85]. The Court had long held that immigration and nationality law was a matter within the sole purview of Congress(Motomura, 1990, Legomsky, 1984, Koh, 1994)[86]. It progressively enlarged the rights of women but left to lower courts the task of extrapolating these rights and applying them to the immigration and nationality sphere. The Ninth Circuit Court of Appeals held in Wauchope v U.S. Dept. of State[87] that gender discrimination in the matter of the right to transmit citizenship to foreign-born offspring was an impermissible denial of the equal protection component of the Fifth Amendment’s due process clause. The law had already been amended, but with prospective effect only[88]. It was necessary to attribute the right of transmission to the American-citizen parent and to find discrimination on account of gender if binding legal precedent was to be differentiated. Courts also had to distinguish clearly between the rights of a national (the right to transmit nationality) and legislative discretion in matters of immigration, rendered nearly absolute by the prior case law. In fact, the decisions reflected an abandonment of patronising and, in view of developments in gender law over the succeeding twenty years inappropriate, assumptions regarding gender roles:
Congress obviously has determined that preferential status is not warranted for illegitimate children and their natural fathers, perhaps because of a perceived absence in most cases of close family ties as well as a concern with the serious problems of proof that usually lurk in paternity determinations. In any event, it is not the judicial role in cases of this sort to probe and test the justifications for the legislative decision[89].
That society and law have moved on is extensively documented in recent decisions of the Supreme Court, notably United States v Virginia[90] rendering unlawful State support of single-sex colleges, and in the arguments put before the Supreme Court in Miller v Albright[91]. The latter case concerned the status of the foreign-born non-marital daughter of a U.S. national where paternity had not been established prior to the offspring’s majority. Had the mother, and not the father, been a U.S. national, transmission of nationality would have depended solely upon her having previously resided in the United States for a continuous period of one year[92]. The petitioner, supported by the American Civil Liberties Union, had invited the Court to reject the test of ‘facially legitimate’ with respect to legislative gender discrimination in matters of immigration, and instead to adopt the ‘heightened scrutiny’ applied to all ‘gender-based classifications today’. She asked the court specifically to reject all gender stereotyping. The justices could not, however, agree on any basis for decision, leaving many of the issues, and particularly that of the constitutionality of such discrimination, unresolved. The case was determined largely by the perception of two concurring justices that the courts lack the power to confer nationality and of two others that the claimant lacked standing to raise a discrimination claim that belonged to her father. It was the gender of the parent, not that of the child, that was relevant, these latter two held. Only two of the justices reached the substantive issue; they explicitly turned aside ‘[t]he argument that §1409(a)(4) is unconstitutional because it is a stereotypical ‘gender-based classification’’.
In England the Court of Appeal has rejected the relevance of sex discrimination legislation to nationality[93] and immigration[94] matters. The Canadian Supreme Court, in Benner[95], addressed a factual situation the reciprocal of that in Wauchope: the status of the offspring born in the United States of a Canadian mother and an American father. That court faced an obstacle to the application of a non-discrimination test arising from the lack of retroactive effect on the part of the Canadian Charter of Rights and Freedoms. As was the case with the American law struck down in Wauchope, the law itself had been amended but without retroactive effect. Prior law denied citizenship except by naturalisation to offspring born abroad before 1977 of Canadian mothers, notwithstanding that they would have been citizens if born of Canadian fathers. In its judgment, the Canadian court, like the court in Wauchope, looked at the right of transmission as one vested in the mother. Furthermore, it saw status as a continuing attribute and thus susceptible of infringing the Charter even though the latter, also, had prospective effect only.
The judgement of the Botswana Court of Appeal in the Unity Dow case[96], in finding unlawful gender discrimination looked similarly to the impediment posed by the Botswana nationality law to the exercise by a mother of her own citizenship rights. In that case, the law was of a type that presumed foreign attribution of nationality to the legitimate children of a foreign father whether or not such nationality would in fact apply, or whether the father indeed had any nationality at all. The complainant successfully argued (as Benner was to argue before the Supreme Court of Canada), that Batswana women married to alien men suffered discrimination with respect to Batswana men married to alien women. The court, in a 3-2 decision, accepted that the mere possibility of deportation or exclusion of the children would constitute constructive denial to the mother of her inherent right of residence in her country of nationality. In so doing it had to find that discrimination on the basis of gender was captured by the general anti-discrimination provisions of the country’s constitution and that the specific grounds there listed were included only by way of example. The Attorney General’s argument that restriction of nationality to offspring of Batswana men was a reasonable reflection of a patrilineal and male-oriented Botswana society was rejected.
In his dissenting opinion in Dow, Judge Puckrin alluded to the ‘living tree’ theory of constitutional development, expounded by Lord Sankey of the Privy Council in Edwards v Attorney-General for Canada[97] in reversing a Supreme Court of Canada decision that women were not ‘persons’ under Canadian constitutional provisions regarding eligibility for appointment to the Senate. Unlike the majority he was not, however, willing to go outside the bare words of the constitutional and legislative provisions to review the general post-war constitutional and human rights environment. Finding no ambiguity or doubt, he would not look beyond the statutory provisions to international obligations or declarations, or, for that matter, societal values. That, point of view is, of course, found elsewhere: in the English courts’ restraint in referring to Hansard for legislative history[98]; and in some courts’ disregard of international rights by characterising the issue as procedural.[99].
External norms can be applied, as in these cases, only with the consent of the State concerned. The importance of reported cases of both domestic and international fora is that reasoned judgements tend to establish new norms that States which purport to adhere to rules of non-discrimination and human rights must meet. In this sense, even though the European Union, for example, does not overtly seek to influence national decision making in nationality matters among its member States, moral suasion and judicial critique of acts relating to status have served as restraints to State autonomy. Furthermore, it has sought to impose an acquis communautaire, a range of discretion in nationality matters, upon prospective member States although not explicitly upon present ones[100]. Certain rights of EU citizenship have been made available to non-citizens indirectly, through their attribution to citizen-sponsors and citizen-employers[101].
4. Adversarial Claims: Ethnicity, Culture, Religion, Gender
As the claim of the State to a monopoly of the citizen’s loyalty has diminished other groups and entities have continued to assert theirs (Hirst, 1989, Laski, 1916). The State is not the only entity with claims to assert that may be in opposition to those of the individual. While a handful of nations retain rules of perpetual nationality, few reject the internationally-affirmed right to depart one’s country of nationality. More problematic are apostasy laws that would punish nationals for assertion of freedom of belief, and restraints in matters of adoption. Two types of policy are operative here: advancement of a faith recognised in law as the ‘better religion’, and protection of group interests, usually of an indigenous people. Any such practice holds a potential for gender discrimination and compromise of private rights.
Insofar as recognition and enforcement are sought today for such uncompromising notions in Western legal systems they are bound to come into conflict with public policy. In a predominantly Muslim country such as Egypt and Sudan, the norms of the ‘better religion’ may be applied in conflicts cases as a matter of judicial interpretation. Aldeeb Abu-Sahlieh explains this:
D’après l’islam, les religions se classent par degré de préférence comme suit: L’islam, le judaïsme, le christianisme, la religion zoroastrienne ... et en dernier lieu les polythéistes. Le mineur dont l’un des parents est chrétien et l’autre, juif, suit le judaïsme (Abu-Salieh, 1964, pp 131-32).
This is, from the point of view of generally recognised fundamental freedoms, a regression in relation to the case law of the Mixed Tribunals of a prior era:
La prohibition prononcée à une époque déjà lointaine aux musulmans d’abjurer leur foi sous peine de mort ne peut être retenue aujourd’hui en Egypte; surtout depuis la promulgation de la Constitution du pays qui a garanti à tous les habitants du territoire la liberté de conscience absolue, comme faisant obstacle au droit pour eux de se convertir librement d’une religion à une autre ...[102].
It goes without saying that it ignores also the conflict with Jewish law, under which religion is only acquired through the mother or by conversion[103]; but here one is concerned with the effects of Islamic public policy. This is illustrated by the Zoghby-Hallaq case[104]. The Hallaq spouses, Greek Catholics married according to the rites of their faith, separated, the daughter remaining with her mother. To avoid his child support obligations the father converted to Islam. The Sharia court awarded him custody of the child, declaring that the child must follow whichever of her parents professed the ‘better religion’, and that she risked learning from her mother elements of apostasy. The Greek Catholic court pronounced judgement in the opposite sense; the Egyptian Government was left to intervene. Although Law 462/1955 had suppressed Sharia courts, Egyptian civil courts scarcely changed the orientation of Egyptian law in the matter: Islamic norms would pre-empt any others in direct conflict with them, and the court would adopt the Sharia decision.
Such conflicts were not new. The Privy Council in 1897 had ruled in the case of two Punjabis, converted Christians married in Christian form who subsequently reverted to Islam and married again in Muslim form. The second marriage later was repudiated by talak, a repudiation which was claimed in court to have been defective in form.[105] The will of the husband, now deceased, would have excluded his former wife from any share in the succession. The Privy Council determined that it was personal status at the time of death which would regulate the succession. Having found no valid divorce, it declined to rule on the question of possible fraud upon the court in the matter of their conversion. 
Recognition of such a conversion, if deemed to be in fraude à la loi, would on the other hand be resisted in certain civil law environments. Austrian and Spanish case law in the era when divorce was denied to their Catholic subjects, would not except from the stricture persons who changed religion[106]. Canon law[107], like Islamic law, punishes apostasy and to the degree that the State sees itself as adopting religious law as its own the objections of ordre public and fraude à la loi would seem to merge. Most predominantly Muslim and many African countries, following the patrilineal sense of Islamic and customary law, have ignored the principle of gender equality that has elsewhere become an important factor in the assignment of nationality status[108]. It is excluded in Islam that a Muslim woman should, in the absence of his conversion to Islam, marry a non-Muslim man[109], or a Muslim man any but a Muslim woman or one whose religion possesses a scripture predating the Muslim era, i.e. a Christian, Jew or Zoroastrian[110]. As a result, one cannot expect to find case law of Muslim countries recognising such marriages and their effects. On the other hand Islamic courts, it appears, will not look behind otherwise admissible conversions of convenience intended at validating marriages, any more than they will do so with relation to divorces[111].
In general, one must not try to apply to legal systems of sectarian States the notions of jurisprudence and of public and administrative law that are taken for granted in secular countries. The assumptions, indeed prejudices, brought to particular cases and to statutory construction by judges of other systems may yield inappropriate conclusions. An example of this, one that received considerable doctrinal attention at the time, concerned the administrative treatment of married women under the Ottoman nationality law of 19 January 1869. That law addressed the issue only tangentially, and only in its article 7: 
‘Au cas où la veuve d’un étranger, jadis sujette ottomane, veut recouvrer la nationalité qu’elle a perdue, elle devra déclarer cette intention ... .’ 
From this, the Minister of Foreign Affairs, Server Pacha, extrapolated in 1872, that:
‘aux termes de la loi sur la nationalité, la femme ottomane, mariée à un étranger, suit la condition de son mari’[112].
Objection by European jurists could contribute little to an appreciation of the practical rights available to women within the Ottoman empire.
The tension between group rights and individual rights, where the State has intervened on behalf of group rights of indigenous peoples, is illustrated by the cases interpreting the U.S. Indian Child Welfare Act of 1978[113], preserving tribal prerogative in matters of adoption of certain Native American infants. If one accepts the characterisation of membership in protected, quasi- or sub-sovereign tribes possessing special rights of residence within tribal lands and particular economic rights (chiefly, today, in matters of fisheries, mineral resources and gaming revenues), the statute constitutes both a restraint of personal autonomy and a forced retention within the ‘sub-nationality’. The policy resulted from democratic debate; it does, however, remind one of other situations where anthropologists, ethnologists and indigenous leaders might wish to preserve linguistic, cultural and ethnic purity, but where the result is to limit access to education and, perhaps, better quality of life. These are not, it would seem, questions suitably left to lawyers, even within the speciality of human rights law.
5. Conclusion - Seeking a Gender-Relevant Solution: Is It Possible?
If it is for each State - and for that State alone - to determine who are and who shall be its nationals[114] other States are not necessarily bound to recognise that determination for all purposes[115]. Indeed, and notwithstanding the foregoing, States occasionally attribute to an individual a foreign nationality which that person does not enjoy[116]. The Dow, Benner and Wauchope cases have shown that, nevertheless, States may feel themselves bound by gender-related constitutional and human rights constraints. Israel, which in principle follows religion as one criterion for the attribution of nationality as of right, has admitted a secular definition for purposes of the Law of Return[117]: the importance of this in relation to the grant of that civil privilege is underlined by contrast to the gender-discriminatory religious law of divorce (and tender of a get). In that case it is not the State but the observant Jewish divorced woman who in the context of her community enforces the ‘law’[118]. The paradox of human rights law is that it defends the right of the individual to assert and to practise her religion, and thereby to induce and reinforce any discrimination practised against her. Those seeking a ‘gendered solution’ can and should impede the State from enforcing an unwanted religious norm upon her, but they cannot fairly impede or discourage her from adopting that norm for herself and, in effect, embarking upon her own course of discrimination. 
Modern treaties, and now all European countries[119], accept the principle of gender non-discrimination in nationality matters at least prospectively. It is only that faith-based limitations on conduct and status, enforced by the individual and his or her immediate community, are largely outside the scope of law, municipal or international. Political correctness and diplomatic expedience, coupled with a presumption of State autonomy in such matters, may prevent outsiders from intervening in cases of State-sponsored discrimination in nationality matters[120] Indeed (assuming the individual dissents from such rules) international refugee law is still trying to come to terms with how it must or should deal with instances where such non-governmental practice impinges upon fundamental freedoms and constitutional law the matter of applying to refugees an unwanted personal law of the country from which they have fled[121]. It is particularly those countries that claim for the State a religious identity and which impose immutable religious rules dating from ancient times that would deny the pertinence of any gendered, or gender-relevant, solution.
For the rest, the solution to past and present discrimination lies in the judiciary and the legislature. Nationality remains a convenient criterion for exclusion, and if gendered and ethocentric conceptions of nationality are outdated and inappropriate for the liberal State, the incongruity remains that equal nationality both implies and is dependent upon equal citizenship. ‘Dominance’, ‘subordination’ and ‘property’ are commonly used to describe the pre-modern status of women. The chaotic, ungovernable State or territory is unlikely to provide women or children their entitlements, and neither is the State that denies relevance to modern norms. Furthermore, individual rights are in competition with group rights, which may be seen by the group as supporting oppression and outrage. Corruption is a further impediment. The evolution of nationality from mainly political obligation to largely economic right in step with its use as criterion for general exclusion has done little to further women’s interests: beyond providing some few having a connection to an economically developed country with a particular property right in the nature of dowry.
On the European plane, two serious anomalies persist. On the one hand, the European Union claims to enforce a regime of gender non-discrimination, and to define and protect the rights of EU citizenship. On the other, it abstains from authority and comment over the nationality laws of its member States, however much they may reflect and project present or past discrimination[122]. The Declaration on Nationality of a Member State annexed to the TEU, provides that:
the question whether an individual possesses the nationality of a Member State shall be settled solely by reference to the national law of the Member State concerned. Member States may declare, for information, who are to be considered their nationals for Community purposes by way of a declaration lodged with the Presidency and may amend any such declaration where necessary.
Meanwhile, the European Convention on Human Rights, while arguing for respect for family and setting some minimal standards for family reunification and settlement, has nothing to say about nationality, principal criterion for right of abode. Lack of objectivity and, in some cases transparency, in nationality matters invites arbitrary exclusion and inevitably works against the interests and claims of minorities and women.
Upon present trends we can say that whereas multilateral agreements and objective normative formulations prescribe non-discriminatory practice, the absence of any transnational enforcement mechanism or any domestic remedy (whether out of democratic deficit or from some pre-emptive religious or cultural norm) allows discrimination and hardship to persist. The woman who asserts her individual rights as against claims of community, tribe or people may[123] or may not[124] prevail. In the absence of commitment to liberal norms by the institutions of the State, an evolution of tradition or a departure from religious norms, no ‘gender-relevant solution’ may exist for the victim of national exclusion: flight or emigration only acquiesces in and finalises the rejection.
One cannot help viewing the actual state of affairs in the light of the possible, and suggesting that in a Rawlsian world of liberal and decent States, where ‘inequality and subjection are overcome, and women are granted equal political participation with men and assured education’ (Rawls, 1999, p 9); gender neutrality of status would contribute to a solution for those social and political pressures that underlie the closure of frontiers and perhaps reverse the intensified role of nationality in exclusion. Rawls, however, postulates reasonableness and pluralism, qualities that are yet today outside the scope, at least of municipal law, in these matters. Rawls allows that decent States might permit cultural and religious-based role assignment, at least if ‘it is fully voluntary and does not result from or lead to injustice’ (1999, pp 100, 161). The liberal State can do more: it can, contrary to present practice in some countries, provide practical gender equality and administrative transparency in matters of family unification.[125] It can, comporting indeed with the current legislative trend, allow plural nationality, assuring that rights to nationality and to its appurtenant political and economic options will not be extinguished by reason of gender or passage of time. It can assure access to such rights for at least one generation of offspring without regard to marital status of parents or gender of the citizen parent. In a world of strict frontier controls where nationality rights have come to constitute a form of property, this is the least we can expect. A total gendered solution would imply more: to include a broad dismantling of migration controls in their present form; it would diminish discrimination by diminishing the relevance of nationality.
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