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Upendra Baxi Amartya Sen and Human
Rights

1. THE NEED FOR A ‘THEORY’

Amartya Sen’s much awaited comprehensive statemeneuong a theory of
human rights is now at hand in his ‘Elements of a ThedrHuman RightS. Of
course, Sen had lots to say earlier concerning righdssamd it with inestimable
perspicuity. His most recent statement reiterates many of hiieeastances.
However, the ‘Theory’ affirms more resolutely thaefdre ‘the need for a theory
(p-317) of human rights. Descried variously as ‘genehabty that offers to view the
‘constitutive characteristics of human rights’ (p.319)daas well ‘the general
discipline of human rights,” a discipline which holds creativelygether ever
proliferating ‘internal’ disagreements at the servicéhefethical idea of human rights
(p.323), the ‘Theory’ offers an instance of ‘writing plsiphy.’ Its metaphysical
intent is to produce/ install ‘scientific/scholarly ting’ of human rights, or ‘truths
shored up by argumertsAt the same time, Sen offers a genesatial theory of
human rights,” which takes account of the forms ofradtve understanding of social
reality produced by the ‘commonsense knowledge of everyfidyds Schutz says,
‘sufficient for coming to terms with fellow-men, culal objects and social
institutiond.” The ‘Theory’ oscillates between the ‘metaphysicafid the ‘social’
theory genre. My response here, perhaps not entirddirly, regards the ‘Theory’

more as exemplifying the latter.

! Philosophy & Public Affairg2004) 32:315-356. This article is hereafter cited as
‘Theory.” Dr. Sundhya Pahuja (Melbourne) and Dr. Samuel rhdle (Warwick) read
undeterred the raw early draft of this essay; their consrieente been considerably helpful
overall.

% See, especially, Amartya Sen, ‘Rights and AgenBpjlosophy & Public Affairs
11:1-39(1981); ‘Rights and Capabilities’ Resources, Values, and Developmédelhi,
Oxford University Press, 306-324. The former contribution ieedfter cited as ‘Sen,
Agency.’

% | deploy here the phrase —regime of Gianni VattiNibjlism & Emancipation:
Ethics, Politics & Law(New York, Columbia University Press, 2004) 24.

4 Alfred Schultz, 'Concept and Theory Formation in thei&8ldSciences,The
Journal in Philosophy1954) 257-273 at 271.
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At the outset, then, a general social theory of hunghts [TOR] needs to
differentiate itself from social theoriebout human rights [TAR] TOR eminently
address the tasks of explication of the ethical nattitbeoidea of human rights and
its possible justifications, thus negotiating the coetbserrains of ‘universality’ and
cultural specificity in ways that still promote a digtiive ethic of human rights. TAR,
more or less, proceeds from a perception that the tdgkistification remain rather
well done; it engages with, among other matters, uratestg and explaining the
historical origins and contemporary provenance of hungdms norms and standards,
the nature number limits, andtypesof human rights in their interrelationshipsnd
comparative histories of enunciation, interpretatiod anplementation of rights by
the ensembles of state and non-state actors.

TOR addresses many a foundational question concerning ¢haing of
being and remaining distinctively ‘human’ and ‘having rights.” | here identify
illustratively the following. First, th@ntological question: Is the idea of being and
remaining ‘human’ flawed or incomplete without referemcea set of human rights
and fundamental freedom&econd and related, thepecies-being question: how,
and for what good reasons, may the construction of ‘huesmape the indictment of
anthropomorphism? How may this doing conceptualise humatsrag extending to
the survival, dignity and suffering of sentient forms ofinhuman entities (such as
animals and plants) and insentient entities in natureh(ag forests, rivers,
mountains?) In short how the conventional languadgdsiman rights may develop
the notions of distinctly ‘human’ without any scrupulaagard for the rights of other
sentient non-‘human’ beings or entities? Third, étf@cal question concerningistice

of humanrights. how, and what grounds, may one say that any particutanatve

® | apologize for this dreadful abbreviation, which atghene time serves the ends of
‘sustainable development.’

® By ‘nature’ | mean here primarily distinctions made bemvéenforceable’ and not
directly ‘justiciable’ rights. By ‘number,’ | refer tthe distinction between ‘enumerated’ and
‘unenumerated’ rights, the latter often articulated byfzes of judicial activism. By ‘limits’
| indicate here the scope of rights thus enshrined, giveinnin constitutional guarantee of
human rights may confer ‘absolute’ protection. The ‘negotiatwatess is indeed complex;
it refers to at least three distinct though relateceetsp (1) judicially upheld definitions of
grounds of restriction or regulation of the scope ghts, (2) legislatively and executively
unmolested judicial interpretation of the meaning, contemd, scope of rights and (3) the
ways in which the defined bearers of human rights chosbase not to exercise their rights,
this in turn presupposing that they have the information comgethe rights they have and
the capability to deploy them in various acts of living.
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distribution of human freedoms via human rights msgfitbe liable to be regarded as
unjust? How may any TOR ‘justify’ the hierarchies of righisat elevate some
preferred freedom over others less so? Fourthplhgationsquestion: What kinds of
obligations ought human rights to create? How may we ratatel, explain, and
justify distinctions between ‘perfect’ and ‘imperfeobligations? To what spheres of
social relations may such obligations extend? Whatc ethuight to inform our
constructions of the range of the bearers of humaltsrigbligations? Fifth, the
compatibility/commensurabilityguestion: How may human rights languages and
logics relate to kindred ethical languages of human datiessponsibilities, of virtue
ethics, of justice, or of capabilities and flourishings?tigixemains crucial the
contrasting logics/ paralogics of human riglgasoncontrasted with those of human
rights sentiment/ passiorPosing this range of questions helps us towards some best
possible reading of the ‘Theory.’

The TAR ‘territories of thought’ (to invoke a Deleuze- @Gut type
description) elevate the distinctly juridical over #idical and pursue other diverse,
but related, aimsAnalytically, TAR clarifies different usages of the notion ofht’
and trace relationships between allied nofloB®ctrinally, TAR concerns itself with
the evolution of the forms of standards, principles, maxiamd precepts, enunciated
in positive law (human rights declarations, treatiesd constitutional texts) and
instituted by the traditions of natural law/ rights disceur§ AR seek thus to provide
frameworks of knowledge about the comparative standirgioian rights in terms
of their codification by international, supranationaggional and national law
regimes. Historicallyy, TAR narrate the diverse origins of institutionalised
development of human rights ideals and ideas as gjdore the hermeneutic powers
of concerned interpretive communities which may procéedreto give human rights
a kiss of life or to put them to sledgormatively it seeks to provide ways of relating,

" See, for a recent analysis, Robert Hockett, ‘ThepD@mmmar of Distribution: A
Meta-Theory of JusticeCarodzo Law Revie@6: 1179-1322 (2005.)

8 As W.N. Hohfeld achieved most notably by distinguishirghenotions: ‘rights,’
duties,” ‘privileges’ ‘no rights’, ‘powers’, ‘liabilities’immunities’ and ‘disabilities Hohfeld
then proceeded to establish types of relationships, of cameptarily and of opposition,
between these eight notions. See, W.N. Hohfelthdamental Legal Conceptians Julius
Stone,Legal Systems and Lawyer's Reasoni(363, Sydney, Maitland, 1964.) Although
Hohfeld’s principal aim was to clarify the notion of legajhts, the schema of distinctions
remains relevant to ethical analysis. For exampenhtion of capabilities addresses not just
rights-duty relationship but also privilege-no right, powemility, and immunity —disability
type considerations.
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as well distinguishing, TAR distinguishes ethical ideas fritwn specifically legal
ideas concerning human rights. | do not further elabdregge distinctions between
two types of theory save to say tlmaking sense of human rightseir (within and
across nations) aspirational and actual life cyclésilsrscrupulous regard for both.

However, Sen proposes that we attend to the task ofytHermulation an
endeavour at construction of an ethic of understandingf.itSuch an ethic
accentuates ‘fulfilment and nonfulfilment of rights-ther than the exclusion of
nonright considerations—in the evaluation of statesafféirs.” Overall, then it
focuses on ‘the inadequacy of moral systems that do na gyhts-based
considerations any role in outcome judgm¥titsFor Sen, this explicitly means and
signifies the problem of introduction of consideratiomgarding ‘fulfilment or
nonrealisation of rights’ in forms of actions, conguwmnd policy performances within
a welter of ‘nonright values (if any})’

The ethic of understanding further remains dialogicdlerathan monological
production about the truths of human rights. Thus, utaeds g human rights
remains impossible when based on the ‘claim of magmfiauniqueness, and of
superiority (p.351) and the ‘status’ of the ‘ethical’ claiofshuman rights ‘must be
dependent ultimately on their survivability in unobstructedipubscussion’ (p.349.)

Both epistemic humility and epistemic egalitarianismae canonical virtues
for the tasks of construction of a theafyhuman rights. Humility suggests that no
one apodictic approach may ever fully respond to theiteftomplexity of rights-
talk; egalitarianism counsels that we take plurality andtiplicity of voices and
concerns seriously in any THR construction, always stesi with the cultivation of
the practice of the virtue of analytical, conceptual anmraunicative, clarity.

An ethic of understanding suggests the need to develop a gé&hewly’
necessary, as well as desirable, for several impaasbns. The ‘colossal appeal of
the idea of human rights to confront intense oppressiogreat misery’ makes it all
the more necessary to ‘remove conceptual doubts’ (p.3Xenang social origins
of human rights and the range of responsibilities reyate. Not every human right

? Ibid.

19 Sen,Agency,at 38. However, the issue is more complex, as suggestedtiuyr Ar
Isak Applbuam, ‘Are Violations of Rights Ever Righ&thics108:340- 366(1998.)

1 Sen,Agencyat 15.
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enshrined in declarations, treaty, or legislation earwith it corresponding specific
obligations. Human rights, as known today, constitutehale series of ‘imperfect
obligations’ (pp. 338-342.) Nor, may we add, are the communitiesearers of
human rights obligations easy to identify, once we defpam the idea that human
rights obligations are primarily owed by the statdhe paradigmatic justifications
offered for civil and political rights as a corpus of jusstraints on sovereign power
do not always automatically extend to social, econoamd, cultural rights. However,
TOR must remain inclusive of both kinds of human riglscerns. Sen specifically
sets up as the ‘aim’ the construction of ‘justificatiohthe general idea of human
rights and also of the includability of economic andiaodghts within the broad
class of human rights’ (p.317.)

A ‘theory of human rights’ Sen insists, ought to address six questidese
concern: [1] the ‘kind of a statement [that] a declarabf human rights makes’; [2]
the claims concerning the ‘importance’ of human rigHt3} the ‘duties and
obligations’ thus arising; [4] ‘ the forms and actionstdugh which ‘human rights
may be promoted’; [5] how far may we justifiably include daomic and social
rights’ within *human rights’ and [6] how best may owstjfy ‘within ‘a world with
much cultural variation and widely diverse practices tlaims for ‘universality’ of
human rights (pp.318-319.) A theariyhuman rights, in this view of it, is an exercise
in practical reason, which also takes full account & t¥sue of the ‘idea of
survivability’ of human rights ‘in unobstructed discussionthmn and across national
boundaries (pp. 318, 348-3%3)We notice later (in Section V) the ten featurethef
theory of human rights developed in the ‘Theory’ and some diffiesl associated
with these. At the outset, however, | deal with ¢hgeneral areas: the problem of
‘includability,” of social and economic rights, the prableof understanding the
‘nature’ of a variety of human rights declarationsd ahe virtue and limits of

analytical clarity.

2 Indeed, as human rights treaties like the Convention on tineinktion of
Discrimination against Women (CEDAW) or the Convention on @gld Rights (CRC)
eminently illustrate not just the state but also the ingtitgtiof civil society and cultural
groups also owe wide-ranging duties.

131 leave aside in this comment the issue whether Sen’s.emgieremains co-
Habermasian or post-Habermasian.
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11. MARGINAL NOTES CONCERNING THE PROMISE AND THE
PERIL OF CLARITY

For Sen’s ‘Theory’ the leitmotiv is conceptual clgril his alone may service
human rights and sustain sustainable human futures. fétiieat way, ineluctable
deliberative complexity must after all be presentech& dublics/ counterpublics in
some lucid ways if the ethical idea of human rightsl, i@ norms of and for conduct
that flow from these, is to survive ‘unobstructed publiscdssion’ everywhere, at
every site. Clarity is both a resource for erudiféer@ve practices and the very basis
for the practice of epistemic egalitarianism. The etbfdsuman rights is dialogical or
not at all

All this fully said, | believe that any TOR genre oughtrecognize that the
ethical platforms from which we may pursue dialogicallarity’ remain
extraordinarily diverse. With Alain Badiou ‘ethics’ emesgas a ‘ servant of
necessity"” which also inflects ‘the foundations of the ethic ofnfan right$. A
sovereign human rights ethics thus constructs ‘anaggodf insularity’ under which
‘islands of law and liberty’ valorise ‘throughout the neband with complacency of
intervention...the gunboats of LaW In contrast, with Sen we enter a wholly
different realm of an ethics of ‘clarity’ in terms afdevelopment ethic struggling to
limit the scope of ‘non-rights’ considerations in tmaking of a new global public
policy/ public goods regimes; these stylised contexts lafitg’ elegantly traverse,
with the edge of poignant cogency the arenas of highdbtheorizing and acts of
global public advocacy for human rightsfor which Badiou seems to have little use.

We come across different genres of clarity with gifeed teacher Emmanuel

Levinas who wrote:

14 Alain Badiou,Ethics: An Essay on Understanding E2iD02, London, Verso) at
30-39

Id., at 8-17.

18 1d. at 33 (emphasis added.)

" Amartya Sen shows how different kinds of conceptual clariéyimportant. High
level formalizing theory marks his early work on righteesSen, ‘Rights and Agency,’
Philosophy & Public Affaird1: 1-39 and the discussion concerning ‘game form’ approach to
human rights in Sen, ‘Minimal LibertyEconomia 59 (1992.) His later work seeks clarity in
terms of ‘goal rights’ that national, post-national, sugational, and global policymakers and
human rights and social activist may co-equally purstee SenPevelopment as Freedom
(Oxford, 1999.)
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... the coming of the Son of David demands ,perhaps, thalirtilon is made
beforehand, the Western union—not straight accordiribedaw inspired by
the love of the other man but already on a prepardtasysaccording to the
law where evil will give itself the appearance of goddworld organized
entirely around the Law, which politically have a holeéoit. The necessity of

a planetary West for the coming of the Mes¥iah

Or try reading Sen alongside with Derrida, who suggdat#ycas form of
constant anxious invigilation when he writes:
We must {| faut) more than ever stand on the side of human righissneed
(il faut) human rightsWe are in need of them and they are in need, foe ke
always a lack, a shortfall, a falling short, an ingiincy; human rights are
never sufficient. Which alone suffices to remind ug thay are not natural.
They have a history—one that is recent, complex,warithished. . . To take
this historicity and this perfectibility into account in affirmative way we
must never prohibit the most radical questioning possibédl tiie concepts at
work here: the humanity of man (the "proper" of mamwfothe human), which
raises the whole question of nonhuman living beings, dsasdhe question
of the history of recent juridical concepts or perfoiwed such as a "crime
against humanity,” and then the very concept of rightsfdaw (droit), and
even the concept of histdry
Levinas presents the enunciative ethic of human rigkgpansibility, as an
affair of justification of human rights grounded in theercise of ‘difficult
freedon?®.’ There also remains fully at hand the feminist anstgeminist discourse
concerning ‘justice as café! Reading Sen alongside Badiou, Levinas, and Derrida
alerts us to the fact that what we choose to ba’cémut, or how wish pursue the

' Emmanuel Levinas,Beyond the Verse: Talmudic Readings and Lectures
(Bloomington, Indiana University Press, 1994; Gary D. Mol 66-67.

19 See "Autoimmunity: Real and Symbolic Suicides: A Dialogité Jacques
Derrida," trans. Pascale-Anne Brault and Michael NaaBhilosophy in a Time of Terror:
Dialogues with Jirgen Habermas and Jacques Derrathh Giovanna Borradori (Chicago:
University of Chicago Press, 2003), 132-33.
2 gee, for example, Sharon Todl@vinas, Psychoanalysis, and Ethical Possibilities in
Education: Learning from the OthéAlbany, State University of New York Press, 2003.)

2l gee Virginia Held, edJustice and Care: Essential Readings in Feminist Ethics
(Colorado, Westview Press, 1995.)
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virtue of clarity, it remain sedimented by thought-tradisio Surely, the pursuit of
clarity (whether normative, or communicative) amecessarycondition for any
production of communicative ‘truths’ concerning humarhtsgemerges differently
within the Euroamerican thought-traditions.

In fact, the A- to- Z (Arendt to Zizek) human rightsaburse suggests how
the effective histories of the practices of clarityually accomplish the demotion of
the subjects of human rights into the objects of humightlessness. Some
extraordinary ways of being ‘clear’ after all mark thafeetibility of cruelty of
violent social exclusion of the enemy, the undocumealied, the asylum seeker, the
‘black’, the barbarian, among the many dangerous othershenmeans to deal with
them. Further, the TAR furnish an encyclopaedia of kadgés concerning why this
necessarycondition may never be regarded asudficient condition for any such
production. TAR suggests plentifully amtimate associatiorbetween the politics of
cruelty and the logics of clarity

111. THE PROBLEM OF INCLUDABLITY

It is not at first sight entirely clear why Semniiting as late as 2004, may still
want to assign such a special place to the problematiidability’ of certain classes
of rights for a TOR, in particular those he namg&acial and economic rights,’ with
a rather puzzling exclusion the ‘cultial The includability ‘thesis’ puzzles because
the ‘Theory’ illustrates many ways in which the oncgwsh distinction contrasting
‘negative’ versus ‘positive’ liberties has lost its ical, and as some will say,
ideological edg®. International lawpersons have already fruitfulyidressed the

‘includability’ problem by deconstructing the contrast betweaalation’ and

2 The shorthand itself fractures the category of inclusivily thus raises a peculiar
guestion: why is the case that so astute a thinker as &emsdhlittle to say concerning
‘identity’ rights, especially some entire clusters of cams posed by the assertion of human
rights of civilizational and cultural rights of indigenous plesp the millennially or
contemporaneously constituted ‘minority’ groups? The ‘Theafycourse appeals to the
rights to conscience and religion as these bear upon univeralityiversalisability of the
idea of human rights and their ‘survivability’ in public dissas.

% Historians of ideas may explain this partly in termighe end of the Cold War
which liberates situated thinking from any emancipator worltbhisclaims made earlier on
behalf of ‘negative freedom.’
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‘enforcement’ of the civil and political rights and ‘gr@ssive implementation’ of the
social, economic, and cultural rigfits

The ‘Theory', perhaps, makes an important move by thetérxe that the *
“imperfect obligations’ firmly correlate in the same ywas fully specified “perfect
obligations” do, with the recognition of rights’ (p.341.)eltivision of some rights as
civil and political, and others as social, economic, @rtural, on this view, does not
affect their status as human rights, though the natummesponding obligations
varies. The TAR languages have, however, already dese@lthe ‘logic’ of imperfect
obligations in terms of the specific obligations to frest’, ‘protect’, and ‘fulfil’ these
rights>. In neither discourse the imperfectness of obligationseo any
insurmountable difficulty in recognizing social and econorigibts as human rights;
in both stand raised some important and interesting isstgiag from non-scalar
approach to imperfect obligations which ‘can give ageifitsrdnt kinds of latitude’ —
of ‘time, place, number of act-tokens, object, and manmathout detracting from
their character as obligaticfisBoth TOR and TAR still ought to remain aware ‘that

any real person has ever had a completely perfect dbfgat

Why then does Sen focus so heavily on the includability pnobléHowever,
the ‘Theory’ situated almost entirely within the disceusf development ethits
obviously needs to address many governmental and policysdbairstill continue to
insist, in silly, or at times even wicked, ways thights which do not prescribe ‘a
legal sanction for non-performarfGeare not rights properly so-call®d Perhaps, he

# See, for example, the excerpts and comments in He@teiher and Philip Alston
(ed.) International Human Rights in Context: Law, Politics, and Morafi®xford, Oxford
University Press, 2000"%ed) at 275-320.

% The United Nations Committee on Economic, Social, and Gulteights
postulated these duties: se U.N. Doc. E/C.12/1999, Para 15dutheo ‘fulfil’ extends to
‘both an obligation tdacilitate and an obligation tprovide(italics in original.)

% George Rainbolt, ‘Perfect and Imperfect ObligatioR$ilosophical Studie€2000)
98: 233-256 at 248t. seq.

27 |bid, at 241.

#geg, for an overview, Des GaspEhge Ethics of Development: From Economism to
Human DevelopmernEdinburgh, Edinburgh University Press, 2004.)

2 J. L.Austin,The Province of Jurisprudence Determir{@854, New York,
Noonday Press), 27.
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has in mind a microscopic minority of Benthamites whewgup pondering Jeremy
Bentham’s trenchant indictment of the idea of hummhts as ‘no more than
“bawling upon paper” (p. 318). Perhaps the concerns of ‘Theory’ remain also
addressed to those practitioners of human rights wearmed warines¥ for whom
the enunciation of social and economic rights, erright to development, remains
mired in theRealpolitikof the Cold War practices of human rights enunciagioa for
many a critic of postcolonial constitutionalisms whdemogate the relegation of
social and economic rights to the status of direcpiviaciples of state policy.
[Incidentally, 1 cannot resist mentioning how all $kereferences thus already rather
promiscuously fuse the TOR with the TAR genre!]

Going beyond these possible reasons, Sen’s insistentkeoimcludability
problem emerges as an integral component of ethic of stasheling of human rights.
Sen, rightly, insists that we owe a whole lot, toeoshwhom we may not have
actually harmed or hurt by our individual conduct. ‘Theitery of human rights’
begins with an acknowledgement that ‘if one is in glaagosition to do something

effective in preventing the violation’ of the humanhtg of the Other ‘then one does

% The United States government mentioned in relation to the mygwbgressive
codification of the Right to Development that the “mosidamental flaw” in the approach
concerning the development compact ‘is the idea that economial @od cultural rights are
entittements that require correlated legal dutied abligations.” At best, economic, social
and cultural rights are “goals” that can only be achiepsagressively, not ‘guarantees’.
‘Therefore, ‘while access to food, health services arality education are at the top of any
list of development goals, to speak of them as rights tilma citizens of developing countries
into objects of development, rather than subjects in coaotriieir own destiny.’ This further
meant that that States had the primary responsilfditycreating conditions conducive to
development and ‘the workings of the free market, suppostedielar property rights and the
rule of law, have proved worldwide to be the best and fastey to achieve these
development goals.” See, the dispatch by Chakravarthi &¥agh Third World Network,
Geneva, 30 March 2001.

3 See, for example, the materials in Henry J. Steimet Bhilip Alston (ed.)
International Human Rights in Context: Law, Politics, MoréBxford, Oxford University
Press, 2000;" edition) at pp275-320.

32 see, for this distinction, Upendra Bakhe Future of Human Righfsst edn,
Delhi, Oxford University Press, 2002) at 51- 56 and the 2ncdedi006) at 81-89 (hereafter
referred to asuture 1 and 11)

¥ Initiated by the Republic of Ireland Constitution but fullpggomed by the Indian
Constitution and later affecting writing of many constdgaos in South Asia and Anglophonic
Africa. | here abstain from massive citations, includiather unfortunately my own writings!
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have an obligation to consider doing just that’ (pp340-341.) dtleast means that

all theoristsof, andabout human rights, as pedagogues of, and for, human freedoms
ought present the tasks of ‘theory’ in terms which dematesthe incoherence of the
hierarchies of human rights, and carry further witmdigthe duties of clarification

of ‘conceptual doubts’ concerning ‘includability’ of rights eththan the civil and
political rights.

Such hierarchies prevent us from re-imagining the tasksrafeptualisation
of human rights as interweaving ‘freedom from povertynder, and starvation’ as
‘freedom restricting conditions’ and creating obligatiohrespect, promotion, and
protection obligations on all governmefitsThe capabilities approach, as is well
known, elaborates ‘what actual opportunities a personnwasyver the means over
which she has command’, an approach that typicallpvalus to take into account
the parametric variability in the relation between theans on the one had, and the
actual opportunities on the other’ (p.332.) This dense prosgmsrhappily unpacked
in the important footnote 29 of the ‘Elements,” which inyithe reader in to the
various tasks of repeated re-reading.

However, this precious order of freedom do and to be postulatesno
Levinasian idea of ethics as the non-negotiable commitamahtresponsibility to the
Other®. Rather, it issues a more moderate, amicable, andnptag summons to the
duties of ‘reasonable help to others suffering from paetictype of transgressions’
(p.342.) Sen counsels that duties of ‘reasonable help’ ougihto ‘translate ‘into
preposterously demanding commands’ (p.340.) The ethic of ffhemyes us all to
take seriously into consideration what ‘we should reabty do, taking note of the
parameters of the cases involved,” with a versatilgggaaf solicitude for ‘the
parametric variability of the reach and force of readie consideration’ (p. 340)

¥ Polly Vizard, ‘The Contributions of Professor AmartyenSn the Field of Human
Rights,” CAS Paper 91, London School of Economics, January Z0@5admirable analysis
while tracing Sen’s debts to Isaiah Berlin remains ungendmmtise Rawlsian contribution,
via the famed difference principle, towards a resolutfah® problem of includability.

% See, Sharon Toddearning From the Other: Levinas, Psychoanalysis, and Ethical
Possibilities in EducatioifAlbany, SUNY Press, 2003); Simon Critchley, * Five Proldam
Levinas’'s View of Politics and The Sketch of A Solutiorirteem,’ Political Theory32: 172-
185, 2004.
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All this at once suggests ‘the germ of doubt gnawing at tharthof
conviction’ (to use the expression of the South Africaavelist Goetz) of
includability.

The question is: What do we do after we manage to conunecsceptics that
‘social and economic rights’ are not a class aparnfthe ‘political and civil?” How
far a fine regard for includability re-negotiates the bdmues between
‘preposterousness’ and ‘reasonable’ the earlier effoat tihstitutionalised the
dichotomy in the first place? In any event, hafter ‘Theory’ may this re-negotiation
take place? It may be helpful here to mention the cutrend towards evolution of °
reasonable help’ now embodied with poignant saliemcehe discourse of the
Millennial Development Goals that develops with furth@ecision the ways of
making more ‘imperfect’ even an antecedent order of imperfectgabibns® and
promotes a new kind of human rights minimalism.

Consistent with the highest respect for the authéianfines Development as
Freedom an inaugural figure of capabilities approach and the efeeetuthor of the
UNDP Development index, it still remains possible tg gat all this concern with
includability in ‘“Theory’ leaves the situation no furthedressed. Even a momentary
juxtaposition, for example, of the corpus of Amarty@anSnd Thomas W. Pogge
marks and measures a chasm concerning the eminent pi@ctiteue of clarity as
servicing includablity’. | attend later in this essay to the kind of ‘ethic’ uhdeg
‘Theory.’

% See, for an excellent recent example, Philip Alst&higs Passing in the Night:
The Current State of Human of Human Rights and Devedopiebate Through the Lens of
the Millennial Development Goals’Human Rights Quarterly 27: 2005,755-829. See also,
Carol Barton, ‘Women’'s Movements and Gender Perspectives onMilennium
Development Goals,” UNDP (2005.)

%" Both remain concerned with the issues raised by the cobetgeen the civil and
political rights (achieving clarity concerning some here and aofercement of some human
rights norms and standards) and aspirational enunciatithe @thic of human rights, an ethic
of programmatic clarity for social, economic, and culturghts subject to the vagaries of
medium and long term policy ladders through which some typdsimian rights may be
‘progressively realized’. However, devising the appropriateypestof global social polices
vary rather drastically across Sen and Pogge. | heretdounden the text with the rather
well known corpus of Pogge save now to refer to his most rewenative, ‘Real World
Justice, The Journal of Ethic8: 29-53 (2005.).
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1V. WHAT KIND OF STATEMENTS HUMAN RIGHTS DECLARATION
MAKE?

This raises some difficult concerns. It is notirety clear what Sen may
wish or want to mean by the phrase ‘declaration of dumghts’ but from the
examples he frequently invokes, he seems to have in timndtandard declarations
concerning the ‘Rights of Man’ or the Universal Declanatof Human Rights. Thus
excluded enunciative cultural specificity still emerges ever-so proliferating
declarations at regional or supranational levels suchfoasexample, the Inter-
American, the African, and the Arab human rights @harand declarations. These
not merely more specifically resituate human righiteady enunciated by universal
declarations within the regional and national contextsatad expand and innovate
norms an procedures. Thus, to take a most recent exampladditional Protocol to
the African Charter of on Human and People’s Rightshe Rights of Women in
Africa, 2004, goes much beyond the obligations fashioned byJtied Nations
sponsored declaration and treaties

But there exist other kinds of declarations of humghts, under the auspices
of, various people’s movements. | may here refer, by of example, to Ken Saro
Wiwa Declaration of the Human Rights of the Ogoni Respthe Zapatista
Declaration concerning the universal human rights ofitd@enous peoples, or the
various anti-corporate/anti—globalization protest moaets declarations insisting that
‘Other Worlds are Possible,” worlds that prefigureeati#nt orders of relevance of the
promise and pertinence of human rights. However, tteies of ethical declarations
concerning human rights are longer and larger than a reéreence to some ‘new’
social movements may sugg®€siThese speak to moral inventions of new human
rights values and goals, not to their discovery (appaopn) and rediscovery (re-

appropriatiof’.)

¥ Mashod A. Baderin, ‘Recent Developments in the AfriBagional Human Rights
System,’Human Rights Law Review 117-149 at118-124 (2005.)

¥ These inventions, to take but just one example, fashion in rerany ways the
right to self —determination or liberation from the colbgizke, destroying the very
foundations of the asserted collective Divine Right to Eenglimed for far too long by and
on behalf of the ‘civilized peoples.’

0 See BaxiFuturelpp. 24-41 andéruture 11at pp 33-58.
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Given the core emphasis on ‘pre-legislative’ standighuman rights in
‘Theory’ and accentuation of the ethical requirementurfobstructed discussion,’ it
is surprising that Sen fails to accord the same digiiitiiscourse to statements made
outside the intergovernmental or state auspices andcingfate often opposed to
these. Moreover, people’s declarations speak to taskerdtruction of orders of
ethical demands that concretise imperfect duties véfgrently than do the state
sponsored ethical declarations of human rights. Fyrthanan rights ethical claims,
or declarations, that do not survive a specifically historoment yet manage to live
on, and speak to, both the future of the idea of being, amaimgng, human and to the
idea of having human right$.

This is so because people’s declarations interrogatotiméant human rights
discourse hat defies attributes that characterizéhthman’ in many different modes.
It makes clear who may count as fully human and whyhénera of slave mode of
production, people bought and sold in chattel slavery wensidered less than
human. In the colonial era, the savage, the heathdrtha barbarian were considered
human only in so far these remained open to religious csipveor colonial cultural
assimilation that fostered the capabilities to devetdp iloyal subjects.” During the
many histories of holocausts, some ethnically designatedrityi populaces were not
considered worthy of even, of what Agamben poignantly deseras ‘bare life.’ In
various apartheid societies and states, sometimesispligihamed (such as the pre-
liberation South Africa), and often not so named (sw&ltha classical Hindu caste
formations or the ante, as well as post, bellum Un@éates) the possibility, the
potential, of being human depended on the ways in whichpsgmentation defined
one’s eligibility for the fullest access to humaghts. Women, though universally
considered as ‘human’ were also so universally constiuad€inferior’ as to have a
very limited estate of human rights. The distributadrhuman rights thus depended a
great deal on who counted as fully ‘human’ and for whabd’, or indeed, ‘bad,’

reason&.

*1 For example, the right of the colonially subjugated peopdesained for long
periods of history simply unsustainable on the versions asidnviof the ‘White Men'’s
Burden’ or mission cvilistarie.So did in the heyday of the Cold/Hot War the notions
concerning radical socialist self-determination opposethéopraxes of Global Capitalism,
both of which denied the people’s voice claiming a differhicality of, and for, human
rights.

*2 It is unnecessary to multiply examples save to undezstter point that even
contemporaneously some elementary forms of being ‘humartinces to invite furious



Upendra Baxi, ‘Amartya Sen and Human Rights’ [umgfed and pre-final version.] 15

Aside from these concerns, reading human rightsersents also invites
attention to scale. One may usefully refer to thypes of human rights declarations
and instruments in terms of their enunciative readfacro- statements of human
rights such as the Universal Declaration, the Rightdéedlbpment, the principles of
Sustainable Development, the regimes of ‘progressivdeimnmgntation’ of social,
economic, and cultural rights, for example, aspir@rt@ Hegelian idiom) to ‘abstract
universality.” Meso — statements concerning human rigith as, for example, that
outlaw racial, disability and sex\ gender based drsoation or apartheid, the right to
‘life,’ immunity from torture and from hunger\malnutritio articulate ‘abstract
particularity.” Micro-level articulations of humaights ‘truths’ pertain to the realm of
‘concrete universality® Surely, then, any response to the question: ‘what kind of
statements human rights declarations makes?’ needs bgfvaafyller response more
detailed, and principled, attention both to the richratare histories marking
enunciative formations as well as to the leveldodlgsis type engagement? On this
register, the ‘Theory’ needs to be supplemented by sopameative empoltments
concerning the ‘hard’ and ‘soft’ regint&s These surely leaves ‘open’ to serious
contestation at least three issues: first, ‘thenéitie that is owed to human rights that
may best be paid’; second, the issue concerning the weigingiit of ‘against each
other and their respective demands integrated togetret’third, and related, to the
tasks of the consolidation ‘with other evaluative consethat may also deserve
ethical consideration’ (p. 322.)

contention in the recent history of debates concerning whitbdoetus is fully human at the
moment of conception or only so after the first trimesfgoregnancy, or whether embryonic
stem cell research violates the human right to lifee &tension of the languages, logics, and
paralogics of ‘human rights’ to other non-human yet s#ilitent beings continues to evoke
impassioned conflict and contention, whether manifest indieeourses concerning the
animal rights or the rights of natural objects suci@sgxample, the trees, mountains, rivers,
oceans, and rain forests. SkEeture 1137-147.

“3 For an elaboration of the Hegelian distinction, sariB-uture Jat 93-97 and
Future 1%t 167-175.

* These stand emplotted in the TAR genre that anxiouslyvariously distinguishes
what we may call ‘aspirational’ from the ‘operationalidinsions of such declarations in
terms of ‘hard’ and ‘soft’ normative regimes. These rbi ways in which ‘soft’ regimes
may be hardened over time and in which ‘hard’ regimes imdged be softened. Put another
way, these trace the plotting of the graph in which prewolggerational’ human rights
norms and standards, and historically wrestled humggisrof the proletariat (for example, as
developed in terms of the rights of organized and un-/ dganized workers) now become
merely ‘aspirational’ in the current halcyon days of ecaoaytobalization that now promote
merely the discourse of the so-called ‘ethical’ or ggiglobalization.
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V. TEN FEATURES OF A THEORYOF HUMAN RIGHTS

While it would be an overstatement to say that no @ferb Sen anticipated
the tasks of theory of human rights in this #ayhere is no manner of doubt that the
‘Theory’ offers some interesting points of departure.

First, a general theory of human rights directed to gfistifications for the
idea of rights requires at least a cogent articulatibthe ‘relationship between the
force and appeal of human rights, on the one hand handréasoned justification and
scrutinized use, on the other’ (p. 31%gcond,reasoned justification’ must address
forms of ‘specialized scepticism,” or ‘discriminating eefion’ (p.316J° concerning
the ideals, ideas, and languages of human rights, emtpradipecially to ‘newer
inclusions’ such as social, economic, and cultural sfght

Third, a general theory formulates ‘human rights’ as prilpaethical
demands’ (p.319.) Their translation into legislatioraiproblem for theorieabout
human rights.’” A theorgf human rights should concern itself with the ‘pre-séagive
standing’ of such claimsFourth, this further opens up the question concerning
whether legislation is the pre-eminent or even necgssate through which human
rights can be pursued’ (p.318.) Legislations embodying huigatsrof human rights
are, of course, important but they remain, at the déndeoday, ‘a further fact, rather
than constitutive characteristic of human rights’ (p.319.

Fifth, and more specifically, the question of justificatientails reflexive
analysis of the ‘significance of the freedoms that fahe subject matter of these
rights’ (p.319.)Sixth, for this reason, human freedoms articulated by languafes
contemporary human righifsneed careful, even anxious, deliberation and reflection

by erudite as well as organic thinkErshere is no room here for any sharp division

** See especially Alan Gewirtithe Community of Right€hicago, University of
Chicago Press, 1996.).

8| articulate these forms, both in terms of theory andigttstances, as ‘human
rights wariness’ and ‘weariness’: siegture 1, 42-66; and~uture 1181-85.

*" And | here add the ‘rights’ to ‘sustainable development' e rights of peoples
and states to development.

48 SeeFuture 1, 24-41 and-uture 11,33-59for the distinction between ‘modern’ and
‘contemporary human rights.

“°To borrow here the terms of distinction that Antonio Gseirfirst enunciated and
Michel Foucault further developed. | here desist from afct®luminous citation.
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of labour among the communities of thinkers and theonsibcy actors at national,
supranational and global levels and human rights atstj\adl must address the issue
of ‘conceptual justification’ for human rights and resofconceptual doubts’ that
promote via ‘a secure intellectual understanding’ the $ooi‘reasoned loyalty’ to
human rights (p.317.) A general theafyhuman rights is by definition an exercise in
analytic reasonnot a theoryaboutpolitical unreason(that is,political passion or the
politics of desire.) Even activist ‘agitation’ ought tee fully guided by the
imperatives of ‘conceptual clarity,’ which remains ‘wdtlly relevant for
understanding of the concept and reach of human rigl3sgp.

This is so,seventh providing justification also at the same moment ‘geteera
reasons for action for agents who are in a posit@rhdlp in the promoting or
safeguarding of the underlying freedoms’ (p.319.) In this exdnt‘imperfect
obligations’ remain as crucial as the ‘prefect’ onEgghth human rights talk \
discourse ought to remain multicultural, even multi- l@ational (pp.311-354)
because the very idea of the ‘universality of humahtsigelates to survivability in
unobstructed discussion - open to participation by personsssacnational
boundaries’, thus by a ‘free flow of ideas and uncurbed ppiby to discuss
differing point of view’ (p.320.)

Ninth, the ‘Theory' stand thus offered as gradients oftreedry’ of ‘the
generaldiscipline of human rights,” a discipline in which proliferatasternal’
disagreements testify to the strength rather than ralbiieéy of ongoing human rights
discourse (p.323.)Tenth,the Capabilities Approach provides the best possible way
towards such theory construction because of ‘its rigsing.323.)

This summary overview, | hope, does no great disserdctheé authorial
intendment. | share Sen’s profound ethical belief thatodd rife with the ethical
languages of human rights is a morally superior world tin@none that lacks the
alphabet, the vocabulary, and the grammar of hungmsii The power of human
rights languages to name states of radical evil (ard @went the ways to combat it)
depends on our collective labours to clarify as wejuasfy the very idea of human
rights°. Sen’s call to arms to ‘achieve conceptual clarity366) thus overall remains
important both for the theory and practice of humantsigh

%0 SeeFuture 1at 18-23; andFuture 1At xiv-xxiv, 27-32.
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Clearly, then, any endeavour to construct the ‘gengisdipline of human
rights, including the underlying theory’ (p.323) signifies a hilgigree of conceptual
commitment to analytic and practical reason. | do ree lpursue (for reasons of
space) any possible critique of an over-rationalized petispeof human rights
theory, already contested, for example, by a vatGétyacanian approach®sInstead,
staying within the discursive universe of the ‘Theorygddress briefly some textual,
and paratextual moves made by Sen, and the contrastfbes lnétween the ‘legal’

and ‘ethical.’

V1. THE SEN-SUALITY OF THE ‘THEORY’

Even when directed to cultivate theoretical reflexivigy,theoryof human rights
should speak beyond the charmed circle of philosophers, addtess multiple
communication-constituencies or publics/counterputilic8Vhatever be the range of its
meta-ethical concerns, its task is to persuade everyamearhrights sceptics and human
rights evangelists; moral philosophers as well as dpuedmt experts; states as well as
supra-state agencies, networks, and actors, grassrootsllaaswastroturf human rights
activists and the ‘new ’social movements. The rhetdrmoves thus remain complex and
Sen’s engaging and seductive style of writing is so distmas to merit a new genre of
worthy of being named as ‘Sen-suality.’

Several crucial textual and paratextual moves animatéTtieory.” A first move
liberates a theorpf human rights, as already noted, from theoabsut human rights. A
second move liberates the tasks of theory construtroon any detailed or even principled
engagement with the law and jurisprudence of human rigiis stands mightily
accomplished by naming ‘human rights’ as ‘quintessent&thical,” and in particulanotas
any ‘putative legal claims’ (p. 321); the proclamations, pronomnaces, or enunciations of
human rights ‘are to be seen as ethical demands,’ nriasipally “legal’, “proto-legal”,
or “ideal- legal commands” (p.320.) Thus liberated, a thimvenconstructs the tasks of

1 See, Malcolm Bowielacan (London, Fontana, 1991); David Caudill, ISsacan
and the Subject of Law: Toward a Psychoanalytic Critical Legal ThéNew Jersey,
Humanities Press, 1997); Peter Goodridthe Law and the Postmodern MjriiNew York,
New York University Press,...; Jeanne L Schroeder, * Fedreédom: A Polemic Against
Policy Scholarship,” Cardozo Law School, Jacob Burnstinietfor Advanced Legal Studies,
Working Paper Series No. 35 (2001.)

°2 Concerning this notion, see the rich collection in Mi¢Nsarner (ed.Publics and
Counterpublicg2002, New York, Zone Books.)
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deliberative complexity in terms of a whole varietycomplex understandings that relate, for
example, to ‘rights, freedoms, and social influence’3pp-330), ‘process, opportunities and
capabilities’ (pp.330-338) and ‘imperfect obligations’ (pp.338-342Yoérth move deftly
suggests that construction of approaches to the ‘univetsaiibuman rights must remain an
exercise in dialogical reasoning across cultural andizavional traditions. The vaunted
truths, or to vary the metaphor the celebrated liebuman rights must always be subjected
to the imperative of ‘survivability’ in an unobstructed’aliigue among communities of
epistemic and activist actors that somehow go beyomddghetidian and contingent location
and linkages within many a border and boundary. This accdmpeist, fifth, in turn entail a
series of textual and paratextual moves that reconstdetiberative complexity as
constitutive of the mastery, or at least familigrityith the lineages of Anglo-American
economic and political theory ruptured by some munificarit dbill unequally suggestive
invocations of some Asian thinkers (pp.352-353), even as alhthy elide the problematic
of juxtaposition of incommensurate thought-wiys

Even so, the persuasive aggregative appeal of these mmxessés several
communication constituencies. Moral philosophers are beged to move, though very
grudgingly, beyond the archetypical Jeremy Benthamsanak of his equally rights -sceptic
illustrious latterday followers. Historians of humaghts stand summoned to explore the
‘pre-legislative standing of human rights’; likewise dhsts of human rights are required, to
reiterate, now to think ‘a theory of human rights canbetsensibly confined within the
juridical model within which it is often incarcerated’ (p.3X8cause human rights can in
this way ‘include significant and influenceable economid aocial freedoms’ (p.320.)
Those who perform heavy- duty labours in the field of dgwalent ethics now stand urged
to find fresh grounds for hope in the appeals to the cthneadity of dialogue and
participation and the ‘connection’ between ‘human rigatglobal public reasoning’ (p.320.)
Comparative thinkers should find also sources of renewatheir discipline by the
celebration in ‘Theory of Adam Smith’s taught virtue ekamining moral beliefs, inter alia,

from “a certain distance” (p.309.)

% Only by way of a perfunctory note, | mention here anngdary lack in the
‘Theory’ -- the near total-absence of the First Worltke (indigenous peoples of the earth
somehow still surviving globalization at least in terms it tbomplex entity that Emile
Durkheim, in a different context, named esnscience collective Further, these moves
remain relative strangers to a formative global ethit seafully organizes historic amnesia
concerning their human rights of immunity from physical andtucal/ civilizational
extinction.
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Above all, some activist communities who already anibima concerning the
implementation through the law of human rights ageeted to remain enthralled with Sen’s
emphasis on politics and practices of ‘public recognitéond agitation’, among these
discussion and advocacy (p. 319) of what emerge contengmarsiy as lost causes but at the
same time suggest in the eye of the future history niés;, all, occupy the commanding
heights of human rights achieven®niAnd, without being exhaustive, a proposed general
theory of human rights co-equally honours the nameMafy Wollstonecraft and Rosa
Luxemburg, alongside with such contemporary feminist teeosuch as Martha Nussbaum
and Susan Moeller Oikin warms the hearts of those latour to feminize human rights and
development ethic.

This is vintage ‘Sen-suality’ indeed, a form of writing ttleeelebrates ‘something for
everyone’ type offerings. No one coming to the doorséepit were, of a general theory or
discipline of human rights should be denied the gradeospitality. In this sense, the ‘Theory’
remains a text endowed with great cosmopolitan appeide imery best sense of that word.

V11. WHAT MAY WE MEAN BY ‘HUMAN RIGHTS?’

The rather versatile expression ‘human rights’ reguiaeful conceptualisation. There
are many ways of talking about human right§ypical among them remain the distinctions
between natural and moral rights on the one hand antlrighés on the other; the ‘Theory’
elevates thedeaof human rights as distinctively ethical. Carefidlybjected to the imperative of
‘universality’ here understood as ‘survivability’ in reasorgidlogue, ‘human rights’ emerge
variously asdealsto be pursuedjaluesto be fostered, policgndsto be achieved, andrtuesto
be cultivated in individual and collective behaviour, exoit activity \ enterprise, and political
conduct in the pursuit of human and social developmeat {ghas an aspect of varieties of
‘development’ ethics as well as virtue ethics.)

In this narrative the specific embodiments of jurididaas of, and about, human rights,
and their different histories in legal development, doaeaupy any commanding height for a

> It would be perhaps churlish in this context to raisaés concerning ‘agitation,’” a

term thatprima faciedoes not necessarily include struggles, often violent andirgctionary
kind.

| identify inter alig theseunder the following rubrics: human rights as ethical
imperatives, as languages of governance and of insurrectiotiverse acts of juridical
production, and as marking some difficult passages betweennhugids movements and
markets: sedruture 1and 11, respectively at 7-13 and 13-22. See also Rhonda K.¥h Smi
Anker, ed.,The Essentials of Human Rights: Everything You Need to Know about Human
Rights(London, Hodder-Arnold, 2005.)
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theory of human right¥®. The ‘Theory’ of course makes ample space for Benthach Adam
Smith and the fables of human rights put to some instriahases (pp.352-354.) We consider
later what kind of ethics Sen endorses and wants alahumghts folks to eventually endorse.
But for the moment we ought to attend somewhat in detailvay in which the ‘ethical’ stands
negatively constructed as opposed to distinctively legdl within this realm what concept of
law may guide the construction of legal.

(a) The Proto-Legal

The ‘Theory’ when referring to ‘law’ frames the cept of law troublesomely
in terms of commands. Sen distinguishes between “legay” “aroto-legal,” or
“ideal-legal’ commands(p. 319, emphasis add¥d We do not unfortunately learn
from the ‘Theory’ what complex cargo of meanings theseettterms may carry.
‘Legal’ for Sen primarily denotes legislation (thewls enacted by the competent
legislature.) And the ‘ethical suggests imperatives foonduct that arise
independently of legislation and remain both antecedergrnd autonomous, from it.
The ‘ethical’ thus pre-exists the ‘legal.” The ‘ethicarde of human rights’ may
provide ‘inspiration for legislation’ (p.327) but it remainsdépendent of what

legislation may or may not achieve.

Two distinct and difficult observations remain pertineFirst, human rights
may exist ‘in the absence of any legal standing geréetaten ethical recognition of
rights without any legislation or interpretation’ (p. 326econd, the ‘ways and means
of implementing human rights need not be, thus, confordg to making new laws
(even when legislation may indeed turn out to be tipet nivay to proceed’ (p. 327.)

Crudely summatedno trace of law(conceived here comprehensively in terms of

% Although Sen incidentally offers some interesting insigbr TAR, for example,
via the recognition of ‘agitation route,’ that is the role pthpeth by the Old and New social
movements in this production, an aspect we explore shortly

> The idea of law as commands itself bypasses some aotispridential
controversies concerning the concept of law. This referentminmands’ imparts a strong
positivist flavour, of the type celebrated by John Austin. nEwehis reference to H. L. A.
Hart, Sen seems concerned with an understanding of ‘coéegakrules (pp.326-327.) But
as we all know Hart’'s enduring contribution was to take us beffemdgunman’ model of
law and to remind us of such profusion of the variety of ratet problematic the concept of
law as a set of coercive rules. The ‘legal’ from which éthical idea of human rights is to be
distinguished stands poorly described or understood in the §rheor



Upendra Baxi, ‘Amartya Sen and Human Rights’ [umgfed and pre-final version.] 22

legislation, interpretation, and implementation) dsentailed in the idea of human
rights as ethical statements. Human rights thustitotegsas well as represent state
law free ethical spaces.

A nuanced summation suggests a different storyline. Séx@smeoom for
saying that specifically human rights legislations cawpvious status’ (p.318)
because ‘acknowledged human rights must be given etbmmadnition’ (p.326.) This
gesture suggests that at least some human rights legistady precede the ‘ethical’
and in turn require further ethical ‘recognition’ or validat If so, the ‘proto-legal’
and the ‘ideal-legal’ re-construct rather than validatg pre-existent ‘ethics.” In sum,
then, and all over again the well-worn jurisprudential theaoncerning the analytic
of segregation between law and morals rather fullymerges in the ‘Theor§.’

However, Sen proposes two pathways: the ‘agitation’ thed‘recognition’
route. The ‘agitation route’ —advocacy, support, aativisinvoke rights that ‘may or
may not have any legal status in the country in questionhthis fact does not render
these ‘necessarily... useless’ (p.344); the ‘recognition’ radienowledges human
rights but not necessarily any legalization or ingbnal enforcement of a ‘class of
claims that are seen as fundamental rights’ (p.343.)

Put together, these statements raise at least #ieged but distinct questions
for TOR. First, theexistencequestion: In what ways the ‘ethical force’ of human
rights may be said texis? Second, theelational question: How may the ethical
force inspire enunciation of regimes of human rigl#s’ and in turn how may the
‘law’ reconstruct that ethical force? Third, thefinitional question: How may we
proceed to construct the notions of ‘ethics’ and of ‘anmights’? | address, as a first
step, the last two questions in terms of the distinctietween ‘legalization’ and
‘juridicalization.” Even so, the first question wanta some threshold reflections.

The pre-/ post ‘law’ existence of the ‘ethical forcétloe idea of human rights
remains rather inseverable from thought-traditions atticeand secular natural law.
In the former genrdgeinghuman andhavingrights emerges as God’s gift, which may
only be deciphered by the hermeneutic of piety. But riisains an accursed gift

* H. L.A. Hart, for example, formulated this famouslyhis The Concept of Law
contrasting the different realms adntingent contrasted with angecessaryelationship
between ‘law’ and ‘morality.’
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because there are no easy ways of designating @dtsom Hisreason Before the
divine will, any gesture of interpretation remains nott juspious but sinful. If,
however, the issue stands presented in terms of diviis®methat ordains the full use
of human reason (also a the gift of Gods) we arave tableau of what Rudolph
Stammler memorably described as ‘natural law with a gihgncontent.” The
rationalist, opposed to voluntarist, conceptions amdlitions of natural thought
remain surely relevant to any reading of the ‘ethioedd’ of human rights.

These alternate ways of reading remain fateful for aogies that trace the
itineraries of the ‘ethical force’ of human rightso Take a contemporary poignant
example, the Shiite conceptions, overall, justify ferof martyrdom (via suicide
bomber figuration) as performatives of fidelity to Diviidll. In a radical contrast,
the classical Sunni traditions, at least till nowfalisurs such militant forms of mass
indiscriminate violenc®. On an allied register lie some tormented narratiethe
Anglican Synod, confronted now with the structural ashnesnt, as it were, of God’s
reason with a fidelistic call of answerability foretinclusion of ‘gay’ priesthood. If it
were necessary at all, one may here compendiously hather the ‘ethical force’ of
movements that so insistently position the right led tinborn arrayed against the
reproductive human rights of women, and the heavily ctedasght to physically-
assisted forms of termination of life, or the cultueahbodiments/ disembodiments
entailed in female/ male genital circumcision. Shoptly, the ‘ethical force’ may not
altogether be divested from the ‘spiritual’ in any nawveaempoltments of a general
theoryof human rights.

In secular natural law genre, the ethical force ofdnunights idea emerges as
cosmically/spiritually orphaned, yet also firmly testrdally grounded. Against the
grain ofrevealedtruths of theistic natural law, secular natural laweganvariously
craft the idea of human rights ascular productions of political truthsomehow
marking some inherent limits on the ‘reason of the state languages of sacred
covenantwith God now get translated as variegated forms of koordract All this
is rather well known and | here desist further elabmmatave saying that the ‘ethical
force’ of the idea of human rights, far from beingeBtanding, remains mired, as well

* See, B.K. Freamon, ‘Martyrdom, Suicide, and the Istden of War: A Short
Legal History,’Fordham International Law Journ&7: 299-369.
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as mirrored, in these diverse genera. That ‘forcettsnfuture human historiess if
human rights existé&d

To revert to the principal issue: In what way may we tbay ‘ideal-legal’ is
different from ‘ethical?” How, indeed, may the Uniar®eclaration of Rights be
read: as legal or proto-legal or ideal-legal set of conaisfans it to be read partially
or wholly as a statement of moral or natural rifftdlay we say the same about the
1986 United Nations Declaration on the Right to Develogmand kindred
declarations? How may we speak, in these terms, to sgtr&ordinary international
legal developments that address the criminalization @fssmatrocity’*? Or to the
now entrenched, even if troublesome distinctions, éehathe regimes of ‘hard’ and
‘soft’ international law of human rigft® Where on this landscape may one situate
some extraordinary feats of national, regional, angranational adjudication,
summated by a complex description’ judicial activism? aite these questions to
suggest that the relation between the ‘legal’ and ‘ethroay turn out to be far too
complicated than the narrative moves in the ‘Thesugjgest.

(b) The Realm of the Distinctively Legal

% Thus, the ample terms of descriptive realism celetivatieandas Gandhi, Nelson
Mandela, Frantz Fanon, Martin Luther King Jr. (amidstrtlegjually luminous feminist
others) that engaged ‘agitation route’ in ways that ustiodivested colonialism, racism, and
patriarchy of the very last hegemonic/despotic vestiges andpded altogether the lineages
of human rights idea in the European Enlightenment. Predisethis reason, | suggest, that
any theoryof human rights needs to be more securely anchored in thal dustories of
struggles, which leads to a larger analytical recotitae suggested by the ‘recognition’ and
‘agitation’ routes and itineraries.

®As Sen, here following Bentham regards rights invoked bg American
Declaration of Independence (p.327.)

52 See Mark A. Drumbl, ‘Collective Violence and Individuaifishment; The
Criminality of Mass Atrocity,' Northwestern University Law Revié@8:539-620 (2005.)

% David Trubek and Louise Trubek “Hard and Soft Lawhi@ Construction of Social
Europe: The Open Method of Coordination”, E@ropean Law Journa43(2005); idHard
and Soft Law in European Integratidorthcoming in Scott & de Burcd,aw and New
Approaches to Governance in the European Union and the Unites $atesd, Hart);
Upendra Baxi, ‘Politics of Reading Human Rights: Inclusemd Exclusion within the
Production of Human Rights, in Saladin Meckled-Garcia &abak Cali, ed., The
Legalization of Human Rights: Multidisciplinary Perspectives on Humght®and Human
Rights Law(London, Routledge, 2006) at 182-200.
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The ‘legal’ as thus far contrasted with the ‘ethigalnains problematic when
equated entirely or even eminently with ideas, values,nanms, which are enforced
or coercively implemented by the state. The idea efdistinctively ‘legal’ is no
longer paradigmatically focused on Benthamite or Austimiation§®. Further, a
whole body of social theory of law educates us indiséinction between ‘symbolic’
and ‘instrumental’ legal (that is legislative, admirasive, and also judicial)
decision§>. And the distinctively ‘legal’ stands complicated inethvarious
productions of international human rights law because atiwveninternational law as
a whole remains a paradigmatic instance of ‘law witlsauction®’.” This is scarcely
the place to elaborate these and related truisms fusthehey lead to the conclusion
that the idea of the legal in the ‘Theory’ is to sag st under- developed.

(c) Legalization and Juridicalization

The ‘Theory further conflates two distinct, though teth notions,
‘legalization’ and ‘juridicalization.” Sen’s notion oédalization, as already noted,
refers primarily to legislation and although he doesrrefdegal interpretation, this
aspect remains entirely marginal to his exposition eflggal®’. But is the ‘juridical
entirely assimliable with the ‘legal?’ Legalization lbfiman rights becomes even a
more complex notion, once we insert the category of ¢atigshalization of human
right$®,

%t is now household jurisprudential wisdom that the idea of(tavas Roscoe
Pound described it ‘the authoritative legal materials’) goesh beyond the idea of coercive
commands. As H.L.A. Hart demonstrated much law compfissigative rules, rules that
afford various ways of exercising basic freedoms.
% A symbolic law aims at producing attitudinal change oveetnather than behavioural
conformity here and now which remains the domain of instruehdatv; enforceable
sanctions remain conspicuous by their absence in the afionsiof symbolic law.

% As Hans Kelsen long while ago pointed out there existsnterriational law
spheres, ndorce monopolydespite the contemporary conjuncture, comparable to municipal
or national law within a territorially bounded stategpolitical community.

®" Because of the entirely unnecessary, and distractir@ssi®n concerning whether
the rights are the child or the father of law (pp.326-327.)

% | name this to draw attention to some uncanny anticipdly constitutionalisms of
the logics of international human rights. For examgie, makers of the Indian Constitution
inaugurated the distinction between civil and political sgftart 111), which were judicially
enforceable, and the directive principles of state policyt(pdr which while not so
enforceable cast a paramount constitutional obligaticih@state to progressively implement
these in the making of laws and policies. It was this ditn, which, | believe, influenced
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In any event, the contrast between the ‘legal’ anddjcal’ may be drawn at
several levels. At the level @figins, the juridical concerns the very idea of law, its
purposes, values and goals. On this register, the juridipae-legal in the sense that
that thinking through these matters is primarily the iafs& unofficial mindsthat is
state-free, rather than state-dependant, thinking andtiefie The juridical has many
histories as the variety of discourses concerning natamako richly illustrat®. It
also contemplates the co-possibility of the lawnesseople’s law formatiorfS. It is
the juridical, rather than the legal, which furnish&s, example, the archives of
conceptions, and contentions, around the values othiek™ and ‘thin’ conceptions
of the rule of law, the problem of obligation to obeyustjlaw, theories concerning
justice according to, and beyond, the law.

The juridical remains decisive to the form and functof the state law
formations. The creation of modern international larevides one example of the
jurisgenerative force of the juridical; almost allitsf basic and still governing norms
and doctrines owe their foundational enunciation to iniather than stat€s The
same is true of systems of ‘law’ which were for thestmart based on the labours of
the jurist (such as for example Islamic, Hindu, and Rabléaw) and of the jurist and
the judge (such as the ‘common law.’) At least on thes gy the ethical and the

the International Bill of Rights enunciated divisionsvietn civil and political rights on the
one hand, and economic, social, and cultural rights. Thisitditstal invention impacted on
the making of several postcolonial South constitutions. Likewise Constitution provided
an area for the ‘agitation route’ by its provisions of fundatal rights to freedom of speech,
expression, assembly, and association. Over a period eftman rights and social activist
practices enabled the Supreme Court of India to develop stytebabits of judicial activism
that resulted in judicial enunciation of hitherto unscriptedstitutional rights and also the
transference of Part IV obligations into Part 111 type &omehtal rights. | desist, for reasons
of space, here citing the relevant literature.

% A good source, in terms of history of ideas, stands prdvige Julius Stone,
Human Law and Human Justi¢8ydney, Maitland Publications, 1965.) And the ‘Theory’ in
its illuminating footnotes also refers to some of théileg juridical thinkers.

" That is, it recognizes as law the varieties of non-stafermal, and customary
legal orders; the herein of legal pluralism counteriegal centralism. | desist again from
voluminous citations concerning this point.

" To take a complex example, Ambassador Padro (Malta) inallygimitiated the
idea of ‘the common heritage of (hu)mankind’ which animated resdization of the
innovative regime of the United Nations Law of the Seasv€ution; it proliferated further in
the Rio Principles concerning biodiversity and informed thettatisn of the regime of
sustainable development; it now spreads further in the deekaraalms that seek to regulate
research and appropriation of the Human Genome Projects.
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juridical co-mingle to a point where a narrative inme of history of ideas must at
least pay equal attention to resultant histories ofptexnorigins, certainly not to be
summated in terms of the Procrustean bed type legacBeatham concerning
whether rights are the ‘children’ or ‘parents’ in laamd beyond the law.

At the level of forms the juridical invites attention to the diversity of
authoritative legal materials. As early in the third diecaf the Twentieth Century,
C.E., Harvard Law Dean Roscoe Pound demonstrated thatabe of ‘authoritative
legal material’ was not all produced by legislation arfdrithermore vastly varied in
the levels of generality. The authoritative legal mate comprised in an ascending
order of generality: rules, standards, principles, pre@ptsmaxims, doctrines, goals,
and ideal¥. Not merely was the hierarchy thus established importapially so were
the multiplex relationships among these forms. Therbgeneous normative mass
called ‘*human rights’, whether regarded legal or as gaga@ntially ethical, requires
refined sensitivity to Pound’s analytic even today. Thkstas fostering freedoms to
which human rights correspond to, and further refiningcuwdtions of any
wholesome loyalty to human rights as ethical ideagven imperatives, ought in my
belief to attend to the different moments wherein ‘Banmights’ as such assume
different visages of rules, standards, principles, precepaxims, doctrines, goals,
and ideals.

The notion of the juridical in a sense stood confesd&t Bentham’s dismissal
of this realm of imaginarylaw’ and imaginaryrights’ (p.325.) Sen rightly contests
this contrast between the ‘imaginary’ and the ‘reakarms of human rights as ethical
claims that transcend ‘legal or institutional forcelowever, he misses to note the
ways in which postmodern jurisprudence have used the fecacwhlan distinctions
among the domains of the Symbolic, the Imagery, and &R For Sen, this
discourse remains surprisingly irrelevant. So also nesnthe intransigent fact that
Jeremy Bentham, who flourished a long time ago and vimdtee context ofcarcity,
not anysuperabundanceof human rights enunciations and discourse. Bembha
phobia marks in ‘Theory several anachronistic spedatual presences (what

2 Roscoe Pound;ulane Law Review:475(1933.)

3 See, note 5lsupra
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Derrida summates as frames of hauntological pre$&pndéis does sparse justice to
theoretical approaches to human rights in the pastiémades.

Regardless, and on a related register, it is justcootect at the level of
descriptive ethics, or the history of ideas, to say thgal’ ideas about human rights
alwaysfollow but neveleadthe ethical. | do not here enter this vast, and profoundly
contested territory. Sen here specifically instances Uheversal Declaration of
Human Rights and the Right to Development as makiagethical force of human
rights ‘more powerful in practice through giving it socieécognition and
acknowledged status even when no enforcement is insfiut@tat ‘ethical’,
however, here is and remains, also irredeemably jatidic

Surely, the originary (non-state) authors of contempohuman rights did
not regard the presence or the absence of ‘legal otutishal force...” as ‘quite
irrelevant’ to theory or practice of human rights. Nawourites’ include: the legendry
Ralph Lemkin, who invented the term ‘genocide’ who workedself to penury and
death to promote the idea of legal prohibition of gend@iddartin Luther King Jr.,
and Nelson Mandela who variously sculpted a human against apartheid, activist
jurists who toiled hard for over 150 years to realizenibv, even if not fully realized,
creation of an International Criminal Court, and th®npers of movement
proclaiming ‘Women’s Rights are Human Rights’ (to takeeheomewhat large

historic narratives as exemplary).” Clearly, the jisystill out, as it were, on this

74Jacques Derrid&ceptres of MarxThe State o f Debt, the Work of Mourning, and
the New Internationalrans. P. Kamuf (London, Routledge. 1994.)

" Very many legal \ juridical ideas of human rights altyuanovate ‘ethics.’ The
United Nations Charter prohibition on use of force amdmg ¢community of states, the
tripartite procedures of the International labour Orgaromafgiving equal voice to industry,
labour, and state,) the UN Conventions on the law of the §réng rights to access to
coastal maritime spaces for the landlocked countrigh, ttve associated or rather underlying
notion of the ‘common heritage of (hu)mankind,” and the Dettaraon the Right to
Development celebrating the value and virtue of agency andipation , to take but a few
salient examples, even when somehow said to be anticipstéathical’ thought or theory
innovate both the procedures and content of ethical narehati

® See, Samantha Pow&k, Problem from Hell: America and the Age of Genocide
(New York, Basic Books, 2002.)
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‘strong’ claim stressing the need for any radical disamtion between human rights
as ethical and as legal demafids

In any event, the discursive worlds of human rightsshandergone massive
significant changes since the eighteenth century tyjpgue of the ‘idea’ of human
rights’®. In these terms at least, | believe that any fofrBentham-fetishism fails to
provide either any starting point, let alone a terminusufalerstanding human rights
in the early years of the 2Lentury C.E. Nor do forms of contemporary scepticism
concerning human rights necessarily remain tethered tdanthamite legacy (as,
for example, serious readers of Alistair Mcintyrectard Rorty, Michael Walzer, or
even Jacques Derrida would surely know.) Further tracingréries of histories of
the ethical idea of human rights more fully invitesaigio beyond Benthath Sen’s
relentless focusing on Jeremy Bentham and AdamhSdues not do justice to
subsequent histories of juridical ideas concerning humatsragid thus provides at
best only a partial listing of any ‘constitutive’ elenteny histories towards a general
theory of human rights.

V111.WHAT ETHICS?

| have already at several places indicated the daisthetween the notions of
ethics as emergent in Sen, and as more explicitly uéated ,for example, by
Emmanuel Levians and Alain Badiou. It now remains necgs® more severely
focus on the type of ‘ethics’ that animates the ‘Thédriiis inescapably also raises
the question: ‘Whose ethics?

" And one cannot but fail to note that the ‘Theory’ does indesalirse to juridical
ideas in the field of human rights law; thus for examipke, social and economic rights’ or
the ‘three generations’ of human rights

8 | state this merely in terms of descriptive ethicalises a form of thought that
fully takes account of the fact of the actually existing amcturately describable
transformations in moral practices and ethical standafdgarious agents, entities, and
agencies.

 This task at least requires an equally fine regaraifterprises of thought such as
fully illustrated (and | here only mention some contemporaryo&antric legacies) by
Hannah Arendt, Walter Benjamin, Emmanuel Levinas, Mié¢fmicault, Jacques Derrida,
Reinhardt Kosselleck, Rene Girad, Giorgio Agambed, Alain Badiou, (among significant
others.) All these thinkers focused, in related but distways, on the foundational and
reiterative nature of violence, even terror, of law'sysveof reproduction of human
rightlessness.
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As concerns the first question The ‘Theory’ broadlyokes the ethical idea of
human rights in terms of some contemporary liberallasewersions of cosmopolitan
ethic. It is secular in the sense that justificatitorshuman rights are not based on
diverse traditions of theistic natural law (whethasdéd on God’s will or reason) nor,
at least entirely , based on traditions of secul&mraalaw that posit human rights as
natural rights. The constitution of the ‘liberal’ may the resent moment may be read
as a narrative gesture exclusive of the traditiorstit€al thought in pre- capitalist
formations on the one hand and even post-capitalistalst notions, on the other,
concerning what it means to be human and to have huiglats.rit is, moreover,
cosmopolitan in the sense that it postulates duties asomable’ help towards the
fulfilment of human rights. It is contemporary in teense of that the ethical in
‘Theory’ is primarily framed in terms of an overarchinplgzal development ethic,
which differentiates itself from Habermasian discouesieic and Rawlsian ‘public
reason.’

More specifically, then, the ‘Theory’ continues tateeate a liberal idea of
human rights, relatively independent of the utilitaréard deontological approaches.
Sen has been unwilling, as early as 8810 endorse these approaches and has
instead proposed a ‘goal rights systems,” or more sitmgydea of rights as goals, a
‘moral system’ under which

...fulfilment and nonrealization of rights are includedamong the
goals, incorporated in the evaluation of the statesffairs, and then applied
to the choice of actions through consequential links...

Goal rights systems then ‘require consequential asalyisough they may not fully
consegentialiéf ‘at least in the sense that justifies the pursuitwnfirely ‘rights-
independent godld’ Such systems also disfavour the ‘constraint-based

8 Amartya Sen, ‘Rights and Agendyhilosophy and Public Affaird,1:3-29(1981),
hereafter cited as Sen 1981.

8 Sen, 1981at p. 15

8 Sen, 1981 at p. 3; for a different take on this positios, Rlillip Petit, ‘The
Consequentialist Can Recognize Right$)e Philosophical Quarterl38:42-55 (1988.)

8 Sen, 1981, at p. 4.
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deontological’ ‘view ‘in which violating rights is simplwrong.?* Rights as goal
systems instead regard as of paramount importance ‘thesimeclof fulfilment and
nonfulfilment of rights... rather than the exclusionmminright consideratiofi3. In
particular, in such systems the crucial concerns amigelation to ‘what rights to
include among the goals... the form in which they are t;mbleded, what nonright
values (if any) are to be admitted, what “weightsuse, how the choice of actions be
related to the evaluation of outcom&%’‘In examining the role of human rights,’ then
we ‘have to take note of the constitutive as wellittstrumental importance of civil
and political freedomé’.

But this ‘taking note’ does not, in sum, involve any endoesg of rights as
Nozick paradigmatic ‘side constraints’ nor the Dworkiniaumps®. Rather, human
rights are goals that advance capabilities and freediontisat sense, ethical demands
for rights with corresponding appropriate freedoms maly be justified when these
meet certain ‘threshold conditions for inclusion amomgnan rights on which the
society should focus’ (p. 329.) It may thus happen thatgodati freedoms may not be
regarded as being an ‘appropriate subject matter of righ829.) The important
departure that the ‘Theory’ now makes is the insistéhae

For a freedom to count as a part of the evaluative mystdiuman rights, it

clearly must be important enough to justify requiring titaers should be

ready to pay substantial attention to decide what theyreasonably do to
advance it. It has also to satisfy a condition otipiaility that others could
make a material difference through taking such an iritgpe329.)
In this sense, a general theory of human rights mustineam open theory in which
claims to freedoms must remain open to negotiation {ghajenerating ‘substantial
attention’) and acceptance (what others could do ‘reasgrabadvance the claim.)
The structure of negotiation stands provided by the diffdtichotomy of ‘rights’ and

8 Sen 1981, at p.5.

% |bid.

% |bid.

8 Amartya SenDevelopment as FreedofBelhi, Oxford University Press) 17,

8 gSee, for an admirably succinct presentation, John M. Alexardaepabilities,

Human Rights and Moral Pluralismlhternational Journal of Human Right8:451-469
(2004.)
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‘non-rights’ considerations. Many questions arise exeithe best possible of reading
of the ‘Theory.’

To be sure, the goal rights systems approach facdjtatesome important
ways the broad inclusion, under the Capabilities Approatckpoial and economic
rights. Yet, it is not always clear how these aventeet the threshold condition
because of the fuzziness involved in the notion of paying taobtal attention’ and
‘acceptance.’ No weights and measures type approach mappdften fully respond
to the includability concerns.

This raises a related question: what claims to freedoay memain
independent of the so-called ‘threshold’ test? What hungdns values, norms, and
standards ought not to remain ethically open to negotigbiftgrhaps, given their
‘constitutive...importance’ Sen would respond that moistl‘and political freedoms’
(including freedom of speech and expression, of contaact property) remain
inherently non-negotiable. However, the specification ofs¢h freedom/ rights
remains an intractable issue,

Any further subjects the threshold condition of accegaand plausibility
arising out of ‘interactive’ method of public discussi@he idea of the ‘public’ is not
within nation society bounded but remains inherently globatause ‘of the
inescapably non-parochial nature’ of human rights ‘whiah raeant to apply to all
human beings’ (p.349.) Surely, this constitutes no naive uahsrs Indeed,
reasoning’ because it entails ‘participation from anyneo of the earth’ based on
‘open scrutiny, with unrestrained access to informdtibiat eventually results in ‘the
widespread acceptability’ (p. 354) replacing ‘parochial gut reastidy ‘critical
scrutiny’ (p.355.)

It is thus not clear whether this ‘uncurbed criticadusiny’ (p.349) extends to
some basic rights that the interactive model alresabessarily presupposes; such as
the values (and accompanying rights claims) of freedorpedch and expression and
some effective order of access to means to exertise fteedom; freedom to
uncensored or unobstructed communication; and the rathdrefedlom of access to
information. These values and claims themselves mapaerthrown open to ‘critical
scrutiny’ because if they were no such dialogical seyuthiay ever become possible.

Perhaps, we may turn to the distinction that Sen setmmake between

acceptability and acceptance; he speaks of ‘wides@eagbtability which must be
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distinguished from ubiquitouacceptance of some human rights claims (p.354.)
Acceptability is a matter of negotiation but it may osbnsibly occur when some
claims to human freedom remaacceptableas constitutive of the ethics of human
right$°,

This version of communicative action offers n safebbar for variously
signified human rights essentialisms. It is also pgnin the best sense of that term.
At so many places the ‘Theory’ remains deeply remimsod the work of Roscoe
Pound (who following James and Dewy) developed the ima¢mnoés a structure of
negotiation of conflicting interests. Like Sen, Pouagkcted the notions of rights in
the language of pre-commitment that constrained neglityalequally with Sen,
Pound remained confronted by endless difficulties in itl@émg some interests that
should lie at the very core of any ‘threshold ¥&stFurther, Sen comes close at many
points of analysis with Rorty, whose ethics of antifdationalism needs further
exploration, beyond the scope of the present éssay

1X. WHOSE ETHICS?

The global development ethics informing the ‘Theory’ dekdes an allied
guestion:Whoseethics should inform the constitutive and instrumensépkats of the
ethical force of human rights claims? To raise thisstjore is not at all to belittle
Sen’s many-splendoured achievement in the ‘Theory,” wihstelops a universalistic
ethic of human capabilities and flourishings, fashioned aafrge by a scrupulous
regard from cross-cultural dialogism. Yet, the quest&mains because cultural and
cilvilizational diversities continue to haunt this nobigendum.

Put another way, the question that severely hauatStieory’ does not quite
address the problematic posed by Badiou conceptualizing ethies ‘servant of
necessity.” Phrased thus, is it the case, aftertladl, case that even for Sen the
‘necessity’ may present itself as servicing what Uligdtk prefers to name as) the

% Incidentally, we may note the difference: Hueeeptableconstitutes the normative
claim whereasicceptancegields itself to analysis in terms of descriptive ethic

| have traced this uncanny similarity in my 2001 Julius SMemorial Lecture,
‘From Human Rights to Human Flourishings: Julius Stone, AragBen and
Beyond?’[mimeo version available with the author.]

% See, especiallfuture 11at 175-179, 196-199.
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emergent order of ‘cosmopolitan corporations’ and ‘cqsmiian capitalisr?? , or
what Pierre Bourdieu names with a devastating feligtg@nstructing the ‘utopia of
endless exploitation,” a ‘programme for destroying extlve structures which may
impede the pure market logie’ Where, further, may we insert in the logics and
paralogic of ‘Theory’ the languages of “Westtoxifietat' conceived, indeed, very
differently by Mohandas Gandhi and Ayatollah Khon&hiThese now poignantly,
and with enormous bloodletting, constitute the post 9\11 issug@sgendum framed
by various discourses of the wang andof, ‘terror.’

Put another way, even as late as 2004, we do not quitenfthe ‘Theory’ any
reflection, concerning the constitution of the relatimetween ‘human rights * (as
manifesting their ‘ethical force’) and the practicegytwbal insurgent ‘terror’ and the
forms of retaliatory state ‘terrorism.” No doubt, ahkst here remain some precious
staple discourses among the ‘critics of the “Westatnes’ ... or religious or cultural
separatist (with or without being accompanied by fundariststaf one kind or the
other’: p. 351.)

But obviously much more remains at stake than this. Megnpendiously
refer here to some horrendously violent formations ro&aginings of what may
constitute historic grasp of capabilities, flourishing, andntagjere and overall
conception of otherwise globally social well —beirigy2n if not altogether novel, the
current phase of histories of ‘terrorism’ and ‘countemrdiesm’ present a very
distinctive global conjuncture and circumstance to whiceluctably any further
unfoldment of the Capabilities Approach, in the present vieught to carefully
respond.

Reasons of space forbid further elaboration concerninlge reilation of ‘our
own rights and liberties’ but also, and crucially, ‘four taking an interest in the
significant freedoms of others’ (p. 326.) This textual mafers to what was hitherto
known as the ‘conflict of rights’ problematic. Sen’slegive ‘theory’ of human rights
suggests that individual rights-holders owe some ordepwimunitarian \ solidarity
obligations to the communities of similarly constititgghts- holders. How may we
accept and advance the roots of moral and legal pditen that even prohibits self-

2 Ulrich Beck, ‘Rethinking Power in the Global Age: EighteBls, Dissent Fall 2001 at 99.
% See, http:// eutopic.lautre.net/coordination/article.fhio3 article= 492 (last visited March
1, 2006.)

% SeeFuturelat 10-122 andfuture 11at 186-193.
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exploitation under the title of conscientious regardffie ‘for our taking an interest in
the significant freedoms of others’ to the poignanturimstance of both the suicide,
and carpet bombér?

X. THE DREAM WORK AND THE WORK OF MOURNIG: WAYS OF
READING THE SILECNES OF THE ‘THEORY?’

The ‘Theory’ does not breathe a word (let alonesigh) concerning the
perfidious performances of multinational corporationd smme leading international
financial institutions that wreak havoc on any, and allwf privileged imageries of
human rights in the contemporary hyperglobalizing worlis raises the issue of the
identification of what, if indeed any, human rights oldigas may attach to corporate
governance and business conduct formed by the myriad migitiabicorporations
and other business enterprises/ entities

Sen, no doubt, attends to this dimension of human violaiio his
Development as FreedonmHe there summons the logics of transparency and
accountability rights, as these relate to the rofethe® ‘state’ in correcting ‘market’
failures on the one hand, and on the other of the ‘mamkeedressing forms of
‘state’ failure.’” But this generalized, and rather sgdis narrative, remains
insufficiently related, let alone integrated, with tlexttof ‘Theory’ containing nil
reference to the creation of the communities of laml harm, and utter human
rightlessness thus caused by the mass catastrophes produceulltimational
corporations, of which the Agent Orange, Ogoniland and Bhegiaktrophes furnish

an archetype.

% The range of human rights self-destructive performarcaegerse, of course,
beyond this immediate example in situations, presented by globahality that fosters drug
Mafiosi type cartel combinations of the state and regimedoned strategic interests that
almost altogether devour agentive self-reflexivity. | do noe faggravate all this any further
by reference to the agentative self destructive ethic oideumombers. | do, however, suggest
that forms of thought that ethically ‘justify’ technologief self (to borrow a term of art from
Michael Foucault) via self annihilating practices of &fem should at least constitute an
important agendum for a more fully fledged ‘Theory’ for affort enunciating a general
‘theory’ of human rights. Put another way, a question emerges: howdg any other-
regarding human rights\ capabilities\ freedoms needgdndato the forms of self-destructive
exercise of human reflexive theory of \ about capabilard flourishing? | may not; both for
reasons of space and competence further enlarge this theme.

% SeeFuture 11 pp.276-302.
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This, indeed, raises a general question: How may a ‘gettegary of human
rights may attend to, and address, the specific formshuwhan rightlessness
comprehensively caused both by the design and intenticorpbrate governance and
business conduct? Ought such a * theory' confine itselfgriyto the state —caused
forms and states of human rightlesneness, even eranvhere the distinction, all
over again, between that which constitutes the differdmetween the ‘state’ and
‘market’ remains ever so nebulous? What may then provilgugtificationsof, and
for, the nature and scope of some self-imposed limits to &wsmeral theory? How
may the human rights claims of such pre-/ and postidigasatastrophe violated
peoples thus ‘efficiently’ produced by forms of corporat@egnance and business
conduct be ‘best’ negotiated ‘ultimately on their surviligbiin unobstructed
discussion?’(p. 349), given the empirically instituted, artdmaus fact, global social
fact of their non-survival?

The Sen-suality type paramount concern for ‘survivability’ forms of
‘unobstructed discussion in ‘Theory’ privileges analyticlkstgmic dimensions of the
‘relatively’ non-violent justificatory discursivity ohuman rights. However, still
persist some intransigent concerns regarding the rolellettive political violence in
the production of any, and all, human rights ethic, wratlhalong promote the
varieties of violent justifications for making thetdre of human rights more
‘secure.” Surely, a theorgf human rights needs to speak to the multiple consftuti
ambiguities of the ongoing two ‘terror’ wars.’

The ‘Theory’ thus no doubt offers a work in progress. Whamains
implicated, and even decisive, is the notion of ‘woM/ere we to deploy the
formulation of Paul Ricoeur, in a related contexg Work emerges in ‘three forms’
the ‘work of analysis, the work of becoming consciouse [ivork as well as of
mourning], and dream wotk’

The ‘Theory,” on a best possible construction of this, tattends to the ‘work
of analysis’ of human rights as an ethical idea. Theenahead , perhaps, lies as well
in the labours of productive imagination that co-equallerattto the work of
‘mourning’ and the ‘dream’/ ‘nightmare’ work’ concerning hamrights languages,

logics, and paralogics.

9 paul RicoeurThe Conflict of Interpretationdondon, Continuum Books, 2005) at
181.



