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I
MEDICAL LAW AS RHETORIC

In this paper I want to talk about the space of medical law. This study forms part of my work on ‘the rhetoric of medical law’: my attempt to chart the career of medical law since the founding of the NHS in 1948 using tools of classical rhetoric and contemporary cultural theory. I argue a rhetorical approach is truer to the nature of the common law – a partly systematized muddle according to Brian Simpson – than studies that neatly organize case law and legislation with reference to hierarchically superior principles. The latter, usually derived from some or other school of bioethics, are used to give coherence and normative shape to their Lordships’ pragmatic twists and turns. I do not, of course, deny the importance of medical ethics as a mode of professional reflexivity for doctors, or as a language for framing claims in and about health care. It is simply my contention that the principles of ethics are too abstract, too speculative and too contested to be of any great descriptive or analytical service to the student of medical law. 

Medical law, I argue, gains what rough unity it has not from moral principles, but from judges’ shared common sense assumptions as to the nature of medical practice and the organization of the health care system. This common sense is what Alan Hutchinson calls an artefact of the middle range: between high principle and casuistic decision-making. To use the terminology of classical writers on rhetoric, such as Aristotle, Cicero and Quintilian, what we are concerned with are topics (in Greek topoi, in Latin loci communi). These common places are the shared store of wisdom from which argument can commence. Rhetoric, as the art of persuasion, concerns things which admit of being otherwise. This means that topics do not compel any particular conclusion, in the manner of entailment in formal logic. They constitute an understanding of what is, and of what is reasonable, shared between speaker and audience. 

Topical analysis is useful for medical lawyers interested in the development of their own discipline. There are general topics, the common sense of all; and there are the specific topics of different disciplines. General topics, addressed to a universal audience are commonly quite abstract, if not vague. Specific topics are more concrete. Learning the law, for example, involves learning its topics and how to deploy them to maximum persuasive effect. Though not often appreciated by non-lawyers, an initiation in the law involves learning how (to argue correctly), as much as learning that (ie. the substantive content of rules). As the modern rhetorician Chaim Perelman pointed out, legal argumentation is about the reasonable not the rational, about persuasion not demonstration. 

Each sub-discipline of the law has its own distinctive topics. Importantly these topics change over time. This is not a binary question of topics being valid (therefore ‘in’ the law) or invalid (therefore ‘out’ of the law). Topics fade in and out of the discipline or sub-discipline. Rival topics may co-exist for a time, and be deployed or ‘articulated’ differently by different judges. Changes in medical law can be tracked through studying the topics prominent in different phases. 

2
CHANGING TOPICS OF MEDICAL LAW

Why and how do topics change? Topics are deployed because they are understood by a speaker to be persuasive. The audience will adhere to them, and will therefore be more likely to follow the speaker’s next, less secure, argumentative leap. If topics change, that is because the nature of what is persuasive changes. I argue that these changes are significantly connected to changes in the organization of society and the economy, generally, and the delivery of health care, in the particular context of medical law. Political economy is not the only context for medical law: professional culture, developments in science, and secularisation are some other important, independent factors. Political economy does not determine the content of medical law in the first or last instances. It is, however, a major ‘ecological influence’ (to borrow a term from systems theory) upon the operations of the legal system - in medical law among other areas. The enduring success of capitalism as an economic system has partly been due to its own anarchic self-reproduction, but also to the way in which other systems adapt their own processes to contribute to its functioning. Law is one such system. The ascendancy of abstract bioethics in medical law writing has somewhat obscured this context. My aim is to recover it. 

In tracking the common sense of medical law from the foundation of the NHS in 1948 I draw on the work of French regulation theorists such as Michel Aglietta and of the British sociologist Bob Jessop. They see the successful reproduction of the economy as being achieved through distinctive articulations of: 1) an accumulation regime through which production is organized; itself embedded in 2) a mode of social regulation which ensures the reproduction and disciplining of consumers and the labour force. They distinguish two relevant phases in the post-war period. First a Fordist accumulation regime, typified by mass production in large factories with Taylorized work discipline, rising wages and mass consumption. Economies of scale and scientific management, assured growing profitability over the so-called trente glorieuses. Fordism was embedded in a Keynesian mode of social regulation. State-provided services, such as education, social care and health supplemented wages. The Keynesian welfare state was organized like industrial production on a ‘mass basis’. Within it doctors, teachers and social workers often exercised extensive power rooted in professional discretion. It was also stratified on gender lines, normalizing the confinement of women to the private sphere and tending to reproduce patriarchal nuclear families.

I argue, at much greater length elsewhere, that the common sense of medical law in this phase was at least congruent with, and indeed that it contributed to, the prevalent Fordist-Keynesian dispensation. Topics such as medical progress, the tragic scarcity of NHS resources, sovereign clinical discretion and the normal family shaped the reasoning of judges in medical law cases from 1948 until the late 1980s at least. I am not, of course, arguing that all the elements of this common sense were new to the post-war phase. The idea of the gentleman practitioner, sovereign in his clinical decisionmaking, was prevalent in the Edwardian era, as indeed was the image of the heroic doctor-researcher. After 1948, however, each had to be articulated against the backdrop of a state-organized, taxpayer-funded National Health Service. In that context, for example, the topic of ineffable clinical judgement could be deployed by judges to insulate the NHS from patient challenges to rationing decisions. 

As regulation theorists and others have described, the Fordist-Keynesian system went into crisis in the 1970s. The gloomy narrative of unemployment, stagflation and industrial conflict is familiar. The restructuring which followed has, it is now widely agreed, produced a post-Fordist, post-Keynesian regime often described as ‘neo-liberal’. Work practices have been reorganized, away from Taylorism towards the responsibilization of individual operatives. Labour market rigidities have been removed; and increased flexibility has been achieved at the price of growing inequality and insecurity. The welfare state, first pruned is now being privatised, the National Health Service included. Risk and welfare are individualized and financialized: one thinks of student loans, PFI contracts and ‘the child trust fund’. In an age of consumer choice, it is not surprising that clinical autonomy and the patriarchal family have faded from medical law common sense; nor that patient self-determination and individual dignity are rising to take their place. In this regard it has been argued that under New Labour there has been a shift from ‘roll-back’ to ‘roll-out’ neo-liberalism.
 The latter phase has seen broad institutional development in response to the difficulties (of crime, unemployment and urban unrest) produced by raw Thatcherism. An interventionist, and sometimes authoritarian state is required to achieve these changes. However, it must be recalled that the primacy of markets and business interests is not thereby challenged, but rather extended to the former ‘public’ sector.

3 THE PRODUCTION OF SPACE

My concern, in the rest of this paper, is with the space of medical law. The rhetorical nature of space is perhaps not evident. But rhetoric is, as I have argued, a practice of persuasion starting from shared commonplaces. The latter is not just helpful to my argument as a felicitous pun. Medical law presumes and calls into being a distinctive organization of space. One important topos of medical law (in the classical sense) is its own topology (in the modern social scientific sense). The space of medical law changes with broader changes in the production of space. In fact there is a plurality of spatializations for any given physical place at any given time. (Think - spatially - of a hospital subject to international corporate direction, nationwide health regulations and local planning ordinances.) As Henri Lefebvre put it

Social spaces interpenetrate one another and/or superimpose themselves on one another. They are not things, which have mutually limiting boundaries and which collide because of their contours or as a result of inertia.
  

This plurality is arranged for a given phase in a hierarchy of scales. Sometimes the national will be dominant, sometimes the global or local.
 

Space has traditionally been subordinated to time in social theory; it is treated as an inert and transparent medium.
 I join with critical geographers in rejecting this ‘naturalization’ of space. For a start, it is useful to distinguish physical from social space. As regards the latter David Harvey has said that ‘objective conceptions of time and space are necessarily created through material practices and processes which serve to reproduce social life.’
 Space is more than an ‘innocent’, physical context; it is produced.
 This ongoing production is a matter of power. Built space, the space of maps and statistics, institutional and national space do not simply manifest pre-given power relations in society. They generate and perpetuate hierarchical relations represented by dyads like core and periphery, metropolis and colony, or, in the British context, North and South. Those who define the meaning of space ‘fix certain basic rules of the social game’.
 Consequently, struggles for power are not simply about the distribution of resources or actual territory; they also centre on the production of space.
 

In Lefebvre’s words, ‘every society – and hence every mode of production … produces a space, its own space’.
 The constructed nature of social space is normally concealed. It is experienced by the individual subject, and indeed by scholars, judges and legislators, as a type of commonsense or ‘habitus’.
 (Hence the rhetorical or topical nature of space, as discussed above.) The fact that space is produced becomes evident at times of change or crisis in the reproduction of the social and economic order. Such crisis will be experienced as a threat to hegemonic discourses; the dominant rhetoric of space begins to lose legitimacy. This is such a time. The shift to a neo-liberal order in health care involves, among other developments, a drawn out crisis in the old social space of Keynesianism and the emergence of a newly articulated post-Keynesian space. As such it suggests specific changes in the rhetoric of medical law. In the next section I outline the contours of Keynesian space. I then proceed to examine, through recent case law, how this is being re-articulated to create a new spatial commonsense for medical law. 

4
FORDIST-KEYNESIAN SPACE AND THE NHS

The Fordist-Keynesian mode of regulation was entrenched within a state-centric or national scale. For Neil Brenner

Spatial Keynesianism was grounded upon state spatial strategies oriented towards the nationalization, homogenisation, and equalization of political-economic life within the state’s borders.

Economic strategies, for example the setting of exchange and interest rates, were premised on the existence of relatively closed national economies. The latter were constructed discursively through the statistical production of national aggregates. Mergers created national champions in industry and, where this didn’t work, firms were nationalized.
 The primary target of welfare policies was the resident national population. This ‘mutually reinforcing linkage between the national state and Keynesian welfarism’ was particularly evident in the United Kingdom from 1945.
 

The creation of the NHS in 1948 contributed greatly to this predominance of the national scale in Britain. On the one hand, it can be seen as a merger of innumerable smaller concerns: eg. hospitals and GP’s clinics. Aneurin Bevan, founder of the Service, had criticized the old structure for being

without plan and central direction. In place of a rational relationship between all its parts, there arises a patchwork of local paternalisms.
 

Spatial fragmentation was to be replaced by national ownership and regional organization.
 Direct lines of accountability would link clinical practice with the Secretary of State himself, under the so-called ‘bedpan doctrine’.
 As such the NHS represented an exemplary bid for economies of scale in best Fordist fashion.
 On the other hand, it was a means of establishing and meeting a uniform entitlement to health care across the territory. Under the old system, to quote Bevan again, ‘the best hospital facilities were available where they were least needed’.
 Teaching hospitals were over-concentrated in wealthier metropolitan areas, with relatively few in areas of heavy industry where health needs were often more acute. Finally, in its early years, the NHS was widely seen as a moral project. In putting care of the ill ahead of commerce, Britain was at the forefront of civilized nations. As the historian Charles Webster has said, Health Service staff 

achieved a sense of corporate unity [believing] they were part of a prestigious national service, capable of achieving in peacetime something like the feats of collective action and patriotic sacrifice recently witnessed in the special circumstances of total warfare.

Thus, the NHS was central to the three different types of productive spatial practice elaborated by Henri Lefebvre: the experienced, the perceived and the imagined.
 It created space materially by producing a standardized infrastructure of hospitals, clinics and so on. Patients experienced the NHS locally as part of their built environment. It also represented space, in the (only apparently) mundane form of health statistics. These allowed the measurement of health inequality and progress across the nation. In fact they called the nation into being as a proper subject of public health inquiry (perception).
 Beyond this, the Service has been a space of representation, a territorially defined imaginary. Bevan’s claim that the NHS ‘has now become part of the texture of our national life’ sought to rank it with say the monarchy or the Royal Navy as peculiarly constitutive of British identity.
 The space of the NHS was, thus, also utopian space.

The contribution of the NHS to homogenizing national space failed to match the ideal in each of three modes outlined above. This shortfall was significantly due to the legacy of earlier arrangements. As has been said

Regulatory landscapes are continually made and remade through [an] intense, politically contested interaction between inherited institutional forms and policy frameworks and emergent strategies of state spatial regulation.

Thus, up to 1974 NHS resource allocation tracked the distribution of fixed capital (eg. existing facilities) rather than need. Health inequalities, closely associated with class and occupation, persisted; they still do. Individual clinical judgment was privileged over more rational forms of resource use leading to presumed, though often unmeasurable divergences in health care provision.
 Thus, though the state scale predominated, the local was neither eliminated nor subsumed. The NHS also contributed to the production of an international, post-imperial space for Britain. Hard currency earned through colonial produce helped avert post-war dollar shortages; and many health staff were recruited from Ireland, the Caribbean and South Asia. Finally an ominous and insistent anti-utopian rhetoric dogged the New Jerusalem.
 Notwithstanding all this, inequality and so-called postcode rationing could only appear as an object of concern against the normative backdrop of an ideally egalitarian service.  Equally the international space of the NHS, as employer for example, was evidently produced by its actions as a national entity. 

5
NEO-LIBERAL SPACE AND THE NHS

The crisis of Keynesianism was expressed and resolved spatially through a drawn out and contested process of rescaling. This has involved both moments of the Schumpeterian dynamic of economic reorganization: destruction and creation.
 Neo-liberalism is thus characterized by the breakdown of the auto-centric national space economy and indeed of the world economy divided in that way. If the national scale has lost predominance, it is not clear that a single new ordering has replaced it at the top of the spatial hierarchy. Brenner and Theodore identify 

an increasingly ‘glocalized’ configuration of global-national-local interactions in which no single scale serves as the primary pivot for accumulation, regulation, or socio-political struggle. 

The local level has gained in prominence through an internal re-differentiation of national social space. The competitive ‘place marketing’ of cities is one example.
 So also is the trend to decentralization and micro-autonomy in welfare delivery. Supra-state space has also thickened. Production and service provision are articulated across regional and global scales through outsourcing. To an extent this is enabled and contained by emerging regulatory regimes, such as the European Union.
 Scalar denationalization has also been effective in representations of space. The ‘global’ thus underpins a rhetoric of competitiveness aimed at higher productivity and lower wage costs. It would, however, be a mistake to associate this decline of the ‘national’ with a quantitative diminution of the state’s tasks. On the contrary, the state is profoundly implicated in the destruction and creation needed to produce post-Keynesian space. More than any previous era, the ‘roll-out phase’ of neo-liberalism demands finely adjusted and reflexively monitored government interventions.
 Without the state orderly privatization is not possible, nor is the succeeding re-regulation to protect consumers and restrict monopolies. Global and regional free trade regimes can only be realized through nation states.

Current ‘reforms’ tend towards a withdrawal of the NHS from its former role in producing the nation. With the spread of Foundation Trusts and the Private Finance Initiative, the Service no longer directly creates material space. Local innovation and corporate autonomy are used to justify diversity and unevenness. Critics claim that  ‘reforms’ are interfering with the collection of population health data, as well as mechanisms for ensuring equity of resources.
 Capacity to represent national health space declines accordingly. Again none of these tendencies is complete. The reforms are being introduced into a context moulded by fifty years of nationally organized health care. In practice we can observe an open-ended trial and error process of institutional searching, albeit one with evident neo-liberal tendencies.
 The neo-liberal order has, however, been most clearly announced on the ideological plane. An anti-utopian imaginary now dominates the space of representation. In contemporary debates the ‘national’ form of the Service has become an embarrassment. The NHS is disparaged as ‘the second largest employer in Europe after the Red Army’, Britain’s last nationalized industry.
 Market space, locally heterogeneous, but unbounded by national frontiers, is the new utopia. 

6
THE OLD AND NEW SPACES OF MEDICAL LAW

The changing production of material space and represented space has also registered in medical law. A number of recent cases will show the way in which judges have been forced to articulate explicit topics of space for medical law. This has taken two forms. First, the reaffirmation of national space in the face of demands for health resources presented by migration. The 2005 House of Lords decision in N v Secretary of State for the Home Department
 is a poignant example of this. Second, the de-privileging of national space in favour of regional space resulting from the effect of Euroepan Union law on health law and policy in Britain. I will examine the decision of the English Court of Appeal in the 2004 case of Secretary of State for Health v R (on the application of Watts).

a
N v Secretary of State for the Home Department
Ms N was a Ugandan national who sought asylum in Britain in 1998.
 HIV positive, she had a CD4 cell count of 10; the normal count is 500. She was successfully treated with anti-retroviral drugs, which restored her CD4 Cell count to 414. With the therapy she would remain well for decades; without it she would die in great pain inside two years. Her application for asylum was refused by the Home Secretary. She claimed before an Immigration Appeal Tribunal (IAT) that deportation would violate her right to freedom from torture and inhuman and degrading treatment under Article 3 of the European Convention on Human Rights (ECHR). In Uganda anti-retroviral therapy was more expensive than she could afford. A terrible death would be the inevitable consequence of her forced return. 

The IAT, Court of Appeal and House of Lords all rejected this claim. Under s.2(1) Human Rights Act 1998 they were required to take into account the jurisprudence of the European Court of Human Rights in Strasbourg, and in particular its 1997 decision in D v UK.
 D successfully invoked Article 3 of the Convention to resist his deportation from Britain to St Kitts. He had entered the final stages of AIDS related illness. Given the lack of medical facilities in St Kitts, the absence of any family support there, and his residence in a UK hospice, it would amount to inhuman and degrading treatment to return him. The difficult task of distinguishing the facts of D from N’s case was achieved through a close study of the subsequent Strasbourg jurisprudence.
 In all except two out of nine cases an appeal to remain in a Convention state on grounds of mortal medical need under Article 3 was rejected.
 The European Court of Human Rights had confined the ratio of D v UK to cover only cases where the applicant was already terminally ill.
 By contrast those benefiting from anti-retroviral therapy were invariably in good health at the time of the trial. Though their deportation to a developing country would mean the end of therapy and certain death, they fell outside the facts of D and thus also outside the protection of Article 3.

The House of Lords in N, like the Strasbourg Court, reasoned by way of analogy and disanalogy. This is never a logically compelling mode of reasoning. The essential task is to see and justify relevant similarities and dissimilarities between fact situations. The commonsense of the specific branch of law guides this cognitive-normative task.  As Laws LJ held in the Court of Appeal in N, the protection afforded in D v UK was an extension of an extension of the core meaning of Article 3.
 The Convention aimed to protect individuals from inhuman and degrading treatment by signatory states. In Chahal v UK
 this had been extended to cover the direct actions of non-signatory states (and agents under their control) receiving deportees. Article 3 was further extended in D to include circumstances of extreme human need caused by no direct state action. As such Laws LJ, and a unanimous House of Lords, held that the scope of Article 3 should be construed narrowly. 

What is the contribution of medical law commonsense to the reasoning in N? What changes in that common sense are evident from their Lordships’ decisions? N’s challenge was, Lord Brown noted, not primarily a demand to be free from deportation. It was, in effect, an attempt to obtain medical treatment unavailable in her home country.
 Reasoning in the case thus started from a very specific commonsense understanding of space. It reproduced, rhetorically, the territorially defined space of the Keynesian welfare state. In Lord Hope’s words, to allow the appeal

would risk drawing into the United Kingdom large numbers of people already suffering from HIV in the hope that they too could remain here indefinitely so that they could take the benefit of the medical resources available in this country. This would result in a very great and no doubt unquantifiable commitment of resources which it is, to say the least, highly questionable the state parties to the Convention would ever have agreed to.

Similarly Baroness Hale’s sympathetic recounting of the facts allowed her to affirm that N

is not a would-be immigrant who came here to benefit from our superior services.

Her Ladyship’s evaluation is anchored in a topic of national space delimiting access to ‘our’ national medical resources; a territorially-defined ‘we’ which produces and is entitled to health care. 

This topic is not new to English medical law. It has featured in previous challenges to the allocation of NHS resources. As the welfare state went into fiscal crisis in the 1970s, patients increasingly sought judicial review of decisions to cut back on health care provision. Courts uniformly rejected these applications on grounds of justiciability.
 Allocation of resources at the macro- level was solely a matter for government. At the clinical level doctors had to decide.  The finitude of resources that produced these cases was defined nationally. Consequently, government and NHS planners were best equipped to decide on general allocation, not courts adjudicating on individual disputes. Thus Stephen Brown LJ, rejecting an attempt to compel the provision of more specialist nurses in a Birmingham hospital held that

This is not the forum in which a court can properly express opinions upon the way in which national resources are allocated or distributed… The courts of this country cannot arrange the lists in the hospital.

The commonsense of national space was closely articulated in these decisions with a further topic of ‘tragic scarcity’. As Lord Bingham put it in R v Cambridge Health Authority, ex parte B
I have no doubt that in a perfect world any treatment which a patient, or a patient’s family, sought would be provided, if doctors were willing to give it, no matter what the cost… [However] it is common knowledge that health authorities are constantly pressed to make ends meet… Difficult and agonising judgments have to be made as to how a limited budget is best allocated to the maximum advantage of the maximum number of patients.

Specific scarcity of NHS resources resulted (and still results) from the intentional decisions of politically responsible ministers. Such decisions are shaped in turn by the constraints of specific economic orderings, themselves the product of human choice. However, the topic of tragic scarcity defies the ‘chosenness’ of political and economic arrangements. It naturalizes and eternalises scarcity, it makes of it an uncontestable matter of common sense. As such it mimics market mechanisms, now more prominent in a post-Keynesian era, according to which inability to access goods and services is a matter of individual fate, not social responsibility. Thus did the courts attempt to manage the demands thrown up by a national welfare state gone into fiscal crisis.

Returning to N v Secretary of State for the Home Department, we see the topics of ‘nation’ and ‘tragic scarcity’ articulated in a changed scalar configuration and deployed with some emphasis in their Lordships’ judgments. All expressed keen and no doubt sincere feeling for N’s plight. To quote Lord Nicholls, the facts 

encompass much human misery. No one can fail to be touched by the plight of the appellant and of others in a similar position. The prospect facing them if returned to their home country evokes a lasting sense of deep sadness.

This is what rhetoricians would call argument in the mode of pathos.
 It aims to win the sympathy of the audience, for the appellant certainly, but also for the judge faced with an acutely difficult decision. The dilemma is resolved with a restrictive, oratorical definition of the tasks of the court. For Lord Hope

The function of a judge in a case of this kind … is not to issue decisions based on sympathy… judges must examine the law in a way that suppresses emotion of all kinds. The position that they must adopt is an austere one.

In classical terms this is an appeal to ethos: establishing the status and authority of the speaker.
  As Peter Goodrich has pointed out, the more obvious these rhetorical moves are, the more novel the point being argued for and the greater the speaker’s uncertainty about the concordance of her audience.

N is different from earlier resource cases in that it poses the problem of scale more acutely. The national scale is implicit in decisions such as B and its predecessors, but it has to be thematized directly in N. It is no longer a commonsense assumption that ‘goes without saying’, or a matter of unreflective habitus. The space of medical law, and more broadly the space of the British welfare state, is directly subject to contest. As we have seen, their Lordships managed to reassert the national scale in the face of an attempt to prioritise issues of global solidarity. To a certain extent N mimics the rhetorical manoeuvres of earlier allocation decisions, which asserted national space in the face of attempts to privilege the local. The moral, if not legal, claims of HIV patients beyond Europe are insistent however. In this respect the case instantiates Nancy Fraser’s recent argument that
Although it went unnoticed at the time, [the Keynesian- national[] framework lent a distinctive shape to arguments about social justice. Taking for granted the modern territorial state as the appropriate unit, and its citizens as the pertinent subjects, such arguments turned on what precisely those citizens owe one another…. Today however this framework is losing its aura of self-evidence.

b
Secretary of State for Health v R (on the application of Watts)

Mrs Yvonne Watts had been told to wait 12 months for a total hip replacement operation by her local Primary Care Trust (PCT). Since this was within the Department of Health’s target waiting time of 15 months the PCT refused to fund a trip to Lille in France to have the operation performed there at an earlier date. She proceeded at her own expense. Seeking judicial review of the PCT’s refusal,
 Mrs Watts invoked her European Community law right to travel to avail of services provided in another member state. In implementation of this right, she claimed, the PCT was obliged to reimburse her costs. At first instance, Munby J held in her favour on the point of Community law. On the facts, however, it appeared that the PCT had made a revised offer of treatment two months before the scheduled date of the Lille operation which Mrs Watts could reasonably have accepted. Her claim failed accordingly. 

The Secretary of State for Health appealed against the ruling that, on principle, there was a right to reimbursement. Lord Justice May for the Court of Appeal ultimately held that decision of the case should be suspended and a reference made to the European Court of Justice for clarification of the law. The recently issued opinion of the Advocate General was delivered in favour of Mrs Watts. Most commentators expect the ECJ to adopt this position. Such a verdict will have profound implications for English medical law. I do not propose to study the issues European law in any depth here, preferring instead to concentrate on the Court of Appeal’s understanding of the momentousness of the matter at hand. A close rhetorical examination of May LJ’s decision will reveal the contested nature of this re-articulation of medical law space.

Article 49 (ex 59) of the European Community Treaty prohibits restrictions on the freedom to provide services to nationals of other member states. The ECJ has erected a substantial edifice of interpretation on Article 49 (ex 59), to the extent that appeals to its literal meaning ‘may not be regarded as persuasive.’
 Thus, the right of a consumer to travel to avail of services has been guaranteed as a corollary of Article 49 (ex 59).
 This effective right is further expanded by Article 22 of Council Regulation 1408/71, which provides that a recipient of social services in one member state may avail of ‘treatment appropriate to his condition’ in another member state at the expense of the relevant home institution. The ECJ has defined ‘home institution’ to include state-backed contributory sickness funds.
 Funding may be refused by the home institution unless the patient cannot be offered treatment ‘within the time normally necessary for obtaining’ it at home.
 The issue in Watts was whether the refusal of the relevant authorization by the PCT and the Department of Health was supported by the exception to Article 22. In other words was it an objectively justifiable and proportionate restriction on Mrs Watts’ Article 49 (ex 59) rights?

In the terms of the relevant ECJ jurisprudence, the Court of Appeal had to decide whether there would be ‘undue delay’ in treating Mrs Watts if she were not enabled to undergo the operation in France.
 The Secretary of State contended that the treatment-specific waiting list times prescribed for PCTs by the Department of Health should be taken into account in this decision. It argued that objective justification for a restriction of this scope was provided by the need for financial stability in public health care systems. While recognizing that this indeed was the broad justification for the authorization requirement contained in Article 22, the Court of Appeal held that national waiting lists could play no role in determining the question of ‘undue delay’. The ECJ had established, most recently in the case of Inizan,
 that the ‘time normally necessary’ for obtaining treatment is solely a matter of clinical judgment. The extent of the patient’s disability, their pain and likely prognosis were the co-ordinates of this judgment, exclusive of the detailed economic considerations embodied in waiting lists. 

May LJ thus followed the logic of the ECJ to its conclusion, namely that whenever a patient’s doctors judged them to be in need of treatment sooner than the waiting time prescribed by the Department of Health, that patient should be entitled to ‘jump the queue’ by travelling to another member state with the financial support of their local PCT. He was plainly disturbed by the prospects for the National Health Service opened up by this entitlement. In particular he was sympathetic to the argument that the effect of Community law here would be to

disrupt NHS budgets and planning and undermine any system of orderly waiting lists... [Furthermore] if the NHS were required to pay the costs of some of its patients having treatment abroad at a time earlier than they would receive it in the United Kingdom this would require additional resources.

Since waiting lists were a product of scarce resources this extra funding could only be obtained if 

those who did not have treatment abroad received their treatment at a later time than they otherwise would or if the NHS ceased to provide some treatments that it currently does provide.

The mobile patient benefited from EU law rights, whereas

those resident in this country have no entitlement under private law to claim funding of medical treatment from the NHS. Nor does public law entitle them to any specific treatment at any particular time.

May LJ’s decision to refer to the ECJ a set of issues which had been largely settled in earlier cases testifies to his concern for clarity in an area of constitutional significance for the NHS. If as the ECJ has held, ‘Community law does not detract from the power of member states to organize their own social security systems’,
 can it be true that the edifice constructed on Article 49 (ex 59) EC 

operates ‘to dictate the national health service budget of the individual member states?’
 The mutual implication of scale and economic ordering is clear from his Lordships comment that it is not

comfortable to derive a potential obligation on a member state to provide larger resources to a publicly funded national health service from a  principle designed to protect commercial service providers in other member states.
 

The ECJ has not yet decided the matter. However, the opinion of Advocate General Geelhoed, was recently issued. He found in favour of Mrs Watts on the ground that while restrictions on her Art 49 right were permissible, these had to be transparent, known in advance and subject to an expeditious and accessible procedure of authorization. NHS patients could benefit from these rights in the same way as other Europeans enrolled in state or private insurance schemes.
 While waiting lists were recognized as a legitimate means of matching demand with supply of health services, authorization could not be dependent on nationally established waiting times.
 Rather the patient’s individual clinical need should determine whether their treatment abroad is funded.

The Advocate General nicely formulated the spatial dimensions of the case.

[A] person in Mrs Watts’ position possess two different qualities which are inherently contradictory. At the national level, her status is determined by her affiliation to the national social security scheme, under which she does not enjoy entitlement to be treated at any particular time or place. From the point of view of Community law, on the other hand, she is a recipient of medical services, who, subject to justifiable restrictions imposed by national law, enjoys freedom of choice in respect of the treatment she requires.
 

National and regional scales are here articulated together: there is no question of the European market simply absorbing the national welfare sector.
 Thus, the Article 49 EC right of the patient to travel (with national funding) to avail of medical services in another members state is subject to a permissible requirement of prior authorization. Otherwise 

all the planning within the system which is designed to guarantee a rationalised, stable, balanced and accessible supply of hospital services would be jeopardized at a stroke.

As has been seen, this imperative is circumscribed by the individual clinical needs of the patient and the economic interest of non-national health providers in treating them. Moreover

the fact that authorization might result in the necessity of allocating additional funding to the NHS budget cannot in itself be considered to be a circumstance which can be taken into account …[It] should be specified that the interest in guaranteeing the financial stability of the system evidently concerns the  stability in the longer-term perspective and does not relate to balancing the books on an annual basis.

Indeed, the provision of care free of charge at the point of use and the imperative to manage finite resources were held to relate to the economic organization of the NHS. As such they could not be considered in deciding the case.
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