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“New” Global Development Assistance Modalities and the Rights of the Orphaned Child

By Garton Kamchedzera(
1. Introduction

The population of orphaned children, however is rising particularly in developing countries because of AIDS. Cursory reference to globalized human rights and development assistance discourses might indicate that the orphaned child matters. It on the Rights of the Child,
 encompasses the orphaned child in its scope. Every child must, according to human rights discourse, enjoy the rights stipulated in the Convention.
 The Convention grants additional instrumental rights to the child who has permanently or temporarily been deprived of her his family environment.
 Such children, who include those orphaned, are entitled to special assistance from the state, alternative care,
 and periodic review if alternatively placed.
 On its part, the law of international development assistance has, at least since the U.N. Charter, insisted on international cooperation and assistance.
 

This paper examines both human rights and development assistance discourses in the light of current trends related to orphanhood. In particular, the paper interrogates the dominant modalities for the delivery of development assistance in the context of human rights and their correlative duties. In this regard, the paper joins Tan to question the dominant modalities of development assistance.
 The argument in the paper is that new development assistance modalities are not based on a practical human rights discourse that recognizes the essence of correlative duties and which can make maximum contribution to the progressive well-being of orphaned children.

The paper is in five parts, of which this introduction is the first. The second part questions dominant theoretical conceptions of both human rights and development assistance. That part insists that the basis for human rights or development assistance must be progressive well-being. The third part examines the key threats posed by orphanhood against human development, finds orphan-based global divisions. The fourth part argues that the “new” development assistance modalities are neither new, nor legal, nor appropriate for the progressive well-being of the orphaned child. The last part is the conclusion. It calls for a discourse of development assistance based on practical realisation of human rights and correlative duties at all societal levels. The test for any development assistance modalities, the conclusion underlines, is to make maximum contribution to the well-being of the orphaned child. 

2. Human Rights, Development Assistance, Orphanhood, and Well-being

Human rights and development assistance converge on at least one broad expressed human aspiration: progressive well-being. The preambles of global human rights instruments underline such aspirations as survival, development, peace, dignity, participation, protection, freedom, progress, equality, justice, and respect.
 These are human aspirations for everyone. The quality of enjoyment of these life goals is never closed. However, enjoyment of life goals such as these is supposed to be progressive. This is because the goals are based on human needs, which are dynamic. 

Well-being signifies what every person must enjoy and how such a person should be treated. These ends, the what and how of life, are dynamic, responding to changed conditions, aspirations, relations, and obstacles. Human rights discourse is about well-being in so far as it posits human goals, values and principles. Indeed, derivatives of the word “right”, “righteous” and “righteousness” capture the ideal gist of international human rights norms, one value of which is justice. In this sense, specific human rights such as food, shelter, education, and freedom of expression can be described as need-based entitlements that every human being must normally enjoy. Human rights principles such as universality, non-discrimination, respect for human dignity, participation, interdependence, and accountability relate to how every person must be treated and how decisions and action must be approach and taken. Development assistance must comply and promote both such specific human rights and principles in its contribution to well-being.

2.1 Human Rights as Well-being Entitlements

The view of human rights as entitlements that are necessary for well-being is increasingly becoming common.. In the Vienna Declaration on Human Rights, the link between human rights, development and well-being was recognized as inexplicable:

“Well-being of people also requires the exercise of all human rights and fundamental freedoms, access to the provision of good education, health care, and other public services and the development of harmonious relations within communities.”
 

This conception of well-being transcends descriptions of development premised on contract doctrine. The Human Development Report’s description of human development as “a process of enlarging people’s choices, by expanding human functionings and capabilities” 
 is too narrow. To enjoy well-being does not necessarily mean ability to exercise choices, although the net effect of enjoying such rights results in expanded choices and capabilities. In the same vein, Amartya Sen’s increasing dominant link of human rights to development is narrow. Sen
 focuses on freedom and choice to determine well-being. In contrast, an earlier articulation, by the University of Helsinki, of well-being with regard to measurement appears more holist and inclusive of orphaned children. The University of Helsinki propounded a method termed as “Having, Loving, and Being”, a catch-phrase intended to stress that there are certain needs without which a human being is unable to survive, avoid misery, and participate in society.
 “Having”, includes health, education, and economic resources, “Loving” is a catchword for the need to relate to other people and form social identities.
 “Being” connotes the need for integration into society and to live in harmony with nature.
 In this sense, the progressive well-being of the orphaned child must relate to what she or he enjoys in life and how she or he is treated. How that child is treated will depend on the processes, strategies, modalities, decisions and actions that people and institutions take at various levels of society, including at the global level. In this sense, development assistance is rightly recognised as a global-level strategy for progressive well-being. 

One human rights-related goal in that quest for well-being is global justice. Global justice is inexplicably connected to globalisation, often criticised for being unfair to the vulnerable such as orphaned children. In this regard, Singer has called for a “global ethics”, to reflect that human beings live in one world.
  Such ethics could easily have come from human rights discourse. However, there is increasing debate on whether the globalised human rights discourse can contribute towards global justice. Some regard human rights discourse as an example of imperialistic hegemony. For example, Ghai observes that the human rights, as a programme, has not contributed much to social progress, since the Copenhagen Declaration reflects this perspective.
 Baxi has observed that though largely globalised, the human rights discourse as represented by the Universal Declaration of Human Rights is increasingly subdued by human rights that are “trade-related” and “market-friendly.”
 Fitzpatrick, however, has argued that both human rights and globalisation may provide answers to address issues related to well-being because they appeal to that which may be globally human.
 This, Fitzpatrick argues, is despite the fact that both globalisation and human rights are exclusionary in set-up and imperialistic use. If there is a common humanness in the world and provided human rights attempt to address or be based on such commonality, then Fitzpatrick’s point needs to be taken seriously. The point is pertinent because human rights, like all rights, correlate to duties.
 It is a worthwhile question to consider whether the correlation of human rights to duties can be applied to development assistance.

The application of the notion of duty to global justice with regard to developing countries has been vigorously posited by Pogge,
 He views global governance as a hegemonic strategy mainly against the poor. From a perspective of moral universalism
 his analysis of well-being often involves reference to human rights. To him, development assistance is not mere help or charity, but a matter of duty. Unlike many who are optimistic, Pogge regards the Millennium Development Goal to eradicate poverty as “go slow”.
 

The scope of Pogge’s central argument, that there is a duty to ensure the well-being of the poor extends to development assistance and aid, as a strategy for well-being. It further encompasses the orphaned child, a vulnerable person.  Development assistance and aid, according to Pogge are necessary because of the injustices rich countries and institutions have inflicted on the poor and other vulnerable people.
 The global political and economic order, according to Pogge,  harms people in developing countries. Pogge rejects the shifting of blame to such countries, perceiving the main causes as global. In this light, Pogge stresses that those in position to provide “aid” or development assistance have negative duties “not to uphold injustice, not to contribute to profit from the unjust enrichment of others.”
 Such people are implicated regarding the misery of the poor.
 The question, according to Pogge, is not to help the poor or vulnerable, but rather as a means to protect “them from the effects of global rules whose injustice benefits”
 those better-off. Such rules include international law, which he describes as recognising and violating the rights of the poor.

There are at least two strong points to underline from Pogge’s thesis, with regard to the well-being of orphaned children. The first is the energy of the direct language to connect misery with people’s decisions and actions. Such direct use of language allows necessary linkages of the well-being of the orphaned child and those who may be guilty of not performing the relevant negative duties. Causes of poor well-being are linked to actual role players. An orphaned child who dies, for example, does not just die. She or he is killed by or dies as a result of decisions and actions taken or not taken by specific individuals. Though contested,
 Pogge rightly identifies the causes of poor well-being to failed duties and duty bearers. This makes Pogge’s discourse practical in that specific actions can focus on the capacity strengths and gaps of the duty bearers, to have them perform their duties. The second point is that Pogge calls for a radical reform of the current global governance and institutionalisation processes and systems. The glaring indicators on global inequalities are a case that the current globalised politico-economic systems and processes are either causing or failing to address the misery of the vulnerable.

However, Pogge’s thesis is not sufficiently practical with regard to human rights, or correlatively, duties to realise human rights. There are four shortfalls in the thesis, in this regard. The first is its obsession with negative duties. Such duties are undeniably important. However positive duties are necessary for progressive well-being, if the world is viewed as one.
 Such type of duties would constitute the reformed systems that Pogge advocates. The second shortfall is that Pogge does not underline that having a duty entails fiduciary performance. Each duty, positive or negative, must be discharged in a fiduciary manner. In the Common Law, a fiduciary must not have her or his duty conflict with her or his interests. 
 She or he must further prudently manage resources entrusted within the scope of the duty. 
 The fiduciary must further act and allocate resources fairly to those who must benefit from the fiduciary relationship. 
 Such principles, as developed by the Common Law, would help cement the practical ethos of the duties whose discharge must benefit the vulnerable such as orphaned children. The third shortfall is that Pogge does not articulate the causes for poor well-being by societal level and the consequent synergies. A cogent network of duties and duty bearers is essential to ensure that the vulnerable enjoy human rights. Such a network of duties and duty bearers would link duty bearers and rights holders in way that lower level duty bearers can become rights holders against upper level duty bearers. The fourth shortfall is that Pogge's thesis does not underline the centrality of accountability for any duty bearers with regard to the enjoyment of human rights or, indeed, any right. Any reformed global system and processes cannot truly claim to be proper if it does not have effective mechanisms and accessibility to ensure that rights holders can demand the enjoyment of their rights.

As a strategy for well-being, development assistance is provided as a means for either development, relief, or other forms of support. In all its forms, it is always expressed to be for human well-being. The Millennium Declaration,
 which has been used by the United Nations to mobilize resources globally,
 is about improving the human conditions. The hope embedded in the Millennium Development Goals is that since 2000, countries will progressively improve the well-being of their populations.
 This hope assumes the fiduciary performance of obligations or duties. 

2.2    Well-being, International Human Rights Law, and Development Assistance  

The international law on development assistance alludes to the performance of duties. The UN Charter aspires for the “the creation of conditions of stability and well-being.”
 Such conditions are viewed as necessary for peaceful and friendly relations. In this quest, member states have a commitment “to take joint and separate action in cooperation”
 with the United Nations. The International Covenant on Economic, Social, and Cultural Rights is not as emphatic. The duty, according to Article 2 of the Covenant, is on the State “individually and through international assistance and co-operation.” Article 22, on international technical assistance, requires a duty to bring to the attention of other UN organs and member states matters related to international technical assistance. The General Comment on Article 2 attempts to make international assistance an obligation for all states.
 “It is particularly incumbent upon those States which are in a position to assist others in this regard”, the General Comment insists. The General Comment underlines the importance of a set of standards intended not to be binding, the Declaration on the Right to Development.
 The Declaration places primary responsibility on state parties “for the creation of national and international conditions favourable to the realization of the right to development.” Article 3(2) of the Declaration attempts to mix the notion of duty notions that make international law weak, particularly sovereignty. In its terms,

States have the duty to co-operate with each other in ensuring development and eliminating obstacles to development. States should realize their rights and fulfil their duties in such a manner as to promote a new international economic order based on sovereign equality, interdependence, mutual interest and co-operation among all States, as well as to encourage the observance and realization of human rights.

The duty to cooperate in ensuring development has so far not been followed by binding modalities for compliance. Subsequent binding standards and declarations have largely repeated in the UN Charter, and Article 4 of the International Covenant on Economic Social and Cultural Rights 1966. An example is Article 4 of the Convention on the Rights of the Child, which merely repeats Article 2 of the 1966 Covenant. More elaborate standards are contained in Declarations, regarded merely as expressions of good intentions, dependent on good conscience. The Copenhagen Declaration of Social Development
 and the Millennium Development Declaration
 are two prominent examples. These, if ever they are to be indisputably regarded as law, have to await the slow process of becoming customary international law or the quicker direct incorporation into domestic law by those states that willingly desire to be effectively bound. The evidence of such direct incorporation is so far weak. Not all countries among those referred to as the G8, the eight richest, have clear legislation on development assistance compatible with the international standards. Those that have recently passed legislation on development assistance have not reflected the duty to render development assistance, as promoted by international law. For example, although the United Kingdom’s International Development Act makes poverty reduction the core of British development assistance, the Secretary of State has wide discretionary powers to determine the nature, direction, quantum and mode of aid.
 Japan has a law establishing a bank on international cooperation, very much from the perspective of the, domestic and global economy.
 Outside the G8, there are encouraging examples from Scandinavia. For example, Denmark’s Act on International Development Co-operation Act
 refers to the Commitments in Articles 55 and 56 of the UN Charter. However, the Act is largely administrative. It requires the minister responsible to present plans for development assistance for the approval of Parliament. However, there is yet to be national legislation to require that development assistance should constitute 0.7 per cent of Gross National Income of donor countries, as first advocated by the Pearson Report
 and ever since a call from those deeply concerned with global inequalities.
 

The notion of duty in development assistance remains very weak as can be gathered from the language normally used. Notions such as “assistance”, “aid”, “relief”, “debt forgiveness”, “donors”, are not compatible with a discourse of duties. In this sense, Pogge is right to argue that the globalised politico-economic system is too weak to address global injustice. These are examples of language from a world of charity, pity, or benevolence. In contrast, a duty-based discourse would entail that contribution to well-being should be maximum. This would be compatible with the duty placed on states at the national level by international law that the use of resources to realise human rights must be to the maximum extent. Making maximum contribution to the realisation of the rights of the orphaned child is what can catalyse their progressive well-being.

2.3   Five Unarticulated Implications of Rights and Duties for Development Assistance 

The weakness of the notion of duty in development cooperation is largely a result of human rights discourse, which appears inarticulate with regard to duties. Not only is the simple notion that rights correlate to duties often forgotten, but the practical implications for development work are not expressed beyond some duties that may be contained in international human rights instruments and General Comments. In this regard, there are five unarticulated implications of the notion that the rights of the orphaned child correlate to duties that must practically be properly performed. 

The first is that duties correlative to a human rights are often a mixture of legal and non-legal norms. There are three reasons for this often unarticulated prong. Firstly, duties correlative to the realization of child rights are dynamic, as realization depends on what “should be done” and by whom, to address a manifestation and its synergistic causes. In contrast, the prescribed law depends on systematic formulation and establishment. As such, it cannot keep pace with what must be done to maintain progressive well-being. Secondly, prescribed legal norms are usually made at the corporate level by fallible human beings who may lack the ability to predict actual situations. In this case, reflexive legal systems tend to provide frameworks and process from which duties can be generated and performed. Thirdly, the international law on development assistance has a tendency of leaving potentially effective duties at the Declaration level. Such has been the case with the Millennium Declaration, the Millennium Development Goals and many other standards related to development assistance. More importantly, fourthly, the international law of development assistance lacks legal mechanisms to use the legal and non-legal norms to make maximum contribution to the well-being of the vulnerable, such as orphaned children.

The second often unarticulated prong of the correlation of rights and duties for progressive well-being is that duties and duty bearers exist in a pattern across societal levels.
 At each level, from the individual to the global, certain duties have to be performed to realize rights at the individual or household level. The orphaned child as a rights holder would immediately depend on the performance of duties by adults at the household and community levels. To perform their duties properly, duty bearers at the household and community levels, are in turn, rights holders against upper level duty bearers. The realization of the rights of the child therefore cannot be just at one level, as globalized development assistance discourse seems to imply. Human rights discourse realises this important point. Thus in the Convention on the Rights of the Child, duties are placed not only on states, but other duty bearers such as parents,
 extended families,
 schools, the media,
 state organs,
 international organisations.
 In contrast, the international law on development assistance seems obsessed with states and international cooperation, without guidance on standards that can address the patterns of duties and duty bearers within and between countries. Such patterns may be broken, as would be the case in situation where decentralization is weak or non-existent. 

The third often-unarticulated prong is that correlative duties, what should be done for progressive well-being, have to be performed properly. In many poor countries, duties correlative to human rights are often neglected. Such neglect is the main cause of the poor enjoyment of human rights in those countries. If performed, they are usually discharged improperly. In some cases, duty bearers may actually be playing negative roles, such as in situations where orphaned children are disinherited. International law on human rights, as a discourse, expects states, as primarily duty bearers, to ensure that all duty bearers perform their obligations properly. This is why accountability is important with regard to human rights. However, international law’s system to check the execution of such primary obligation by the State is weak. It is largely dependent on a reporting system, as is the case with child rights.
 

The fourth often unarticulated prong of the correlation between a human right and correlative duties is that it is necessary to ensure that there are sufficient capacities for demand and supply of human rights. This entails the ability of rights holders to demand the enjoyment of their rights. As lower duty bearers are rights holders against upper level duty bearers across the societal levels, they too must have sufficient capacities to make effective demands against upper level duty bearers. At the same time, all duty bearers must have sufficient capacities to perform their duties. This means that the practical implication of a human rights discourse from development assistance should be to address the capacity strengths and gaps of both the supply and demand side of rights enjoyment. This partly entails empowering the orphaned child to demand the enjoyment of her or his human rights.

The fifth often unarticulated prong of the correlation between a human right and duties is that people who are vulnerable are unlikely to make effective demands. They are likely to depend on others for the demanding of the enjoyment of their human rights. This would entail, practically, that a legal system should have processes and systems that can facilitate access to justice. For many orphaned children, the dependency is exacerbated by the fact that many would not have the requisite physical and economic capacities to access justice. International human rights law’s view of justice, in relation to children, is often juvenile justice.
 It lacks norms to ensure that a legal system has effective processes and systems to facilitate the delivery of social justice to orphaned children.

3. Well-being, Development Assistance and Two Types of Orphanhood

Orphanhood is often an example of vulnerability.
 Indeed such is the situation in the countries most affected, such as Tanzania.
 This however need not be the case. One type of orphanhood is that which does not significantly threaten individual and human development. The second is that which threatens individual and human development or well-being. This type of orphanhood can be described as debilitating. Viewed in this way, orphanhood is very much a social construct, constructed at particular societal levels through the failure or actions of duty bearers to prevent incidents of orphanhood, tackle its manifestations, and rehabilitate those adversely affected.

3.1 Orphanhood as a Threat to the Millennium Development Goals

Orphanhood, as experienced in developing countries, is a social construct that is antithetical to individual and human development. In this regard, orphanhood has been characterised as a threat to the realisation of the Millennium Development Goals. Orphanhood in Sub-Saharan Africa, Asia, and Latin America and the Caribbean is often associated with poor enjoyment of human rights.
 Orphaned children tend not to enjoy human rights related to participation, education, health, adequate standard of living, alternative care, periodic review if in alternative placement, and protection from abuse and exploitation, protection from neglect, access to reproductive health services, food, and information. In addition, the children least enjoying these rights are often discriminated against, treated as objects of charity, and live or die with violated dignities. As a group, orphaned children in Sub-Saharan Africa, Asia, and Latin America and the Caribbean are a major sources of negative indicators on human development.
 

Orphaned children in the developing world are likely to suffer other forms of vulnerability.
 Due to the absence of parents, many orphaned children in the developing world are heads of households,
 fending and providing for siblings. Child headed households and others affected by orphanhood, tend to be destitute. Old and often poor grandmothers are increasingly left with the responsibility of caring for orphaned grandchildren, as a result of AIDS. Many orphaned children are likely to be or work on the street. Deprived children are vulnerable to be in conflict with the law. Orphaned children are likely to be overburdened with domestic work in foster homes of suffer exploitative child labour. They are further likely to be subjected to or in especial danger of being physically and sexually abused or exploited. Many girls are forced to marry early and or to become tee mothers.

Orphaned children, as people who suffer poor enjoyment of human rights have, ironically, been a source of evidence that the Millennium Development Goals may not be attained. In this sense, orphanhood has contributed to an increase in development assistance and commitments. This is partly because the meeting of each of the Millennium Development Goals would be jeopardized if the well-being of the orphaned child is ignored. So galvanized has been the resolve to address orphanhood that a global framework for OVC (orphans and other vulnerable children) was published in 2004.

Since the Millennium Development Goals were passed, therefore, more economic resources have been promised to address meet the Millennium Development Goals.
 The estimate was that aid was at $78 billion in 2004, $12 billion higher than in 2000 in real terms. Between 2000 and 2004, the USA’s ratio of AID to GNI increased from 0.10% to0.16%. The transition economies from Eastern Europe are becoming new donors, so are the oil-rich Arabic countries.  In addition, there were pledges to increase aid at the Monterrey Conference. 
The post-Millennium Declaration era has further been characterised by announcements for increased “aid.” The USA, the largest donor in financial terms, announced its Millennium Challenge Account, to raise aid spending by 50%. This translates into $4 to $5 billion annually by 2006. The European Union members’ 2005 commitments to attain the 0.7% of GNI target could raise an additional $30 to $40 billion by 2015. Canada has pledged to double its 2001 aid base by 2010, whilst doubling its aid to Africa by 2008. In addition, philanthropic billionaires have since 2000 increased their support to meeting the Millennium Development Goals.
 
The likely failure to attain the Millennium Development Goals call into question the motivation for the concern that has resulted into the increased albeit insufficient development assistance. Three types of motives, all of the very pertinent to orphanhood, help explain the concern about the possible failure to meet the goals. The first, and most consistent with human rights discourse, is compliance with international law. States must render assistance to each other, according to international human rights law.
 Such motivation would recognize that children have to enjoy progressive well-being as a matter of right. There is, however, very little evidence to indicate the dominance of such motivation. The little available evidence includes the Mission Statement of UNICEF,
 which dispenses multilateral development assistance. Demark too refers to the UN Charter as one reason for its development assistance.
 

The third and dominant motivation is enlightened self interests.
 There is a host of bases for enlightened self interest. Some give because they perceive orphanhood as a threat to their security. Giving is viewed as a way to prevent criminality and safeguard personal, property, and national security. Others view orphanhood as a drain on the national economy, since the State may costs to care for people who have no or little means for sustenance. Others may regard orphanhood as a threat to current or future markets, since such children may develop with reduced capacities as actual or potential consumers and producers. 

Irrespective of the motive for development assistance, there is a strong view that aid is still essential for human development in poor countries. The Human Development Report 2005 makes the following assertion in this regard:

Aid is a unique resource. It is the only international mechanism that can be directed to the poorest—to secure their rights to basic services, to promote equity, to address the enormous gulf in global living standards and to build human capacity, the foundation of wealth and opportunity.

Despite such sentiments, international law plays little, if any, influence. The procurement of development assistance is therefore on the basis of charity and not law. Ironically, as a discourse, human rights discourse finds aid acceptable even when it is not based on duty. The paradox is that human rights’ logic, that rights correlate to duties, appears symbolic or a sham. 

3.2
Orphanhood as A Cause of Global Divisions 

Orphanhood is not just helping raise development assistance to meet the Millennium Development Goals. It is also exacerbating global divisions between rich and poor countries. There are at least two lines of divisions in this regard. The first is that the incidents of orphanhood are largely experienced in Sub-Saharan Africa, Asia, and Latin America and the Caribbean, where debilitating orphanhood is escalating. With improved health and general quality of life, the levels and trends of orphanhood should have been decreasing.
 That trend has however been reversed in Sub-Saharan Africa, Asia, and Latin America and the Caribbean. In 2003, 93 countries from Sub-Saharan Africa, Asia, and Latin America and the Caribbean had 143 million orphaned children, largely because of AIDS.
. The impact of AIDS is so great that between 2001 and 2003, the global number of orphaned children due to AIDS rose from 11.5 million to 15 million. Sub-Saharan Africa, hardest hit by AIDS and poverty, has the highest proportion of orphaned children, at 12.3%, 43.4 in absolute numbers. This was an increase of one third since 1990. By 2010, estimates indicate that one in three children in the hardest hit 25 countries will be orphaned. Of these 25 countries, only one is not Sub-Saharan., with the highest country proportion in Botswana, at 20%. Although the rate for Asia is lower, at 7.3%, the region had the largest absolute number of orphans in 2003, 87.6 million.
 Latin America too is not spared, with 7 6.2% of its children aged between 0 to 17 years in 2003.
 The trends further show that not only are there disproportionate burdens on women, but that more and more female carers will die leaving orphaned children. Whilst there were more paternal orphaned children in 2000, there will be more maternal and double orphaned children by 2010. All these trends are not shared by any of the G8 and other high human development ranked countries.

The second line of global division is that the causes of debilitating orphanhood are largely mirrored in the structural causes of underdevelopment that prevail in most Sub-Saharan Africa. The persistent immediate causes of orphanhood include HIV and AIDS and its effects.
 From AIDS and other preventable diseases, parents die. Many of those who die because of having been infected by HIV contract the virus mainly because of careless sex. The result is absence of or weakened duty bearers, when parents or willing relatives are dead or unable to care for the child due to illness. Governments are still unable to facilitate adequate access to ARVs. Health systems are weak in their management of illnesses, especially opportunistic diseases. In cases where the economy is in decline, such as Zimbabwe, orphanhood can easily become a major developmental problem.
 Although regarded as rights holders by human rights discourse, orphaned children remain very much objects of charity. One reason for this is that there is a weak appreciation of the duty to respect the rights of orphaned children, as exemplified by cases of inheritance dispossession.

These global divisions make orphanhhod one attribute that weakens Sub-Saharan Africa countries as global partners with rich countries or donors. The need to counter debilitating orophanhood makes these countries vulnerable to the control of those that have resources to give. The susceptibility of many orphaned children to disease, death, illiteracy, discrimination, and exploitation entail extra state expenditure and loss in productivity. Previously, Sub-Saharan Africa could have relied on its extended family social insurance systems. The scale of the problems and the effects of the cash economy however has so weakened both the nuclear and extended family that they are struggling to cope.
 In the words of a Kenyan widow,

In the past, people used to care for orphans and loved them, but these days they are so many and many people have died who could have assisted them and therefore orphanhood is a common phenomenon, not strange. The few who are alive cannot support them.

The dominant policy is still that orphaned children should be nurtured in families. The Global Framework indorses this view.
 The state’s lack of well-directed resources has resulted in this policy being a tool for the state to abandon its duties. This contributes to the increase in family poverty,
 despite widespread attempts to provide support from non-governmental organisations that account to donors and boards and not the rights holders. As a result, there are continuing calls for more work and suggestions of “better” frameworks.

4.
Orphanhood, Human Rights, and Development Assistance Modalities

The aspirations, goals, and benchmarks generated by global human rights and development assistance could still address the human development problems posed by orphanhood if they were implemented and met. However, the history of development cooperation and international human rights law is characterized by both promising proclamation and broken promises. The Human Development Report has characterized human rights and international development assistance as having made positive contribution to human well-being.
 However, the Report has also regretted lack of sufficient progress particularly with regard to developing countries and vulnerable people. Although aid is increasing, the base is low and its history has hitherto been “a legacy of sustained underperformance.” 

4.1   Development Assistance and Gathering Consensus

Since 2000, there has been marked consensus that poverty and other conditions associated with poor enjoyment of human rights must be effectively addressed. The consensus partly explains the increase in resources for the well-being of orphaned children. Three processes have been associated with such gathering consensus at the globalized development assistance and human rights level. 
The first has been the process associated with the Millennium Declaration. The Millennium Declaration
 and the Millennium Development Goals
 made under the Declaration remain the landmark frameworks to galvanize consensus on development assistance. Since the Declaration and the Millennium Development Goals, the United Nations and others including the World Bank have had a moral platform to underline global inequalities and injustice, including the plight of orphaned children. Of course there is no Millennium Goal explicitly on orphaned children, but the Declaration and the Goals are very much about orphaned children in so far as they attempt to tackle vulnerability. First, the Millennium Development Declaration, which is broader in scope than the goals, requires a halt in the trends on orphanhood. Second, one of the goals is on AIDS, the major cause of escalating orphanhood, contributing between 11 and 78 per cent for the 11 countries hardest hit by AIDS. 
Third, each of the Millennium Development Goals, offers hope to address the vulnerability associated with orphanhood. Orphaned children are among the poorest of the poor, which the Millennium Development Goals hopes will be halved by 2015. Many orphaned children are not in school, dropping out of school, and achieving lowly. Universal access to education cannot therefore be attained by 2015 if orphaned children are not subjects of priority action in education. Orphanhood, further, has a gender dimension, with girls bearing disproportionate disadvantage in education, child labour and discrimination. The Millennium Development Goal to promote gender equality and empower women cannot be achieved without priority focus on orphaned girls. The Millennium Goal to reduce child mortality cannot be attained equitably without a focus on orphaned children since mortality is high among such children. The goal to reduce maternal mortality ratio by three quarters by 2015 cannot be equitably attained without a focus on orphanhood, as orphaned children tend to be victims of early marriage or parenthood, major causes of maternal deaths. The quest to “halt and begin to reverse” trends in HIV infections and prevalence of AIDS, malaria, tuberculosis, and other major diseases cannot succeed if it ignores sections that are most susceptible to them. Not only is the population of orphaned children infected with HIV rising; but such children are further susceptible to AIDS and other diseases. As a goal, the population of people without access to safe drinking water may be hard to attain if the general lack of access to basic social services. Similarly, the benchmarks in the last goal, including on such crucial areas as fair trade, debt relief, access to drugs, and access to benefits could help improve the well-being of orphaned children. 

The second in cementing consensus on development assistance has been a global movement to make development assistance more effective. The glaring injustices between the rich and the poor in the light of the Millennium Development Goals have resulted in frustration. Increasingly, it is becoming clear that most countries will not attain the Millennium Development Goals. The leaders of the World Bank and the International Monetary Fund summarised a report on progress regarding the goals in the following terms:

The report’s central message is clear: without early and tangible action to accelerate progress, the MDGs will be seriously jeopardized— especially in Sub-Saharan Africa, which at current trends will fall short of all the goals. At stake are prospects not only for hundreds of millions of people to escape poverty, disease, and illiteracy, but also for long-term peace and security—objectives intimately linked to development.

Major players on development assistance, consistent with sentiments such as these, have been rethinking development cooperation.
 The Human Development Report insists that both the quantity and quality of development assistance need to be increased.
 The report discusses “tied aid” and failure to match commitments and headlines with actual development assistance as some of the main causes for the strong likelihood that the Millennium Development Goals may not be achieved.

In focussing on aid quality, others have underlined the need to use more effective modalities. The diagnosis, according to this school of though, is that development assistance is poorly coordinated, disjointed, expensive, not aligned or harmonised to national priorities and efforts, in need of country-level ownership, poorly accounted for and ineffective. It is in this light that the following statement from the Monterrey Summit must be understood:

In the increasingly globalizing interdependent world economy, a holistic approach to the interconnected national, international and systemic challenges of financing for development — sustainable, gender-sensitive, people-centred development — in all parts of the globe is essential. Such an approach must open up opportunities for all and help to ensure that resources are created and used effectively and that strong, accountable institutions are established at all levels. To that end, collective and coherent action is needed in each interrelated area of our agenda, involving all stakeholders in active partnership.

A process, following the Millennium Declaration established a “High Level Forum” on “aid effectiveness.” The Forum met in Rome in February 2003 to agree on the need to make “aid” more effective by harmonizing and aligning development assistance with national priorities, programmes and policies.
  In February 2004, results-based management was underlined by the Marrakech Roundtable.
 The following year, between 28th February, and 2nd March, 2005, the Paris Declaration on Effectiveness, Ownership, Harmonization, Alignment, Results and Mutual Accountability was agreed by the “High-Level Forum”.
 The Ministers of developed and developing countries responsible for promoting development and Heads of multilateral and bilateral development institutions, resolved to “take far-reaching and monitorable actions to reform the ways we deliver and manage aid”, as they approached the five-year review of the Millennium Declaration and the eight goals based on it. The 92 government and 26 development organisations participants agreed on indicators on their collective goals. Those collective goals were effectiveness, ownership, harmonization, alignment, results and mutual accountability. The Declaration’s assumption is that the Millennium Development Goals will be met if these instrumental goals are achieved. However, for an instrument that proclaims results-based management, the Declaration fails to show any results chains between its targets and progressive well-being. It is not guaranteed that the framework will significantly result in maximum contribution to the well-being of orphaned children.

The third positive trend in the consensus has been specialized frameworks on orphanhood. A Special Session of the General Assembly agreed on commitments for child well-being. The declaration, called ‘A World Fit for Children’
 has some focus on orphaned children. In addition, a framework for resource mobilization, thematic focus, implementation and monitoring of work for the prevention of and work against the adverse effects of orphanhood was agreed and issued in July 2004. The Framework for the Protection, Care and Support of Orphans and Other Vulnerable Children involved 23 international development, humanitarian and donor agencies that globally work on orphanhood issues. The framework was partly a response to collaborative work that UNICEF and Save the Children USA have been undertaking to assess and predict the situations and trends of orphanhood.

4.2   Rights, Duties and 7 Misleading Assumptions of the Old “New” Modalities 

There is increasing consensus that “new” development assistance modalities will make greater contribution to progressive well-being for the vulnerable, including orphaned children. There are three dominant “new’ modalities, in this regard. The first is direct budget support, where development assistance is either generally or specially directed towards the implementation of recipient country budgets. DFID is among leading donor agencies that had adopted and is promoting this approach.
 The second, known as Sector Wide Approaches or SWAps, aim at directing development assistance for definite sectors as opposed to projects. The third, known as basket funding, aims at pooling resources into a fund type resource for use in development sector or programmatic themes. These modalities have not been devised pursuant to binding standards. Instead, there are devices that those that provide development assistance think will be better for the delivery of development assistance. Each one of the new modalities has not been a result of an international law making process. In this sense, the “new” development assistance modalities are not legal. 

Ironically, the “new” development assistance modalities are imposed and obeyed as if they were binding law. Those with financial and international political power have asserted that the modalities must be used.  Ironically, the determination to adopt direct budget support, SWAps and Basket Funding in favour of the state has coincided with the interests of Governments in developing countries. Most governments would like to control the distribution and benefits related to economic resources, including those related to development assistance.

The “new” development assistance modalities are however imbued with at least seven misleading assumptions related to practical realization of the rights of the orphaned child. The first is that these modalities are actually new. They are not. Direct Budget Support has been practised for decades.
 Sector-wide approaches were in use and being reviewed before the Millennium Declaration and the new-found zest to strive for “aid” effectiveness.
 Basket funding has long been advocated by recipient countries, resisted by some donors, and used in some instances.
  It might be true that there is renewed emphasis for these modalities as opposed to structural adjustment programmes (SAPs). It is also true that donors follow the IMF and the World Bank to ensure that the Poverty Reduction Strategy Papers have to be implemented. In this case, the argument about harmonising and aligning aid with national policy is much the agenda of those who promote the Poverty Reduction Strategy Papers, the World Bank and the IMF, much as alignment suits the recipient country. There is no meaning, however, that the lack of effectiveness was not partly due to the same old “new” modalities. This is the likely case because studies on these new modalities have so far not found positive evidence of effectiveness.

The second misleading assumption is that money or economic resources alone can solve the problems of the developing world. The new modalities all relate to money or economic resources. In many instances, however, assessments, including the processes resulting in poverty reduction strategy papers reveal gaps in human and organizational resources, despite following an IMF-prescribed outline and structure.
 Economic, human, and organizational resources are synergistic. People with low human skills lose much of the economic resources entrusted to them for management. It is true that some of the new development assistance forms such as under the Millennium Challenge Account relate to capacity development. However, it is often not clear that any such capacity development is based on strengths and gaps related to the enjoyment of specific human rights. Often, harmonisation entails the recipient country submitting a funding proposal on areas identified as important for the attainment of the Millennium Development Goals. The assumption, further, entails that development will result if the State’s capacity is developed.

The third misleading assumption is that Governments of poor countries do right things in right ways. Aligning development assistance to government priorities through budget support can be dangerous in cases of autocratic regimes that do not respect human rights. Not surprisingly, donors are still insisting on conditionality.
 Others, such as Finland states that it adopts direct budget support cautiously and on a case-by case basis.
 Such cautiousness and conditionality are quiet contrary to harmonization and alignment. When conditionality or caution is invoked by donors, the losers will include orphaned children. The existence of poverty reduction strategy papers and processes, further, do not entail successful implementation, let alone that the manner of by the Government will be human right-based.

The fourth misleading assumptions is that fiduciary risk does not matter. Development assistance provided to a Government at the central level is susceptible to corruption, prevalent in many poor countries. For example none of the sub-Saharan countries had a Corruption Perception Index of 5.0 in 2005.
 The resources are also prone to lack of prudent management and unfair distribution. This risk was long recognized and experienced by donors and partly explains the continued use of human rights and good governance related conditionalities. DFID has issued guidelines on the management of fiduciary risk to its programmers, despite the organizations strong support for new funding modalities.
 Such guidelines entail that there may be other areas and modalities that may be ignored

The fifth misleading assumption is that there is a cogent pattern of duty bearers in developing countries who can properly perform duties correlative to human rights. The situation is that there are often weak or broken patterns of duties and duty bearers. In many developing countries, people exercising powers of state enjoy adulation and so much power that rights holders are unable to question them. Public functionaries in many developing countries do not work as stewards. Instead, they use their authority to access economic resources and opportunity and power. Where patriarchy is pervasive, it is difficult to have a cogent pattern of duties and duty bearers in relation to manifestations and causes of orphanhood. 

The sixth misleading assumption is that there is working decentralization in the recipient countries. The correlation of duties to human rights entails an effective decentralized system, which can allow direct performance of duties across societal levels. Providing financial support at the central level does not guarantee that benefits will accrue at the household level, if there is no strong and effective decentralization and where accountability does not prevails. Decentralization is also essential for the participation of the vulnerable, such as the orphaned child. 

The seventh misleading assumption by the “new” modalities is that there is demanding of human rights enjoyment on developing countries. The fact is that literacy levels are low in these countries, with the sub-Saharan average at 64.2% in 2005.
 Legal awareness is even worse. Critical masses to facilitate the demanding of such rights are yet to develop. Poor legal awareness and lack of confidence to demand rights enjoyment increase with vulnerability. Orphaned children therefore are unlikely not to have access to justice or to demand the enjoyment of their human rights. This entails that justice has to be facilitated for the vulnerable such as children. Direct budget support and the other funding modalities are unlikely to be about catalyzing the demand of rights enjoyment, since many governments do not enjoy accounting to vulnerable people, such as orphaned children. Even if governments were to wish to catalyse demanding of human rights enjoyment for the orphaned child, the new development assistance modalities are unlikely to be used to create a critical mass of people at all societal levels. Orphaned children practically would benefit from the services of animators and facilitators at the community and all levels if they are to enjoy progressive well-being as a matter of right.

5. Conclusion

Debilitating orphanhood provides a good challenge for both human rights and development assistance as processes for realising progressive well-being. The increased consensus for greater effectiveness in development assistance, however, has too quickly adopted old modalities as “new” ways to deliver development assistance. These modalities however are neither legal nor effective. The main reason is that they negate the practical implication that human rights correlate to duties at all societal levels.

The bases of development assistance have been charity, philanthropy, pity, or enlightened self-interest. Very little can be attributed to the quest for progressive well-being based on the performance of duties correlative to human rights at all levels of society. In that context, the incidents and causes of debilitating oprhanhood have continued to increase in developing countries, particularly in Sub-Saharan Africa. The realization of the human rights of the orphaned child is farfetched if there are no reflexive legal mechanisms and processes for the demand and supply of rights enjoyment at the global, national, and local levels. Human rights discourse has long lacked this emphasis. A human rights discourse that ignores the importance of duty performance is likely not to underline the importance of facilitators and animators at all levels, if there is to be a critical mass for the realisation of the rights of the orphaned child. 
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