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…there were two worlds Sarojini spoke about. One world was ordered, settled, its wars fought. In this world without war or real danger people had been simplified. They looked at television and found their community; they ate and drank approved things; and they counted their money. In the other world people were more frantic. They were desperate to enter the simpler, ordered world. But while they stayed outside…a hundred little wars filled them with hate and dissipated their energies. 

V.S Naipaul (2004) Magic Seeds, p.10

Introduction

When I was asked to participate in this conference and was sent the thematic introduction, my first reaction was to decline the invitation.  I explained that I could not see where I could make a useful and relevant contribution; I had not focused on human rights either in my academic or practical work on law and development nor on the six sub-themes that the conference is particularly concerned with. I confessed to be at a loss as to how anything I was working on could fit into Care and Justice which was my allotted field; and that I knew absolutely nothing about ‘the care and justice debate’; until the thematic paper arrived I had never even heard of the phrase. It was clear from the language of the thematic introduction and the kind of questions and issues raised by it that I was light years away from the thrust of the ideologies and approaches that are inspiring the conference. There was, I said, really is no connection between anything I was working on and themes of the conference; it would be as if the organisers were to hold a conference on company law and I came and gave a paper on family law. 

I was taken to task for this “gesture of abstention” and it was suggested that I might have something to say about land/agrarian reforms which would add “a historical dimension” to the deliberations of the conference. ‘Historical’ according to the Concise Oxford Dictionary means “belonging to or set in the past” so that seemed to put me firmly in my place. I am not sure whether, on reflection, that was quite the most apt way to persuade me to participate but had I taken up the thrust of the suggestion, it would certainly have simplified the writing of a paper for I could have just boiler-plated extracts from a few past papers, given a new title to the result – same paper, different title, don’t we all do it? –  and would have complied with the organisers’ requirements. 

I am not however going to go down that route. It does not appeal to me. I’m going to focus on a current case study about social justice and development in the hope that this might provide one way into thinking about the global issues of social justice. What I want to try and do – and the title gives some indication of this – is to raise issues about theory and practice in social justice with special reference to the Sudan
 where I have recently been working. The paper first tries to discover what social justice means, how theorists and commentators have described it and explained it. Then it turns to examine what is happening on the ground in the transitional states in the Sudan – Blue Nile and Southern Kordofan, where most of the fighting took place during the civil war and most of the lives were lost – with respect to land, the rights to which and the occupation of which were a major cause of the war in those states
. It then asks some questions about how to connect the theories of social justice with the realities of practical injustice.
 

Sudan and the legal basis for social justice: a brief introduction 

First however, its necessary to set the scene: why raise issues about social justice with reference to the Sudan? The new Sudanese Constitution, the Interim National Constitution (INC) came into effect in July 2005 and was based on and designed to give effect to the Comprehensive Peace Agreement (CPA) which ended the 23 year old civil war
 between the Government of the Sudan and the Sudanese Peoples’ Liberation Movement (SPLM)
. The CPA is made up of several Agreements and Protocols one of which is the ‘Agreed Text on the Preamble, Principles and Transition Process between the Government of the Republic of the Sudan (GOS) and the SPLM/SPLA’. After reciting that

the conflict in the Sudan is the longest running conflict in Africa, that it has caused horrendous loss of life and destroyed the infrastructure of the country, wasted economic resources, and has caused untold suffering, particularly with regard to the people of South Sudan; and [that] historical injustices and inequalities in development between the different regions of the Sudan that need to be redressed,

the parties set out the agreed principles on which the future of the Sudan will be based. Principle 1.7 commits the parties to 

find a comprehensive solution that addresses the economic and social deterioration of the Sudan and replaces war not just with peace, but also with social, political and economic justice which respects the fundamental human and political rights of all the Sudanese people.

With respect to social justice, the INC translated this agreed principle into article 12 of Chapter II: Guiding Principles and Directives:

Social Justice

(1)
The State shall develop policies and strategies to ensure social justice among all people of the Sudan, through ensuring means of livelihood and opportunities of employment. The State shall also encourage mutual assistance, self-help, co-operation and charity.
(2)
No qualified person shall be denied access to a profession or employment on the basis of disability; persons with special needs and the elderly shall have the right to participate in social, vocational, creative or recreational activities.
Amongst post 1990 Anglophone African constitutions that I am aware of – I do not mean to suggest that the Sudan is in that group although the INC provides that English shall be one of the two official working languages of national government and higher education – no other constitution places social justice as a separate article within the body of the constitution.
 It is not unreasonable therefore to use the constitutional commitment to social justice in the Sudan as a relevant criterion to judge the progress of that country to meet its obligations under the CPA.

One striking fact about the references to social justice in the Anglophone constitutions noted in footnote 4 is the wide variety of content given to the concept. In South Africa its just a vacuous phrase; in Malawi and Uganda its seen as an element of development but while in Malawi this is part of the individual’s human right to development, in Uganda, its part of the state’s role in development. Again, Malawi and Namibia see social justice as being concerned with eradicating social imbalances, injustices and inequalities (in the case of Namibia, specifically noted as deriving from the past) while Uganda focuses specifically on land and other property. Kenya referred to meeting basic needs and a secure environment, this last being a very general proposition.
 Sudan’s commitment to social justice mirrors Uganda’s in the connection made between social justice and the role of the state and Kenya’s in the reference to ensuring means of livelihoods (the more usual way nowadays of referring to basic needs) but goes way beyond it with references to mutual assistance, self-help, co-operation and charity.

Social justice: a review of some theoretical perspectives

1. 
Western orientated

Clearly then before we can begin to assess the relevance of social justice in practice, we need to get a purchase on what the experts say it means. Experts here are the theorists. Alas: if the constitution-makers are unable to agree on a content to the term, then the theorists are no better. I have found Miller’s Principles of Social Justice
very useful in attempting to get to grips with the term and make no apology in using it extensively in what follows. Miller argues that “at least three assumptions have to be made before we can begin theorising about social justice”:

First, we have to assume a bounded society with a determinate membership, forming a universe of distribution whose present fairness or unfairness different theories of justice try to demonstrate…

Connected to this first premise – that in speaking of social justice we tacitly or openly envisage a connected body of people who form the universe of distribution – is a second, namely that the principles we advance must apply to an identifiable set of institutions whose impact on the life chances of different individuals can also be traced…

The third premise naturally follows from the second, namely that there is some agency capable of changing the institutional structure in more or less the way our favoured theory demands…The main agency here is obviously the state…I don’t mean to suggest that the theories in question are exclusively addressed to legislators and other state officials…Nevertheless, given that the theory is meant to regulate the basic structure, and given that the structure is a complex of institutions with  its own internal dynamic, an agency with the power and directing capacity that a state is supposed to have is essential if a theory of justice is to be more than a utopian ideal.

Having set out these three preconditions, Miller goes on to set out (before discussing them in some detail in his book,) the basics of what he considers to be social justice:

Social justice has to do with the way in which benefits and burdens are assigned to individuals on the assumption that these benefits and burdens can be assigned a value independent of the particular person who receives them…

[W]e should not be too dogmatic about delineating the subject-matter of social justice…There is no canonical list of primary goods, in Rawls’ sense, but instead a moveable boundary between justice-relevant and justice –irrelevant goods…

There is no question that the state is the primary institution whose policies and practices contribute to social justice or injustice…

Without the collaboration of other institutions and agencies, the state itself would be largely impotent. If we are genuinely concerned about social justice, therefore, we must apply its principles to substate institutions that individually or together produce distributive effects that range across a society.

So far so good. There would be few of us who would disagree with this formulation of social justice. But Miller then moves on to ground which I suspect would be strongly contested. He accepts that the assumption that society means a self-contained political community – an assumption he claims that all theorists of social justice down to Rawls have adopted – is under challenge from two directions. First, those who argue that life prospects increasingly depend on transnational economic and political forces so that the ‘basic structure’ of a society must include institutions that are not subject to control by the state at national level. Second, “from a normative perspective, there is no reason principles of distributive justice should be applied within national societies rather than across humanity as a whole. We should be thinking of global justice, not of social justice understood parochially.”
 This he disputes.

When we apply principles of justice such as those analysed and defended in this book – primarily principles of need, desert and equality – we presuppose a social universe within which distributions can be judged fair or unfair…Nation states have a special standing here, because where a state is constituted in such a way that its citizens share a common national identity, the resulting political community has three features that make the application of principles of justice feasible and fruitful.

First, national identities tend to create strong bonds of solidarity among those who share them, bonds that are strong enough to override individual differences of religion, ethnicity and so forth. The community formed in this way becomes a natural reference group when people ask themselves whether the share of resources they are getting is fair or not…

Second, national political cultures include a range of shared understandings that form an essential background to principles of social justice…Because these shared understandings are so easily taken for granted within national communities, we may overlook the difficulty involved even in specifying what distributive justice would mean across such communities.

Finally, for social justice to become an operative ideal that guides people’s everyday behaviour, those concerned must have sufficient assurance that the restraint they show in following fair principles and procedures will be matched by similar restraint on the part of others…What can motivate adherence to principles of social justice, then, is trust backed up by compulsion, and it is this combination of forces that nation-states are uniquely able to provide.

The absence of these three features at world level means that global justice cannot be understood on the model of social justice, at least not for the foreseeable future. Here and now we must continue to think of social justice as applying within national political communities and understand global justice differently…Our thinking about global inequalities should be guided not by comparative principles, such as principles of equality, but by noncomparative ideas of protecting basic rights and preventing exploitation.

Miller’s analysis may be seen by some as an essentially Eurocentric or at least Northern approach: we’ll have our social justice and you can have yours but don’t expect us to undertake any programmes of redistribution to facilitate our social justice becoming yours as well. Such critics might prefer the more generous vision of Kai Nielsen.
 He dismisses the Miller thesis as set out above
:

The mistake here, I believe, is in sticking with the existence of a skein of actual co-operative reciprocity as essential for the circumstances of justice. The world is certainly not a co-operative scheme. We do not have in place internationally schemes for mutual support…

What we need to invoke instead is a moral reciprocity not resting on actual schemes of co-operation for mutual advantage but instead on a broadly Kantian conception of moral equality in which justice requires that we all treat each other as equals, namely, we are to treat all people as persons and in doing so treat them as we would reasonably wish to be treated ourselves… 

If we start with an idea of moral reciprocity in which all human beings are treated as equals, we cannot accept the relations that stand between North and South as something that has even the simulacrum of justice…Starting from there we can see that global justice is a plain extension of domestic justice…Moreover by any plausible principle of global justice we might enunciate, the relations between North and South are so unjust that extensive redistributions of resources are in order.

To move towards correcting the imbalances between North and South we will have to move towards a collective ownership and control of the means of production for otherwise economic power becomes concentrated in the hands of the few and they will dominate and exploit others. 

If we are morally serious and not ideologically blinkered, we will realise that our central social task is to get rid of capitalism…
   

A slightly less apocalyptic, some might think unrealistic, approach to global justice is provided by an essay by Andrew Belsey in the same collection.
 He dismisses ‘Miller’ type arguments on the basis that “no one is outside the system” and arguments that people are not morally obliged to give up institutionalised ways of life they have become accustomed to as ideological in the sense that they serve the interests of those who are on the more powerful side of unequal power relations. His position is that:

So far from calling for an abandonment of ‘our’ way of life, global justice is a demand to take its moral bases seriously and to rectify its present decrepitude by rebuilding it on its original genuine foundations…

Global justice is the encapsulation of an ideal of a network of relations between people who are equal in their needs…the cause of justice is best served by a structural transformation away from unequal global relations based on exploitation and towards equality based on recognition of common similar needs…
  

What is significant about both these approaches is the recognition that structural changes are needed in the world governance system and this in fact is precisely the point made by Miller when he says that social justice cannot be seen as a global matter for the foreseeable future because the world governance system lacks the mechanics present in the nation state that makes thinking about and acting on social justice a reality. 

2. 
A more global perspective

Are we then driven to accept that social justice at the global level, social justice as a guide to international policy and practice is either impossible (Miller) or frankly, impractical (Neilsen and Belsey)? I do not see Miller’s analysis as particularly Eurocentric; it seems to me to offer a useful guide for all states concerned to ensure that social justice prevails in their public policies and actions. At the international level however, I think that Sen provides a much better riposte to Miller than the rather jejune efforts of the philosophers quoted above for his approach of ‘development as freedom’
 offers an analysis which is relevant at both the national and the international level. I find it difficult to do justice to the richness of Sen’s approach either by my attempting to summarise it or by a few quotations but I will do my best with the latter approach. 

Development consists of the removal of various types of unfreedoms that leave people with little choice and little opportunity of exercising their reasoned agency. The removal of substantial unfreedoms, it is argued here, is constitutive of development…The intrinsic importance of human freedom, in general, as the pre-eminent objective of development is strongly supplemented by the instrumental effectiveness of freedoms of particular kinds to promote freedoms of other kinds… 

This work outlines the need for an integrated analysis of economic, social and political activities, involving a variety of institutions and many interactive agencies. It concentrates particularly on the roles and interconnections between certain crucial instrumental freedoms, including economic opportunities, political freedoms, social facilities,  transparency guarantees, and protective security. Societal arrangements, involving many institutions (the state, the market, the legal system, political parties, the media, public interest groups and public discussion forums, among others) are investigated in terms of their contribution to enhancing and guaranteeing the substantive freedoms of individuals, seen as active agents of change, rather than as passive recipients of dispensed benefits…

Central to the challenges we face in the contemporary world is our idea of an acceptable society. Why are some social arrangements hard to cherish? What can we do to make a society more tolerable? Underlying such ideas lie some theories of evaluation and – often implicitly – even some basic understanding of social justice. I have…used in this work some general evaluative ideas…that make use of notions of justice and their informational requirements… 

First, I have argued for the primacy of substantive freedom in judging individual advantage and in evaluating social achievements and failures…the basic concern I have argued is with our capability to lead the kind of lives we have reason to value…

Second, the freedom-oriented perspective can accommodate considerable variations within the general approach. Freedoms are inescapably of different kinds, and in particular there is the important distinction between the “opportunity aspect” and the “ process aspect” of freedom…Also a freedom-oriented approach can go with different emphases on the relative claims of efficiency and equity.

Third, even as far as patent injustice is concerned, no matter how inescapable it may look in terms of foundational ethical arguments, the emergence of a shared recognition of that “injustice” may be dependent in practice on open discussion of issues and feasibilities…The choice of social values cannot be settled merely by the pronouncements of those in authority who control the levers of government.

Fourth, an approach to justice and development that concentrates on substantive freedoms inescapably focuses on the agency and judgement of individuals; they cannot be seen merely as patients to whom benefits will be dispensed by the process of development…But the capabilities that a person does actually have (and not merely theoretically enjoys) depend on the nature of social arrangements which can be crucial for individual freedoms. And there the state and society cannot escape responsibility.
 

Sen’s analysis does seem principally concerned with the nation-state, as is Miller’s but it also directs attention to how the international community should approach development and implicitly therefore its efforts to bring about development and the measuring tools and processes it should use to determine whether development is ‘successful’. Both Miller and Sen concentrate very much on ordinary individuals and their perceptions and capabilities – Miller’s work looks closely at empirical research on popular conceptions of justice – and on relating their theories to practical actions. They appeal to me to a greater extent than do utopian models of social justice and theories with a more abstract character.

3.
An Islamic perspective

No attempted survey of social justice can ignore Islam and Islamic approaches to justice, especially a survey which is going to form the basis of an examination of the application of social justice in the Sudan. I have three disadvantages in writing about Islamic approaches to social justice; first, a large amount of serious scholarly writing on Islam is in Arabic or the languages of the Indian sub-continent; second, the writings in English on the subject are for the most part the writings of non-Muslims so Islam is refracted through the mind-set of Western philosophy and law; and third, I am a novice on the subject. But an effort must be made.

I have found Rosen’s work on The Justice of Islam
 to be of considerable help here and I will draw on his chapter on ‘Islamic conceptions of justice’ to try and set out the essence of the topic for purposes of this paper. He stresses that reciprocity is an essential element of Islamic conceptions of justice; relationships among men and toward God are reciprocal in nature and justice exists where this reciprocity guides all interactions:

Thus three forces converge around this aspect of justice as reciprocity; the idea of the individual as a freely contracting agent who best enacts the capacities with which God has imbued him by using his reason to create situations of permissible advantage; the idea of a community of believers, which derives its legitimacy from those very networks of embedded dependencies through which individual effort is given social utility; and the idea of the state as an entity which is not itself possessed of justice but which serves best when it seeks to regulate reciprocity in ways that do not contravene the scope accorded the individual and the community…

The aspect of justice as reciprocity is closely allied to [a] second aspect…namely the idea of justice as equating. The term ‘equating’ is more appropriate than ‘equality’ or equalising’ because Islam and contemporary Arab culture stress the notion of balancing things by finding something of equivalent weight or import, not something identical in nature or worth…This element shows itself in various ways. In legal thought the process of analogic reasoning (qiyas) is certainly central to Islamic jurisprudence, and the search for equivalencies, though undoubtedly a discretionary art that depends as much on the perspicacity and reputation of a given judge or scholar as on settled traditions within a given school of law, is itself a quest for ever-changing visions of the comparable… 

As colonial powers moved into the Middle East and as the Ottoman empire began to fragment, each of the criteria for justice began to encounter new and challenging implications. The intrusion of Western colonialists, particularly in the nineteenth century, prompted two major strands of though on questions of justice… [modernists and traditionalists]

Issues of social justice have also taken very different paths. Although the language of distributive justice is broadly shared, neither modernist nor traditionalists have succeeded in capturing its terms for any universally accepted program. The combination of Islam and socialism in Algeria and Libya, for example, has resulted in the greater use of the central government for the redistribution of resources; moderate states, such as Indonesia and Jordan have used public funds to reconstruct the educational system and provide greater security against disaster
. But again, what is seen to be just depends far more on the political and economic circumstances of each country than uniformly adopted beliefs about Islamic justice…

As fundamentalist regimes have taken power in Iran, Sudan, and several Malaysian states…the equation of shari’a with justice has been no more fully consummated than at other times in Muslim history…Moreover justice – in the sense of receiving a fair share of the wealth of the state – has led to demands for the delivery of actual services rather than the imposition of formal law alone…

This brings us to the third aspect of Islamic justice…namely, justice as a relational, a contextual concept. For the Arabs, justice – as humans are capable of conceiving and enacting it – is not an absolute, a set of propositions to which the insightful must penetrate and give expression in the world…What matters for humans is to use their reason to create a set of relations within a community of believers and for those relations to be evaluated in terms of their efficacy for social order rather than the embodiment  of absolutes…

And this ultimately, may help us understand both the commonalities and the marked differences between Occidental and Arab concepts of justice. When Westerners speak a language of rights and entitlements, Arabs speak a language of context and relationship…And where Westerners tend to expect justice to be achieved in any given situation and for justice to be, at least ideally, something natural…many Arabs would probably agree with the somewhat more sceptical, if balanced, Moroccan saying that ‘if times are just, one day is for me and one day is against me’…
 

This overly long extract from Rosen is I think necessary to give at least some flavour of Islamic conceptions of justice. But there are caveats that need to be noted. Rosen uses ‘Arab’ and ‘Islamic’ interchangeably: are the conceptions of justice he discerns amongst Arab Muslims the same as amongst, e.g. Malay, Pakistani, Bangladeshi and Indonesian Muslims? Are these conception of justice the same amongst the Sunnis and the Shias? Even amongst all Sunnis? I do not know the answer to these questions but they are clearly relevant. It is not too far-fetched an analogy to note that concepts of justice and social justice differ enormously between the Christian right in the USA, the Anglican community (and indeed amongst Anglicans) and the religious policy makers in the Vatican. Do the three strands of Christianity agree for instance on justice for the Palestinians?

Notwithstanding these caveats, Rosen’s discussion and analysis of Islamic justice is very helpful to the theme of this paper. While the theoretical basis of Islam is very different to that of Western notions of justice, is the approach of Islamic justice so very different to concepts of social justice as suggested by Miller? Miller is not arguing for absolutes; he is arguing that principles of social justice must be understood contextually and are relational. Western notions of justice have elements of reciprocity built into them. As Rosen notes, attempts by Islamic states to ‘do’ social justice do not seem to differ markedly from Western states, either in what they do, how they do it or their results. I would accordingly argue that in addressing the issue of social justice in the Sudan, there is not, subject to an important point to be made directly, a fundamental difference between Islamic and Western social justice which the government of the Sudan could use to deflect criticisms of its record. 

There is however one absolutely key matter which Rosen keeps on noting without specifically drawing attention to it. This is the notion of “the community of believers”. Does Islamic justice and in particular social justice apply to those who are not part of the community of believers? Rosen does not address this but it goes to the heart of any system of justice and is of particular moment in the Sudan where a major issue in the civil war between, loosely, the Arab Islamised North and the African Christianised South (both over-simplified) was and still is the application of shari’a in the South and to non-Muslims in the North.  

Charfi has a somewhat jaundiced take on this matter.
 He considers that a large number of rules of classic shari’a are contrary to human rights as these are understood by the international community so that acceptance of these rights but always ‘subject to the shari’a’ as was the formulation adopted in the Cairo Declaration on Human Rights in Islam by the Organisation of the Islamic Conference (IOC) in 1990 stripped the declaration of any meaningful substance. Nor did the Declaration address the issue of equality between men and women or between Muslims and non-Muslims. He suggests that there are three complementary reasons for “this stubborn adherence to the shari’a”:

First, Islamists [Charfi’s term for fundamentalists], being unable to conceive that a non-Muslim should be a full citizen, see him if not as an enemy then at least as an alien and in any case as an ‘other’. In their view, Islam is thus an ‘identity’ before it is a religion…

For fundamentalists and traditionalists, a non-Muslim can never be entirely a fellow citizen…

Islamists are so attached to the shari’a and laws that discriminate against non-Muslims for a second reason: the fact that they live in a bygone age. This also accounts for their anti-feminism.

Without in any way to minimise the last point, the point about non-Muslims not being full citizens is very much at the heart of the present situation in the Sudan to which this paper now turns.

The Sudan: how it got to where it is now: a brief overview

How to encapsulate the background to the current post CPA situation in the Sudan? A potted history will have to suffice. The Sudan came into being as a separate entity in the 1820s after the Egyptian conquest of the area. Even at that time there was a North-South divide which ran along both racial and religious lines. The British were to all intents and purposes the ruling colonial power from the time the Madhist state created in the 1880s was defeated at Omdurman in September 1898 until the Sudan regained its independence on 1 January 1956. There was a long period of ‘pacification’ in the South which lasted into the 1920s. The colonial authorities announced in 1930 that Southern Sudan would be developed along ‘African’ rather than ‘Arab’ lines. This amounted to Devolution or Native Administration (usually called indirect rule in other parts of colonial Anglophone Africa). To quote Prunier:

Writing at the beginning of the 1980s, a young Southern Sudanese author described the…attitudes among the British administrators of the South…that they considered the huge Southern region as a kind of “human zoo”.
 In case one would take this formula as an expression of nationalistic exasperation, one can look closely at what the administrators themselves were writing at the time: “what is needed is for the Southerners to remain quiet, contented and peaceful, with few desires and few worries, happily singing in the sun to their cattle.”
      

There was as a consequence of this British policy uneven development in the North and the South during colonial times. According to Johnson, up until 1947 the British had not been fully committed to administering the South as part of the Sudan, entertaining the notion that it might be linked up with Britain’s East African colonies. This notion was never accepted by Northerners nor by Egypt, the ‘partner’ of Britain in the Anglo-Egyptian Condominium over the Sudan – the official governance structure of the Sudan.

The South was totally unprepared for the rushed independence which the Sudan obtained in 1956 – more the product of Egypt’s revolution in 1953 than of nationalist pressure within the Sudan. From the outset of the rush towards independence, the South was disadvantaged. Sudanisation of the civil service led to a rapid increase of Northerners in the South’s public services; Southern calls for a federal structure were rebuffed; a mutiny amongst Southern soldiers in the South in 1955 paradoxically hastened independence as the British did not wish to become involved in any Sudan/Egypt confrontation – there were allegations that the Egyptians were behind the mutiny; the Federal Party won virtually all the seats in the South in the first post-independence elections in 1957 and began making headway in their arguments in other parts of the Sudan; in the words of Johnson:

…The momentum behind federalism was one of the main reasons for the Umma government’s handover to the army in 1958. This not only brought an end to civilian rule and electoral politics, it put an end to any public debate concerning Sudanese national identity and the most suitable constitutional arrangement for the country. The military government of General Abbud followed a policy of Arabisation and Islamisation in the South focusing on education.
 

The army also began repressive activities in the South aimed particularly at educated Southern Sudanese. This led to increased Southern opposition to the government which eventually developed into the first civil war, led in the South by the Southern Sudan Liberation Movement (SSLM). This war lasted for some ten years and ended with the Addis Ababa Agreement of 1972 between the government, again military but now led by General Nimairi, and the SSLM which established a regional form of government for the South, consolidated into the Permanent Constitution of 1973.

Regional government was not a success. The details need not detain us here. Conflict over the borders between North and South, issues over security and Nimairi’s constant interference in Southern regional politics were ever present but the principal causes were economic, oil and land, this last to be discussed in more detail later. Sudan underwent a major economic crisis in the late 1970s defaulting on debts. It was bailed out by the USA and for a time the Sudan was the largest recipient of US aid in sub-Saharan Africa. Economic collapse led to a reduction in funds available for the South’s development plan but more important it hastened a rapprochement between Nimairi and his Islamist opponents, whom he brought back into a government of ‘national reconciliation.’ Oil was discovered in the 1970s, located in the South, and this generated political conflict between Nimairi and the Southern Regional Government over taxation and ownership. The Islamists in the government wanted to redraw the boundaries between North and South so relocating oil in the North – the boundary accepted at independence was that fixed by the British in the 1930s. 

Southern politicians did not help themselves during this period. They spilt, they tried to play each other off using Nimairi’s involvement in the South to do so and they largely failed to deliver any benefits to the South. While one group wanted to maintain the South as one region, another wanted it split into three regions. Nimairi proposed a referendum on this issue in 1981 but was dissuaded largely by some international and OAU pressure from going ahead as there was a fear that splitting the region could lead to a form of UDI by the South. 

International factors however were largely behind Nimairi’s decision, pressed strongly upon him by his Islamist allies who had never accepted the regionalisation of the South to abrogate regionalism, introduce shari’a as the governing law in the Sudan and attempt to impose Islam and shari’a on the South in 1983
. In brief, the Reagan administration in the US embraced the Sudan as a regional counterweight to Soviet-backed Ethiopia and to Libya. It armed the Sudanese forces with a variety of modern US arms. It gave personal backing to Nimairi as a reliable ally
. Nimairi gambled, correctly as it turned out, that despite the US’s warning to him about the dangers of abrogating regionalism and introducing shari’a into the South, it would not desert him if he did those very things, armed as he now was with the weaponry needed to subdue the South. He did and it didn’t. 

The stage was now set for the second civil war which started in 1983 after the demise of regionalism and was ended by the CPA in 2005. At first, it was a fairly low-level war and by 1989 the then elected President of the Sudan, Sadiq al-Mahdi was moving towards a peace settlement with the SPLA. In June of that year however an Islamist junta under the leadership of General (now Field-Marshal and President) Omar Hassan Ahmed al-Bashir and Hasan al-Turabi seized power in Khartoum and the war entered a new and more ugly phase. According to Bona Malwal, the new government made plain when it first seized power that it was engaged in an Islamic holy war in South Sudan
, and it was from then on that the casualties mounted rapidly both in the South and amongst the Nuba.

This background has been necessary to highlight four important factors about the Sudan; first, the North-South divide has always been a feature of the Sudan’s existence as a state but it was only when the British were the colonial power that this divide was made a conscious and deliberate element of government policy. Second, right from independence in 1956 – indeed before it – there has been fundamental conflict between Northern and Southern politicians about how the South should be governed and what its relationship to the North should be. Third, the three fundamental issues of Islam, oil and land have been major driving forces behind the second civil war and while featuring prominently in the CPA and the INC are by no means resolved and could, quite possibly, at least in the two states of Southern Kordofan and Blue Nile, give rise to a renewal of hostilities. Fourth, whatever the CPA and the INC may say about the possible secession of the South after a referendum on the issue in 2012, all the evidence of 50 years of independence suggests that Northern politicians will, quite bluntly, fight hard and dirty to prevent secession taking place. 

Land and rights to land in the Sudan in the context of social justice

I want to concentrate on the land issue and look at post CPA developments in the context of the INC’s commitment to social justice. The British colonial authorities applied to the Sudan the same basic rules about land and customary land tenure as they applied to most dependencies in Africa but with some significant differences. The major difference was that provision for land adjudication and titling was provided for by the Title to Land Ordinance 1899. Simpson notes that “ it is a remarkable fact that statutory provision was made for the adjudication of rights in land before any other matter – criminal, civil or administrative. This was the first appearance of systematic adjudication in Africa…”
 The procedures and practices which were developed under that Ordinance were “after more than twenty-five years of intensive practical experience, finally enshrined in Part II of the Land Settlement and Registration Ordinance 1925 which remains in force to this day and is still in active use.”
 This Ordinance however also gave legal backing to the standard colonial legal principles that 

If the Registration Officer is satisfied as regards any land that it is entirely free from any private rights or that the rights existing in or over it do not amount to full ownership, he shall register the land as Government land. (s.13(ii))

All waste, forest and unoccupied land shall be deemed to be the property of the Government until the contrary is shown. (s.16(c)) 

Customary tenure was not regarded as giving rise to private rights of ownership, even where there was evidence that a person had cultivated land “for whatever period”
 nor did colonial authorities ever acknowledge that there could be private rights of any kind in land which was used intermittently by communities
. 

This law provided the legal backing for the very rapid development of large scale mechanised farming within Sudan especially in the South and the Kordofan and Blue Nile areas of the North in the 1970s. Johnson sets this in its context:

The 1970s were supposed to see the growth of agro-industry in the Sudan through increased investment in mechanised farming…

Investment in mechanised farming by civil servants and merchants in northern Sudan had had a long history and has been part of the struggle for control of the levers of government by the various nationalist parties. One of the new developments of the 1970s was the activity of Islamic banks and their heavy investment in rain-fed mechanised schemes especially in the western Sudan. The banks and the schemes they have financed, contributed to the growing economic power of the National Islamic Front (NIF). 

The establishment of these schemes has hastened a process of social and economic dislocation. Customary rights in land for either small-holding farmers of pastoralists in Kordofan and elsewhere have been eroded by the legal backing given to the schemes by the Sudanese courts. Those who can no longer work the land on their own have been brought into a large wage-earning agricultural work force.

What Johnson does not mention is two important matters. First, at the outset of the schemes, financial assistance was provided by the World Bank and USAID and the FAO was enthusiastically behind the conversion of customary tenure to registered title under the Registration Act. Second, one of the conditions of World Bank assistance and one of the commitments made by the government of the Sudan was that in the Blue Nile/Nuba Mountains region and Kordofan, the land-owning beneficiaries of the schemes would be 60% Nuba. This commitment was never adhered to and when the World Bank began pulling out of supporting the schemes, so making financing the acquisition of land from the Nuba for the schemes difficult to go through with, and this is the second matter, the government enacted the Unregistered Land Act 1970, the fundamental legal basis which provided the catalyst for the extension of the civil war into the North in the two transitional states. This Act provided that as from its date of enactment – 6 April 1970:

All land of any kind whether waste, forest, occupied or unoccupied which is not registered before the commencement of this Act shall, on such commencement, be the property of the Government and shall be deemed to have been registered as such…(s.4(1)) 

If any person is in occupation of any land which is registered or deemed to be registered in the name of the Government, the Government may order his eviction from such land and may use reasonable force if necessary. (s.8(1))

At one fell legal swoop, persons who owned or held land under customary tenure were turned into tenants at will or at sufferance of the state, liable to be forcibly removed usually without any compensation – some could in theory be paid by the government under the Act if the government was satisfied that a person who was to be removed had made “beneficial use of the land” but in practice compensation was rarely paid. This Act enabled the government to seize land as and when it liked and grant leases and usufructs of it to northern Sudanese and foreign investors from other countries in the region.
 This power has been used extensively in Southern Kordofan and Blue Nile States – we are talking of 100s of 1000s of hectares – and in the process, forests, swamps, villages and individually owned land, all formerly held under customary tenure have been swept away and replaced by massive mechanised farms, registered under the Registration Act. 

This is the reality which faces the residents of Southern Kordofan and Blue Nile States in the aftermath of the CPA. They have fought for over 20 years to get their land back. They must now turn to peaceful means to achieve this. What assistance can they derive from the CPA, the INC and the Protocol? Land was an issue which the NCP Government and the SPLM the principal parties to the negotiations which led up to the CPA were unable to agree on. This was for obvious reasons. It meant too much to both sides for any compromise to be possible. 

So the parties agreed in the Wealth Sharing Agreement signed at Naivasha, Kenya in January 2004 that land should be a concurrent matter between the national government, the Southern Sudan government and state governments and inter alia the following provisions should apply to land matters: 

2.5.The Parties agree that a process be instituted to progressively develop and amend the relevant laws to incorporate customary laws and practices, local heritage and international trends and practices.

2.6 Without prejudice to the jurisdiction of courts, there shall be established a National Land Commission that shall have the following functions:

2.6.1 Arbitrate between willing contending Parties on claims over land, and sort out such claims.

2.6.2 The party or group making claims in respect of land may make a claim against the relevant government and/or other Parties interested in the land.

2.6.3 The National Land Commission may at its discretion entertain such claims.

2.6.4 The Parties to the arbitration shall be bound by the decision of the National Land Commission on mutual consent and upon registration of the award in a court of law.

2.6.5 The National Land Commission shall apply the law applicable in the locality where the land is situated or such other law as the Parties to the arbitration agree, including principles of equity.

Two vital matters here are the acceptance of the need to amend and develop land laws to incorporate customary rules and the establishment of a National Land Commission which would arbitrate over claims to land including claims against governments. These provisions in this part of the CPA were transposed wholesale into articles 186 and 187 of Part XIII, Chapter II Land Resources of INC with one to two significant additions. Thus on 2.5 above, article 186(3) INC provides that 

All levels of government shall institute a process to progressively develop and amend the relevant laws to incorporate customary laws, practices, local heritage and international trends and practices.
Article 187(1) and (2) provide 


Without prejudice to the jurisdiction of the courts, there shall be established a National Land Commission that shall have the following functions:-

(a)
arbitrate between willing contending parties on claims over land,

(b)
entertain claims, at its discretion, in respect of land, be they against the relevant government or other parties interested in the land. The parties to the arbitration shall be bound by the decision of the Commission on the basis of mutual consent and upon registration of the award in a court of law,

(c)
enforce the law applicable to the locality where the land is situated or such other law as the parties to the arbitration agree, including principles of equity,

(d)
accept references on request from the relevant government or in the process of resolving claims, make recommendations to the appropriate level of government concerning land reform policies and recognition of customary rights or customary land law,

(e)
assess appropriate land compensation including but not limited to monetary compensation, for applicants in the course of arbitration or in the course of a reference from a court…

(2)
The National Land Commission shall be independent and representative of all levels of government. 

It is not immediately clear what the principal functions of the NLC are. On the face of it and if we apply the principles of social justice in the INC, it would seem that the NLC has the function of restitution of land and compensation when restitution is not practicable, but only between “willing contending parties.” The matter becomes clearer when the Protocol is added into the mix. The Protocol provides for Land Commissions for the two transitional states (SLC) and in addition to exercising all the powers of the NLC at the State level, these SLCs:

shall be competent to review existing land leases and contracts and examine the criteria for the present land allocations and recommend to the State authority the introduction of such necessary changes, including restitution of land rights or compensation.

There can be no doubt then that at the transitional state level, the Land Commissions are to engage in processes of land restitution – a major concession, at any rate on paper, by the NCP government to the SPLM. 

The project I have been involved with – financed by USAID
 – has been to provide legal backing for land rights and the SLCs and their role in the two State Constitutions; to draft laws to provide for the SLCs; and to draft land laws to provide legal backing for the recognition of customary tenure and communal and individual rights to hold land under customary tenure managed by local communities in the two states. 

A major US law firm was involved on a pro bono basis in drafting the two State Constitutions for the SPLM (the NCP draft was being put together by the government in Khartoum and the arrangement was that two sides would meet and reach an agreed draft) and my role was confined to commenting on the chapter on land in these Constitutions. The US draft was over-long and working with the drafting committees of the SPLM in the two states we prepared a shorter draft which hopefully encapsulated the fundamental principles of land rights which had been fought for by the SPLA. This aspect of the work has been in vain. For reasons which are still not clear, the SPLM delegations to the drafting meetings designed to reach an agreed draft of the two state constitutions agreed to drop their proposed land clauses completely and accept NCP draft clauses which did not even go as far as the Protocol in the recognition of customary tenure or the role of the SLCs.
 

In setting out to draft a law to provide for the SLCs, I have taken the view that the state constitutions are not that important and while it would have been helpful to have some statement of general principles about land rights reflecting the SPLM position in the constitutions it is not fatal from a legal point of view that they are not there. This is because within the hierarchy of constitutional provisions which justify and support the enactment of a law on an SLC for the transitional states, the CPA, the INC and the Protocol are all superior to a state constitution. 

Where a more positive input from the state constitution would have been useful was in spelling out unequivocally that the SLCs were to concentrate on restitution From the hierarchy of laws, it is clear that the principle role of the LCs is to deal with claims to land arising out past injustices in the allocation of land. This matter is emphasised in the case of the SK/BN SLCs, as there is a specific paragraph dealing with that matter, the only specific task explicitly conferred on those two SLCs by the Protocol. 

This point in very important as it is becoming clear that at the national level, the emphasis on developing the NLC is on the function of advising on land policies rather than tackling land restitution, a concentration on a relatively minor function rather than tackling the major functions. But at the level of the two States, the emphasis by law is on restitution and compensation and that therefore must be reflected in the law on the SLC. It would be wrong as a matter of law for the SLC law just to repeat and follow any draft law dealing with the NLC. It must be developed separately reflecting what the Protocol requires. This could have been usefully repeated in the state constitutions.  Article 20 (1) of the Blue Nile State Constitution makes it clear that the state shall “practice full and obvious power” (translation) of the Protocol and that together with the relevant provisions of the INC already referred to provide the legal basis for the Land Commission Act for that state. A state constitution cannot remove or cut back on functions and institutions established by the INC.

The key issue however is not so much whether an SLC concentrating on land restitution is mandated by the combined effect of the CPA, the Protocol and the constitutions of the Sudan as the powers that it will have and the role to be played by customary tenure. I have taken the view that it is not enough just to make a few alterations to the Civil Transactions Act (which in fact repealed the Unregistered Land Act but retained its essential approach to customary tenure and government’s powers over unregistered land) but there has to be, in effect, a frontal assault on the government’s ideological position on customary law and tenure. Article 186(3) INC quoted above provides the formal legal justification for reintroducing customary law and tenure into the legal system of the Sudan and article 12 INC on social justice also quoted above provides the ideological basis not just for the re-recognition of customary tenure in the Sudan but for the introduction of a legal framework which is based on the social justice approach to customary tenure which is now part of “international trends and practices”.

I first put this argument forward in August 2005 when advising on land clauses which could be (but in the event were not) inserted into the Blue Nile state constitution. I was somewhat critical of clauses which had been suggested by the US pro bono input which involved the  repeal of certain national laws – of doubtful legality under the INC – and suggested that a new approach to customary tenure was needed. I wrote:

The approach is more complex and requires a digression into other systems of law, particularly Australian, Canadian and South African. To attempt to summarise a complex social and legal situation into a few sentences, the seminal Australian High Court decisions of Mabo v Queensland
 and Wik v Queensland
 decided that Aboriginal customary rights to the land survived the British colonial annexation of Australia in the late 18th century and could only be held to have been extinguished by a clear action by the government; i.e. the grant of land to a settler in freehold.


In the words of Mr Justice Brennan, (2 judges agreeing with his judgement):

2.
On acquisition of sovereignty over a particular part of Australia, the Crown acquired a radical title to the land in that part.

3.
Native title to land survived the Crown’s acquisition of sovereignty and radical title.  The rights and privileges conferred by native title were unaffected by the Crown’s acquisition of radical title but the acquisition of sovereignty exposed native title to extinguishment by a valid exercise of sovereign power inconsistent with the continued right to enjoy native title.

4.
Where the Crown has validly alienated land by granting an interest that is wholly or partially inconsistent with a continuing right to enjoy native title, native title is extinguished to the extent of the inconsistency.  

However, provided an Aboriginal community could show that it existed at the time of annexation, that it occupied the land in contention at the time of the case and that the connection between the community and the land had never been severed, then the existence of their title would be recognised. In the case of Wik, where pastoral leases were in question – leases which cover truly vast areas of Australia – the High Court decided that if the pastoral leases had been granted in freehold, native title would have been extinguished but since the grants had been statutory, the terms of each grant had to be examined to see if those terms added up to extinguishment of native title. The leading Canadian case of Delgamuukw v The Queen
 dealing with the rights of Indians, Inuits and Metis followed the same general approach. 

In the South African case of Richtersveld v Alexkor
, the Constitutional Court of South Africa affirmed the decision of the Supreme Court of Appeal that: 

1.
The Richtersveld community was in exclusive possession of the whole of the Richtersveld, including the subject land, prior to annexation by the British Crown in 1847.

2.
The Richtersveld community's rights to the land (including precious stones and minerals) were akin to those held under common law ownership.  These rights constituted a ‘customary law interest’ and consequently a ‘right in land’ as defined in the Act [providing for restitution of land taken as a result of past discriminatory legislation].

3.
These rights survived the annexation and the LCC [Land Claims Court] erred in finding that the community had lost its rights because it was insufficiently civilised to be recognised. 

It did not matter that the Richtersveld community were hunter/gatherers so did not occupy all of their land all the time. The Court referred to the decision of the Judicial Committee of the Privy Council (the supreme court of appeal in the former British Empire) in Amodu Tijani v The Secretary, Southern Nigeria
 which held that “a mere change in sovereignty is not to be presumed as meant to disturb rights of private owners” and followed both that decision and Mabo and Delgamuukw as well as referring to international legal judgements which have adopted the same approach. 

Now even allowing for the fact that the factual and legal background to the current issue of customary land rights in Blue Nile State (and indeed in South Kordofan State and all of Southern Sudan) is different – there never was any British colonial annexation nor does the common law (or Roman-Dutch common law) apply as the residual law in Sudan – there are some fundamental points from the Mabo, Wik and Richtersveld approach which may be applied to the situation in Blue Nile State as they undoubtedly accord with customary international law and some UN conventions on these issues. First, the original customary rights of the indigenous inhabitants of the State do not just disappear because no notice is taken of them by the government of the day. Second, they do not disappear because a law has been enacted which disregards them. They are only extinguished if a clear legal or factual act has been taken by the government which demonstrates beyond any doubt that other rights in the land have superseded them. Third, the state’s acquisition of a radical title to land does not extinguish customary title; that acquisition is acquisition by virtue of sovereignty not by virtue of property.

So the Unregistered Land Act 1970 did not extinguish customary rights in the land; it merely provides that all unregistered land shall be deemed to be the property of the government, i.e. the government was assuming the radical title to the land which would enable it to allocate the land to whom it willed. Nor did the Civil Transactions Act 1984 (CTA) or its amendment in 1990 extinguish customary rights. The CTA indeed strengthens the argument being put forward here for it expressly states that on or after 6 April 1970 – the date of the enactment of the Unregistered Land Act – “all real property registered as freehold…shall be deemed ownership of the usufruct” and “any ownership acquired in accordance with the provisions of this Act shall be deemed ownership of the usufruct” (section 559). Chapter 7 of the CTA make it clear that grants of land for agricultural purposes – the key legal basis for the development of large scale mechanised farming – are only grants of usufructs. Usufructs are less than ownership. Thus applying the principles of Mabo and Wik, the underlying customary rights in the land allocated for agricultural usufructs remain in existence, never having been specifically and explicitly extinguished. The amendment to the CTA merely prevented actions in the courts challenging the Government’s (deemed) ownership of land so has no bearing on the issue here.  

The legal position then in my judgement is that there are two sets of conflicting rights in those areas of land in Blue Nile State allocated by the Government of the Sudan (GoS) for mechanised farming: the underlying customary rights and the superimposed statutory usufructuary rights. The importance of this analysis is that 

· it is based on impeccable legal sources going back over 80 years – once Amodu Tijani is properly understood it fits in with the Mabo analysis – which has also been accepted at the level of international law; 

· it does not involve denying the validity of grants of usufruct made by the GoS and so running the risk of being declared unconstitutional; 

· it puts local communities in the driving seat when it comes to negotiating the continuance or not of these usufructuary rights for the local communities’ rights still exist in the land granted for a usufruct and must logically take priority to statutory usufructuary rights; and 

· it puts those who would wish to deny any possibility of change in the status of usufructuary right holders on the defensive: they have to try and show why what can be regarded as international best practice as regards customary rights should not apply in Sudan. 

These ideas were not, as already noted, pursued in the context of the two state constitutions but I made use of them when drafting the State Land Commission Acts (SLCA) that I am have been involved in drafting since October 2005. 

The two SLCA follow the model of the South African Land Restitution Act 1994. A State Land Commission is established and given wide powers to receive and investigate claims for land restoration, land restitution, compensation in lieu of restitution and various other claims. It may investigate these claims notwithstanding that the landowner is unwilling to co-operate. It is empowered to encourage the parties to negotiate a settlement of claims and to facilitate mediation. Where the Commission considers that this is not possible, it prepares a detailed report for a State Land Claims Court which is empowered to make orders for land restitution, compensation for loss of land and rights to land and a range of subsidiary matters. This model is adopted to meet the requirement of article 187(1) INC which specifically states that the establishment and operation of the NLC is “without prejudice to the jurisdiction of the courts”, the view taken being that this means that courts should make binding legal decisions about land rights and not an administrative body. 

The SLCA set out a range of matters which both the SLC and the State Land Claims Court must take into account. The key matter here is customary tenure and the provisions together with a commentary (some of which follows the same line of reasoning as in the quotation above) are as follows:

3.1
Central and fundamental to both new laws is customary tenure and the approach to customary tenure taken in the laws. So important is this to an understanding of the LCA, that it is considered essential to begin the analysis of the LCA with the article in the law which focuses on customary tenure. 

3.2
The important article here is article 34 of the draft law which sets out the factors that the SLCs and the Court must consider when deciding on a claim for restitution of land. It states that the SLCs and the Court must consider – 

(c)
the internationally accepted principles that – 

(i)
there is no such concept as res nullius applicable to land;  

this means that the law at the international level – UN conventions, judgments of international courts and of national courts which have been adopted at international level
 – no longer recognises the old colonial approach that applied all over Africa, Asia and America, that it was permissible to grab land from indigenous communities because they didn’t really own the land as they didn’t use it or occupy it continuously so the land had no owner. The view of the great African jurist – Dr T.O. Elias, former A-G of Nigeria, judge of the ICJ – which he advanced 50 years ago, that in customary law there is no land without an owner in Africa
, is now the accepted principle. The reference to internationally accepted principles draws support from art. 186(3) INC. The implication of this principle is spelt out in the following 3 paragraphs:

(ii)
land may be owned, occupied and used under customary tenure notwithstanding that those claiming to own the land do not occupy and use it continuously or in individual plots but may own it communally and occupy and use it intermittently and for specific domestic purposes only;

(iii)
such land is not nor ever has been ownerless or unclaimed;

(iv)
such intermittent user of communally owned land is and always has been lawful user;

All these principles had been denied by the British colonial authorities in Sudan specifically in the Registration Act 1925 and this denial was followed by the Unregistered Land Act 1970. The term “lawful user” is taken from the Civil Transactions Act where it is specified as a user which is protected by the law even if not registered. It follows that it is important to spell out how the new international practice approach affects the operation of the ULA:

(d)
the Unregistered Land Act did not abolish or extinguish customary tenure applicable to the land which by the Act was made the property of the Government acting as trustee for the land;

While this paragraph applies the correct analysis of customary tenure to the ULA, it is necessary to point out that the ULA itself did not abolish customary tenure but just followed the colonial approach of downgrading it to a permission or licence to occupy land which applied only to actual occupation and use by individuals and excluded intermittent and communal occupation of land. This analysis was accepted by Professor Saeed Mohamed Ahmed El Mahdi in his leading text Introduction to the Land Law of the Sudan
.  
(e)
the grant of a usufruct of land taken over by the Government under the Unregistered Land Act to a person did not have the effect of abolishing or extinguishing the existing customary tenure applicable to that land;

This final paragraph follows from the earlier one on the ULA and applies also the internationally recognised principle that the only way customary tenure can be “abolished” over land is if a tenure inconsistent with customary rights in land is granted to someone and that tenure is generally accepted as being absolute ownership or freehold. Where only a lease or a usufruct is granted, then the underlying customary rights remain in existence. The fact that they were regularly disregarded and ignored does not mean that they just disappeared. 

3.3
An important point which must be addressed is whether this approach to customary law and tenure conflicts with shari’a.
 The Civil Transactions Act 1984 (CTA) (which repealed and replaced the ULA) is based on shari’a and has some relevant provisions which may seem to conflict with customary tenure as here defined. Article 560 provides:

(1)
Whoever utilises waste land (Muwat) far from urban areas whether by cultivation, building or irrigation shall be better entitled to the usufruct thereof…

(4)
Lawful user under the provisions of this Act, even if not registered, is protected by law to the extent of actual user and shall not be expropriated save for public interest and for just compensation

(5)
Nominal user…shall not be recognised nor is bare possession. Only user which is customarily practised shall be recognised.

3.4
Behind these provisions is a philosophy very similar to the colonial one: that land which is not cultivated or actually occupied and used is ‘waste’ or vacant and unoccupied land and available to the first ‘real’ occupier; i.e. one who ‘adds value’ to the land by cultivating it or building on it. As we have noted, customary law does not recognise the concept of ‘ownerless land’ nor does it accept that land has to be cultivated or built upon to be occupied and used, at any rate collectively and communally. But customary law does recognise that he who cultivates land available for cultivation which no other person or family is using has a good claim to it which the traditional ruler of the relevant community will accept and confer a title on the original cultivator. 

3.5
The key concept here is ‘waste land’. There is nothing in the CTA which compels one to accept the former British colonial legal construct that waste land includes communally owned and used land. Article 560 (4) and (5) make it clear that lawful user which is customarily practised is recognised by the law and the construct of customary tenure in article 34 of the LCA makes plain that lawful customary user includes user of communally occupied land: by definition such user will be intermittent by individuals but that does not stop it being “actual”. A house would be regarded as being in actual occupation and use even if it were used only at weekends or as a holiday home at certain times of the year.  

3.6
Nor can the notion of ‘cultivation’ as being the key to accepting land as being occupied and used land be sustained any longer. Swamps, forests, fallow land are all now accepted as having a major positive role to play in combating global warming. Indeed under the Kyoto Protocol, growing trees and not cutting them down, is a legally accepted method of reducing carbon in the atmosphere: the Clean Development Mechanism provides for the carbon captured in forests to be sold to countries which are exceeding their carbon emission quotas: the whole mechanism depends on maintaining the forests as such and not cutting and using the wood for commercial purposes.
 

3.7
So Muwat can remain part of the law and does not conflict with customary tenure as set out in art. 34 of the LCAs. The internationally accepted approach to customary tenure cuts down on what is Muwat but does not abolish the concept.  

3.8
The conclusion then is that there is nothing either in shari’a or in the Civil Transactions Act which conflicts with the approach to customary tenure adopted in the LCAs.

If this formulation of customary tenure is accepted, it will have as revolutionary effect on land tenure in the Sudan as Wik had on pastoral leases in Australia. It will re-instate the rights of the Nuba and other communities holding land under customary tenure; it will require the government to negotiate with them and if necessary buy them out before making their land available for mechanised farming to foreign and Northern investors and it will lay the ground for major programmes of restoration and restitution of land which over the last 35 years has been seized from the Nuba and other customary communities (and is still being seized for despite the CPA and the Protocol, Nuba land is still being allocated by NCP officials to foreign and Northern investors).

Conclusions: what future for social justice in the Sudan

Will it be accepted? Here is where high theory and low practice, reality, clash. One can point to article 12 INC which is quite clear:  


The State shall develop policies and strategies to ensure social justice among 
all people of the Sudan, through ensuring means of livelihood…

What better way to meet this obligation than to restore land and land rights to communities who have had them unjustly taken away so as to enable them to farm the land, feed themselves and grow crops for sale? Whether we prefer Miller’s ‘western’ approach to social justice, Sen’s more developmental approach or an Islamic approach, the result should be the same.

Reality however suggests that matters will not be as straightforward as this. First, any law drafted for enactment by the legislature of the two states has to face up to the constitutional provision that the state legislature is divided 45% SPLM and 55% NCP; in terms of actual seats, 26 NCP, 22 SPLM. Without some NCP support, the SLCAs will get nowhere. SPLM legislators were confident that they would be able to persuade enough NCP legislators to support them to get the Bills through. But when it came to the land clauses in the state constitutions, the NCP got their way and the SPLM drafters backed off trying to insert positive clauses on land in the constitutions. Second, almost certainly any state law will have to run the gauntlet of constitutional approval by the centre and if the centre is developing a National Land Commission law which will concentrate on formulating land policies, are they likely to agree that a State Land Commission has the constitutional mandate to undertake land restitution. There may be in theory a National Unity government at the centre made up of NCP and SPLM Ministers, but in practice the NCP is still calling the shots. 

This leads on to the third point. There is increasing evidence – quite openly discussed in English language Sudanese newspapers in Khartoum – that the NCP is not sticking to the CPA. Certainly in the two transitional states, land grants are still being made as if the CPA, the INC and the Protocol did not exist. Eric Reeves as long ago as  September 2005 produced a detailed survey of the situation which he entitled The Slow Collapse of the CPA for South Sudan
 in which he spelt out how the CPA was not being complied with. It must not be forgotten that the President that signed the CPA is the same person who so vigorously prosecuted the war against the South and the two transitional states for 15 years and is vigorously prosecuting hostilities in Dafur. He has not been defeated. Although at the beginning of this decade he fell out with Hasan al-Turabi, the chief Islamist ideologue behind the war and had him imprisoned for a few years, it cannot be just a coincidence that al-Turabi has been released from jail and house arrest and has made a strong denunciation of the INC as being made undemocratically. Neither the National Islamic Front, al-Turabi’s party nor Umma, Sadiq al-Mahdi’s party took part in the peace negotiations or signed the CPA and unlike the NCP which is little more than a vehicle for the President to claim a political legitimacy, these are real parties with significant support in the North.

But the problem goes deeper than this. It cannot be put better than by Francis Deng:

The story of the Nuba is the story of the Sudan in microcosm, a country torn apart by an acute crisis of national identity. At the heart of this crisis is the construction of a mythical notion of a monolithic racial, cultural and religious identity that has distorted the complex pluralist realities of the country into a simplistic dualism, categorizing the country into Africans and Arabs – a fictional notion of Arabism that welds Arab race and culture and the religion of Islam into a composite whole…

The identities currently in conflict arose through an historical evolution in which slavery was a defining factor in classifying groups along racial, religious and cultural lines: one either belonged to a superior class of masters or to an inferior one of slaves. The broader context of Arabization and Islamization provided the framework for the belief in the dignity of being a Muslim and an Arab, as opposed to being a black African, a heathen and a potential if not actual slave.

…The northern Sudanese elite have not been able to understand why southerners have resisted Arabization and Islamization, which they see as a means of elevating southerners from an inferior, denigrated status to a level of higher culture, civilization and dignity…

The critical question is why a people who are so highly acclaimed for their humanistic virtues can be so inhuman in their treatment of each other internally. The answer must go back to the crisis of national identity that has been the feature of the racial conflicts in the country. Conflicts of identity tend to be inherently zero-sum. The survival with dignity of one identity threatens to denigrate, diminish and perhaps eliminate the other. Of course it is not the mere fact of these differences that generates conflicts, but their implications for participation in the shaping and sharing of power, wealth, social services, development opportunities and the overall enjoyment of the rights and dignity of citizenship…This is the core of the genocidal conflicts that have ravaged the country for half a century, initially in the South, and since the mid-1980s in the Nuba Mountains and Southern Blue Nile and more recently in the western region of Dafur.

Deng’s analysis raises acute questions about the practicalities of the application of principles or practices of social justice in the Sudan. Miller’s discussion of social justice emphasized the central importance, for the application of social justice, of a nation state whose citizens share a common national identity; strong bonds of solidarity; and a national political culture which includes a range of shared understandings. None of this applies in the Sudan nor will a few words in a new contested constitution bring them into being. Rosen’s discussion of Islamic conceptions of justice emphasised the central importance of the ‘community of believers’ for the application and operation of justice in Islam. As Deng has pointed out so cogently, it is precisely this absence of a ‘community of believers’ and the perceived resistance, on the one hand, of many communities in the Sudan to be corralled within such a community and on the other, the refusal of the elite which rules the Sudan to extend justice to those who are not and will not become part of that community of believers that lies at the heart of “the genocidal conflicts that have ravaged the country for half a century.” Nor does Sen’s more global vision of justice and development offer much hope for the Sudan; the complete absence in the Sudan of social arrangements which are crucial for individual freedoms for which the state and society are responsible which are fundamental to a person being able to realise his or her capabilities would also suggest that the preconditions for the implementation of social justice within the Sudan are non-existent.

High theory can develop and has developed attractive theories of and scenarios for the application of social justice both at the national and at the international levels. Not to be outdone, lawyers are coming forward with new approaches on the same subject: comparative social justice jurisprudence is offered as an example of “the human face of globalisation”
. But the reality is very different. The application of social justice anywhere depends first and foremost on the social arrangements of the society and the shared common identity of the people within that society. Globalisation and the Millennium Goals have little to say about that. Constitutions and a willingness by governments to accept adverse judicial decisions – the centrepiece of Van Buren’s paper about the South African case of Minister of Health v Treatment Action Campaign
on the provision of nevirpine to pregnant women with HIV/AIDS – which she uses to demonstrate that courts can adjudicate on rights which go to the heart of the alleviation of poverty depend likewise on a shared common identity and on a belief in democracy and the rule of law. South Africa has that; regrettably Sudan does not.

Why bother then? What’s the point of drafting constitutions and laws to provide for the application of principles of social justice to undo more than fifty years of social injustice, explaining them to legislators, arguing for their enactment and implementation when the whole social and political environment of the Sudan appears to be so antithetical to any form of inclusive social justice? I believe that there are some pointers to suggest that a brighter future for the Sudan is not a complete chimera. 

First, the political aims of the SPLM envisage a ‘New Sudan’:

We believe…that the new Sudan is based on a Sudanese commonality – a social and political commonality that belongs to all of us, irrespective of race – whether we are Arab, whether we are of Arab or African origins…we aspire to a new Sudanese dispensation in which all are equal, irrespective of these localisms which we inherit out of no choice of our own.

Deng suggests that 

With the framework of the New Sudan postulated by the SPLM/A, the realignment and bridging processes have begun to develop…

While most southerners, given a choice today would overwhelmingly vote for secession, internal and international dynamics may well influence the outcome after the six-year interim period.
 Internally, the fact that non-Arab regions in the North are rising up with grievances of marginalisation, racial discrimination and economic neglect not dissimilar to what the South has suffered and fought against, may well persuade southerners that they are not alone and that with their allies in the North, they could play a crucial role in restructuring the national identity framework to be equitable and significantly ensure their representation and participation in the shaping and sharing of national power, wealth, services and development opportunities.

The political strategy of the SPLM is to go all out to win the national elections due in three years time, building on their base of support in the two transitional states and in the informal settlements in and around Khartoum. This will inevitably give rise to political and ‘security’ tensions in the north. 

Deng makes another point of considerable relevance:

Most observers of the Sudanese scene and the character of the people have often commented on the paradox of a people who are so gentle, kind, generous and hospitable to foreigners in their land and yet dreadfully ferocious, brutal and inhumane in their treatment of their own compatriots.

It would then be a very great mistake to assume that the Sudanese individually as people or collectively as both a total community or as many communities within the geographical boundaries of the Sudan do not have the capabilities to understand the present injustices of their country and to work together towards new arrangements which will have a foundation in social justice. Any contribution to that goal, however small, and even if it is doing no more than chipping away at the edges of injustice in a currently unpropitious social and legal climate seems worth while.  
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� The official title of the country is The Republic of the Sudan, but within the Interim National Constitution (INC) of 2005, there are constant references to ‘the Sudan’ so I shall use that appellation in this paper.


� These states are in the North of the Sudan but at the time of the ceasefire were partly controlled by the Sudan People’s Liberation Movement (SPLM) and partly controlled by the National Congress Party (NCP) Government of the Sudan. A special Protocol in the Comprehensive Peace Agreement of 2005 – the Protocol between the Government of Sudan (GOS) and the Sudan People’s Liberation Movement (SPLM) on the Resolution of Conflict in Southern Kordofan /Nuba Mountains and Blue Nile States (the Protocol) signed at Naivasha, Kenya in May 2004 provided that the governance of the two states would be shared between the two signatory parties and special rules would apply to a whole range of matters. Article 182 of the INC provides that the Protocol shall apply to these two states.


� This paper is not concerned with the situation in Dafur in the west, or with the insurgency in the east of the country. For Dafur, see Gérard Prunier (2005), Dafur The Ambiguous Genocide (C.Hurst and Co (Publishers) Ltd, London) 


� This paper is not the place to try and give an overview of the causes and trajectory of the civil war. By far the best guide to this is Douglas H. Johnson (2004) The Root Causes of Sudan’s Civil Wars, Updated 2nd impression (James Currey, Oxford). I make extensive use of this book in this paper. A somewhat more personally flavoured report is Gabriel Meyer (2005) War and Faith in Sudan, (Wm. B. Eerdmans Publishing Co., Grand Rapids, Michigan). Mayer is an American foreign correspondent and the book focuses on the war against the Nuba, the principal inhabitants of Southern Kordofan State and gives a graphic account of the brutal war waged against the Nuba by the government of the Sudan from the front line. The best estimate of the clear attempt at genocide of the Nuba by the government is that between 1989 and 2001 when a ceasefire took effect is that some 200,000 Nuba out of a population of around 1.3 million were killed by government forces and militia. Many more were taken to government  ‘peace camps’ where the women were raped and the men tortured. It is perhaps not entirely irrelevant to point out that around 2.3 million people lost their lives in Sudan’s civil war between 1989 and  2004 – a good many more than Saddam Hussein killed of his own people during his time in power in Iraq. Mayer’s book greatly benefits from an insightful and forceful Foreword by Francis M. Deng, a very senior former Sudanese diplomat and UN official; viii – xx. 


� With the signing of the CPA, the Sudan People’s Liberation Army (SPLA) army became a movement and the use of the terms SPLA/M and SPLA/SPLM do occur. But the INC uses the term SPLM. 


� The preamble to the South African Constitution (1996) refers to the constitution establishing a society based on, inter alia, social justice. The Constitution of Malawi (1994) provides for the right to development in section 30 which requires the State to “take measures to introduce reforms aimed at eradicating social injustices and inequalities.” The Constitution of Namibia (1990) permits Parliament to enact legislation “for the implementation of policies and programmes aimed at redressing social, economic or educational imbalances in the Namibian society arising out of past discriminatory laws or practices.” The Constitution of Lesotho (1993) has no reference to social justice. The Constitution of Uganda (1995) in the Chapter on National Objectives and Directive Principles of State Policy provides at XI – Role of State in Development – at (iii) “In furtherance of social justice, the State may regulate the acquisition, ownership, use and disposition of land and other property, in accordance with the Constitution”. The draft Constitution of Kenya (2005), which was rejected by the electorate in a referendum, provided in Chapter 3 – National Values, Principles and Goals, at section 13(1)(m) for “a commitment to social justice and the realisation of the rights of the people to basic needs and a secure environment.”  


� Does it mean secure economically, or secure in the sense of a crime-free environment or secure in the sense of a secure tenure to land and a home or all three or more? If its all three or more then the term is so general as to be virtually meaningless. 


� David Miller, (1999) Principles of Social Justice (Harvard UP, Cambridge, Mass). Miller is Official Fellow in Social and Political Theory, Nuffield College Oxford.


� ibid, 4 – 6. 


� ibid, 10 – 12.


� ibid, 17 – 18.


� ibid, 18 – 19.


� Kai Nielsen, Global justice, capitalism and the Third World in Robin Attfield and Barry Wilkins (1992) International Justice and the Third World, (Routledge. London), 17 – 34. Nielsen was at the time of writing Professor of Philosophy at the University of Calgary.


� The theorists whose arguments along these lines he dismisses are David Hume, John Rawls and Brian Barry. 


� 26, 27, 28, 30, 33.


� Andrew Belsey, World poverty, justice and equality, in Attfield and Wilkins op. cit., 35 – 49. 


� ibid, 46, 47, 48. 


� Amartya Sen (1999) Development as Freedom (Oxford UP, Oxford)


� ibid, xii, xiii.


� ibid, 285 – 288. 


� Lawrence Rosen (2000) The Justice of Islam (Oxford UP, Oxford). Rosen is a Professor of Anthropology at Princeton and Adjunct Professor of Law at Columbia. Rosen’s work has been principally in Morocco, Tunisia and Malaysia. Neither Mawil Izzi Dien (2004) Islamic Law: From Historical Foundation to Contemporary Practice (Edinburgh UP, Edinburgh), a useful survey of Islamic law nor Mohamed Hashim Kamali (2005) Equity and Fairness in Islam ( Islamic Texts Society, Cambridge) which I also consulted had any specific discussion on justice as such. Mohamed Charfi (2005) Islam and Liberty: The Historical Misunderstanding (Zed Books, London) an excellent work, has sections on human rights and on the state but nothing specifically on justice.  Zaki Mustafa (1971) The Common Law in the Sudan An Account of the ‘Justice, Equity and Good Conscience’ Provision (Oxford UP, Oxford) although now quite old has a good chapter on the operation of the provision in independent Sudan.


� In a footnote to this sentence, Rosen invites the reader to compare this orientation to that of Brian Barry’s essay on Justice as Reciprocity in E. Kamanka and A. Erh-Soon (eds) (1980) Justice (St Martins Press, New York). But was Rosen’s analysis of Islamic justice influenced by Barry’s analysis or was it serendipity?


� The government of Indonesia’s policies and practical efforts to assist the poor in the aftermath of the economic collapse in the mid 1990s and the tsunami of 2004 both raise a question mark over this statement with respect to Indonesia. 


� Rosen, op. cit., 156, 163, 167, 169, 170 – 171, 173.  


� Mohamed Charfi is a former Professor of Law in the University of Tunis, a former Minister of Education in Tunisia and for twenty years the Vice-President then President of the Tunisian League for the Defence of Human Rights. He was imprisoned in the 1960s for his role in founding an opposition party. 


� Charfi, op. cit., 66, 67.


� Raphaël Koba Badal (1983), Origins of the Underdevelopment of the Southern Sudan: British Administrative Neglect, University of Khartoum, Development Studies and Research Centre.


� H.L. Greenwood, (1941) Escape in the Grass, Sudan Notes and Records, vol. XIV, 189 – 196.


� Johnson, op. cit., 30.


� Two excellent books on the legal impact of this decision are: Carolyn Fluehr-Lobban (1987) Islamic Law and Society in the Sudan (Frank Cass, London); Aharon Layish and Gabriel R. Wartburg (2002) The Reinstatement of Islamic Law in Sudan under Numayrī (Brill, Leiden)


� “The US gave no encouragement to democratisation within the Sudan while Nimairi remained in power.” Johnson, op. cit., 67. Following Nimairi’s overthrow in 1985, the Sudan’s foreign policy changed and greater stress was placed on Arabism and Islam. But US weaponry was in the Sudan and continued to be available for use against the South. 


� Bona Malwal as reported in: Sudanese Scholar speaks out, Freedom Now News,  21 July 2005 as quoted in Meyer, op. cit.


� S. Rowton Simpson (1978) Land Law and Registration (Cambridge UP, Cambridge), 197 – 98. 


� ibid., 198. It is now the Registration Act and is still in use.


� Registration Act, s.16(d).


� In re Southern Rhodesia [1919] A.C. 211; Amodu Tijani v Secretary of Southern Nigeria [1921] 2 A.C. 399.


� Johnson, op. cit., 49.


� Osama bin Laden was granted a lease of some 10,000 acres. It is not known whether he is still the lessee.  


� No doubt I am not the best judge of these things but with respect to the Sudan now, the US is on the side of the angels. It played a major role in bringing the parties to the negotiating table and in pushing the NCP Government to sign up to the CPA. It is now providing considerable support for the SPLM with respect to land rights in the transitional states and more generally in Southern Sudan where the SPLM forms the embryo Government of Southern Sudan provided for by the INC. Francis Deng, is in a much better position to comment: “While many personalities contributed to the ultimate success of the [peace] process, the role of the United States and Senator Danforth in particular is acknowledged as having been crucial to the outcome. The United States is likely to remain pivotal to the successful implementation of the Peace Agreement.” Op. cit., xviii. Meyer give a good account of the input and effect of US human rights activists and of Christians into awakening the US to the brutality of the war in the Sudan.  


� In one state, the legislators told us that they had reached a ‘gentleman’s agreement’ with their NCP counterparts that the principles on land should go into the Land Commission law rather than in the state constitution but as my colleague commented, what is likely to be the value of a gentleman’s agreement with people you have been fighting for over 20 years.  


� (1992) 175 C.L.R. 1


� (1996) 141 ALR 129. 


�[1998] 1 CNLR 14


� 2001


� (1921) 2 A.C. 399. How ironic that this case is now used as the foundation of the ‘new’ approach to customary tenure.


� Charles E. Ehrlich, (2004) Aboriginal Land Rights: The Effect of Common Law Decisions in Canada and Australia on International Law, New England International and Comparative Law Annual, Vol.7, 1 – 29. 


� T. Olawale Elias, (1956) The Nature of African Customary Law, (Manchester UP, Manchester), 174.


� 1979, (Khartoum University Press), 9.


� The relevance of this is that the INC provides in article 5 that “Nationally enacted legislation having effect only in respect of the Northern states of the Sudan shall have as its sources of legislation Islamic Sharia and the consensus of the people.”. The Civil Transaction Act is national legislation so any alteration of its contents and effects must be consonant with shari’a.


� David Freestone and Charlotte Streck (eds) (2005) Legal Aspects of Implementing the Kyoto Protocol Mechanisms (Oxford UP, Oxford), Part IV; Article 12 of the Kyoto Protocol: Clean Development Mechanism. 175 – 264.


� ATT304408.htm � HYPERLINK "http://www.sudanreeves.com" ��www.sudanreeves.com� 


� Deng, op. cit. in Meyer, op. cit. x, xi, xii, xiii, xiv.  Some of Meyer’s informants speak in similar terms: “Sudan is not a nation, that is to say a homogeneous culture; it is a country. The multiplicities of all our differences can’t make us a nation.” Stephen Myang Bol, former SPLA commander, Meyer, 181. “Its not a struggle between Arab North and African South. The conflict is now and has always been fundamentally about ethnicities: An Arab Muslim elite pitting itself against African ethnic cultures, and this throughout the country, north and south, east and west.” Bishop Gassis, Meyer, 182.


� Geraldine Van Buren, International and Comparative Social Justice in Natalia Iu. Erpyleva, Maryann E. Gashi-Butler and Jane E. Henderson (eds) (2005) Forging a Common Legal Destiny (Wildy, Simmonds & Hill Publishers, London), 659 – 664. 


� CCT8/02 Judgement of 5 July 2002.


� Interview by Meyer with John Garang, Nairobi, December 1998 quoted in Meyer, op. cit., 90.


� Provided for by the CPA and enshrined in the INC, articles 219 – 222.


� Deng, op. cit., xiii, xix.


� ibid., xiii
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