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This paper concerns itself with the capacity of human rights discourse to address the challenges posed by cultural identity politics in relation to women’s equality. Both women’s equality and freedom of culture/ religion are protected human rights in international and municipal law.  Yet, the intersection between the two usually gets posited as a clash of repugnant, if not mutually exclusive categories.
 Over the last decade, the human rights discourse has started to take note of the conflict of rights in relation to culture. It remains to be seen though, whether the emerging discourse on culture can grapple with the fall out of cultural identity politics on women. 

The concerns underlying the inquiry are common to cultural identity politics globally, although this paper contextualizes it in relation to Asia. It maps emerging trends in Asia to distinguish cultural identity projects from mere cultural practices – and to draw key elements that define cultural identity projects. This distinction is important to this exercise. It fundamentally changes the understanding of the conflict between culture and women’s equality, as played out in current times; thereby moving the focus of the discourse from cultural symbols and practices to an interplay of politics and power relations that constitute cultural identity politics.  This shift provides the starting point to critically examining the human rights discourse, its cultural underpinnings and limitations in addressing women’s equality in this context. Equally, it helps formulating responses and strategies that address cultural identity projects more fully. This paper argues that such a shift is fundamental to addressing the defense to discriminatory cultural practices as well the wider politics that compels the defense.  

This paper arises from concerns shared by many women’s groups in Asia about finding approaches that uphold normative standards on women’s equality while also challenging processes of intra group and inter cultural domination. Addressing the politics of domination within and between communities is important in an increasingly polarized national and international context. This inquiry is offers neither a comprehensive critique nor conclusive suggestions. Rather, it points towards limitations to underscore the need to engage the human rights discourse towards responding to challenges posed by the intersections of culture and women. 

I 

Mapping Trends in Asia: Cultural Identity Projects in Asia
The developments in each of the countries discussed are contextualized against the global events of the last two decades. Both globalization and September 11 have significantly contributed to creating a fertile ground for cultural identity projects within and amongst nations, in Asia as elsewhere.  In South and South East Asia, globalization has dislocated old sources of power, and blurred national boundaries, thus lending impetus to movements that promise to restore cultural [including religious, ethnic, nationalist] definition, identity and pride.  The changes and dislocation opened democratic spaces, making the old guard give way to new regimes and introducing new political configurations, most notably in Indonesia and Malaysia. Against this backdrop, identity politics based, variously, on religion, ethnicity, culture and nationhood emerged as a source of popular power, marking boundaries, differences and inequalities within and amongst nations.  September 11 and the so called ‘war on terror’ following in its wake has served to deepen these boundaries, bringing to the surface cultural hegemony and persecution at the national and international levels.
 The demonisation of Islam globally, majoritarianism within nations and consequent assertion of minority identities has combined to further polarize communities between ‘us and them’. 

Cultural identity politics in Asia, when viewed against this wider global context, explains the increasing challenges to women’s rights and activism. While women’s rights and freedoms are the most obvious target and casualty, such politics also inevitably undermine debate and difference within societies, closing in on existing diversity. The effect of polarization of communities, globally and nationally along cultural lines, has shrunk spaces for women in Asia to interrogate, resist and contest religious ideologies from within and outside the communities.  This underscores that responses within human rights be directed not only towards ‘cultural defense’, important as it is, but also towards the interconnections between external and internal interplay of power that fuels cultural identity movements. The mapping sketches trends in Malaysia, Philippines, Bangladesh and India, to surface similarities across national/ cultural contexts, identify common threads defining cultural identity politics and its impact on women. The purpose is to neither capture all the complexities nor discuss those identified exhaustively. Rather, it aims to surface elements in light of which the adequacy of international human rights law be examined.

Malaysia

In Malaysia, Malay Muslim women have been one of the biggest casualties in the ‘holier than thou’ race between the political parties to out-do each other in demonstrating superior Islamic credentials. In the 1980s and 1990s a slew of legal, social and political changes were introduced that particularly weaken the position of the Muslim women.
 The family law, originally a progressive Islamic Family Law, was amended to make divorce and polygamy easier for men, simultaneously reducing their financial responsibilities towards women;
 the criminal laws were amended to ensure compliance with Islamic observance in relation to food, ritual fasting, moral/ sexual conduct and dress with punitive measures. Two of the states introduced the Hudud laws prescribing draconian punishments, disqualification against women witnesses and reduction of rape to illicit sex.
  While the guardianship law was amended in 1999 to give non-Muslim mothers equal right to guardianship of their children,
 Muslim mothers’ rights in this area remain unequal as no corresponding amendment was made in the Islamic family law that governs guardianship for Muslims. 

The enactment of Domestic Violence Act of 1994 too witnessed debates on whether Muslims ought to be exempted from its purview. While a small group claimed that Muslim men had the right to beat their wives, the larger resistance argued that domestic violence being a private matter was subsumed within family matters, thus being under the purview of the Shariah for Muslims. Women’s groups, particularly the Sisters in Islam – a women’s NGO that locates itself as believers and fights therefore for change from within the religion – strongly opposed each legislative proposal/ exemption based on discriminatory and regressive interpretations of Islam. In the case of domestic violence, they succeeded in ensuring the applicability of the law to all Malaysians, including the Muslims. 

At the social level, the pressure on women to display Islamic piety has manifested in increasing pressure to cover up and further, to determine the length, colour and style of their headdress and finally, to replace the Malay sarong with the Arab style jubah.
 That this process of ‘Islamisation’ is Islam is highly debatable. Sisters in Islam has led nationwide protests against every legal, social and political change towards ‘Islamisation’, with a measure of success in stalling the pace of roll back and very successfully in opening and expanding spaces for debating the interpretations within Islam. They assert that that Islam in a modern democratic society must search for solutions facing the ummah through ijtihad, an ijtihad that is neither the monopoly of a few nor under conditions that are exclusive, restrictive and intimidating. Their advocacy is directed towards informing, inquiring, dissenting and debating issues openly - through memorandums to the government, media campaigns and letters as well as public education campaigns.
 

Bangladesh 

Bangladesh was founded as secular democratic country in 1971. Religion-based political parties were banned in view of their role in collaborating with Pakistan during the liberation war. In 1977, following the regime changes, the Constitution was amendment to delete secularism, replacing in its place “absolute faith and trust in Almighty Allah” as the basis of all state action.
 By a further Constitutional amendment in 1988, Islam became the state religion with freedom to the other religions to be practiced in harmony with it.
 The changes that followed have been on the one hand symbolic, such as commencing state functions with recitations from the Qu’ran and on the other, very insidious such as the marginalisation of minorities, alteration of the multi-religious composition of Bangladesh as well as intimidation and attacks on secular, progressive and dissenting voices.
 Most importantly, it has created an environment of impunity for extra-legal moral policing and targeting of women. The fatwas, although declared illegal by the judiciary, continue to be used to suppress women’s freedoms and leadership in the rural areas. 

The 1990s saw a rise not just in fatwas to humiliate and punish women but also in the use penal provisions on ‘offences against religion’ and offences against ‘public tranquility’ designed to target and censor religious plurality, difference and dissent, particularly within Islam. Legislative proposals declaring Ahmadis as non-Muslims and blasphemy laws to create offences of ‘insulting the Koran and the Prophet’ punishable with a life term or death, were directed at closing spaces for religious debate and plurality within Islam. Notably both these legislative efforts failed due to the strong resistance by secular and progressive sections in the country. However, law enforcers have been slow to take action against cases of violence as well as apathetic to open re-confirmation by the religious right of calls for public execution of individuals.
 The open calls and incitement to violence, murder, offering of rewards for executions of individuals without fear of legal action has created a considerable degree of impunity. 

Philippines
The Philippines Constitution embodies the principle of the separation of church from the State and the non-establishment of a state religion. Despite the Constitutional position and regardless of its diverse [although in minority] indigenous, ethnic and Muslim population, state laws and policies continue to impose Roman Catholic-influenced norms on all its citizens. In fact, it is claimed that the strongest outreach of the Catholic Church is not through its sermons and schools but through laws and policies that directly limit women’s sexual and reproductive rights.
  For instance, the Penal Code views consented abortion as a crime and narrows the ambit of sexual crimes to ‘crimes against chastity’ that impose impossible moral and evidentiary burden on the victim/ survivor for establishing her case. 

President Arroyo’s regime has rolled back the minimal measures securing basic humane healthcare for women in emergency situations, thereby de facto establishing Catholicism as the state religion. In December 2001, the Department of Health banned the emergency contraceptive pill which enjoyed legal approval since 1999 and was available in cases of sexual abuse, to women and girls in government-run clinics, on the ground that the pill was an abortifacient.  In protest, many women’s groups intervened to re-open the matter and the final adjudication remains pending. 
 To influence the outcome of the decision, the President has made public statements against family planning, oral contraceptives and indeed, any form of modern contraception.
 The defeat of the Reproductive Health Care Bill introduced in 2003, reflects a similar approach.
 The Bill aimed to enact a health care policy that included post-abortion care and set standards for the humane treatment of women with complications from unsafe abortions in public health services. Despite the backing of a cross-section of society – the Reproductive Health and Advocacy Network, a national network of activists, NGOs, community workers and service providers – the Bill was rejected after the President termed it as “the abortion bill” when in fact it did not seek to legalise abortion. 

Challenging this alignment between state and church is an ongoing struggle for women’s groups and progressives in the country. The most direct challenge to the imposition of a de facto state religion was sidestepped by the Supreme Court. The Soledad Escritor case raised the validity of charging non-Catholics under penal provisions implicitly based on Catholic “sexual morality”, in light of religious freedom. The petitioner challenged the applicability of the charges of immorality for living with a man who was not her husband and having a child by him. She claimed exemption on grounds that she had married her current ‘husband’ under the code of the Jehovah’s Witnesses. The Supreme Court sidestepped adjudicating on which specific religion was implicit in the law, alluding instead to the general “religious nature of the Filipinos and the elevating influence of religion in society.” They explained further that “the morality contemplated by laws is secular, benevolent neutrality could allow for accommodation of morality based on religion, provided it does not offend compelling state interests”.
 Thus the Court maintained that the relationship constituted “disgraceful and immoral conduct” for which the petitioner could be held liable but for her defense of religious freedom. 

India

Although, the Hindu Right has been in existence since the independence struggle, it rose to political power only in the 1990s. This rise to power in a secular, multicultural, multi-religious and multi linguistic country like India must be understood in the context of the changes unleashed by globalization and the failures of the single major national party, Congress, since independence. This environment enabled the dissatisfaction to be directed towards the minority Muslim population while simultaneously mobilizing pride in Hindutva, a nationalist Hindu identity. Its rise to power in the ‘90s and subsequent electoral victory at the central and the state levels, legitimized the anti-minorities public discourse, polarized communities and institutionalized communal ideology in the state structures.
  

Women and sexuality have been centre stage in its discourse. This period saw the emergence and rise of vigilante attacks, vandalism and moral policing in urban towns by Hindu right wing groups to impose compliance with a national construction of Hindu culture, particularly in relation to sexuality. The last decade has been marked by an increase in attacks [often with state inaction/ support] on choice/ inter-community marriages,
 vandalism of commercial property and attacks on persons to protest Valentine’s Day celebrations,
 targeting and persecution of lesbian and gay persons,
 attacks on debate and information on sexuality.
 

While controlling the sexuality of the ‘Hindu Indian woman’ has been one agenda of the Hindu Right, the other has been to ‘liberate’ the ‘Muslim woman’ from the clutches of discriminatory Muslim family law. Although three provisions of Muslim law are routinely targeted – the exemption to Muslim men from the duty of maintaining a divorced wife, triple talaq and polygamy – the solution proposed is not to work with reform processes within the community but to impose instead, a Uniform Civil Code on family law. Ironically, some of the superior court judgments calling for Uniform Civil Code have also been in response to Muslim law, as opposed to discriminatory provisions of other religion-based laws, resonating the Hindu Right rhetoric. This call is based on the need for uniformity rather than gender justice, a means of subsuming the Muslim community to a Code that resembles the Hindu personal law. As a result, the Uniform Civil Code has been rejected by the women’s movement, preferring instead to work towards gender justice within personal laws.
 

That the pre-occupation of the Hindu Right with the Muslim women’s status in family law is to stigmatise the community as ‘antinational’ for failing to endorse the Uniform Civil Code rather than a real concern for women. This stigmatisation serves to contrast the Hindus as inherently progressive and nationalist for reforming and codifying their family law in 1955, despite the existence of diverse types of Hindu laws in South Asia.
 The concern of the Hindu Right towards women  – or more specifically Muslim women – is evident from the apathy towards women’s issues generally and particularly towards disadvantages experienced by Muslim women in areas other than family law. The lack of concern of the Hindu Right to poverty and marginalization of the Muslim community, the impact of which is disproportionately borne by the Muslim women, is a case in point as is the sexual brutalization of Muslim women during the Gujarat carnage in 2002 by the Hindu Right.
 This larger context of Hindu communalism in turn creates the context for Muslim men to project and assert their community identity through increased control over Muslim women. The distinctive family law provisions therefore become areas that the fundamentalist Muslim sections are least inclined to give up, even though these may be subject to legal regulation in other parts of the Muslim world. 

II

Unpackaging Cultural Identity Projects

The developments in each of the countries sketched above share some features in common. An understanding of these is useful to shift the perception of the conflict of rights from that of negative cultural attitudes and practices to that of cultural identity politics; for these features define such projects. These are discussed below to help assess the human rights discourse in the subsequent section in light of cultural identity politics.  

Constructing Culture
Cultural identity projects selectively draw upon culture, often along with religion, ethnicity and nationalism, to construct “unchallengeable, unchangeable, divinely defined homogeneity.”
 The degree of selectivity of cultural practices, symbols and meaning is planned to serve the political end of the cultural identity projects. This is distinct from the general selectivity that occurs within cultures as they evolve, reproduce and assimilate over time and across contexts in interaction with external factors. Cultural symbols and assertions are therefore never arbitrary or apolitical but part of a contested process of selectivity.
 The veil, for instance, carries different meanings and serves different purposes in different parts of the world. Viewing this uniformly as just a ‘traditional practice’ is to miss the politics of selectivity and meaning. Any response to such a project would need to define culture in terms that explicitly challenge such unity.

Single Identity, Unitary interests

The coalescing of identities around culture, religion and nationality is not new. Identities are multiple, constituted by many factors, both personal and social such as gender, age, class, sexual orientation, ability or disability and other status. These combine to determine an individual’s power and location within any collectivity. Cultural projects, however, create a false coherence by falsely constructing an exclusive identity, justifying thereby the rejection of plurality, differences and inequalities that exist within the collectivity. They also reject the solidarities and shared interests across collectivities along cross cutting axes of identification.
The unitary construction of such projects allows representation by a single voice to lend itself to hegemony or assertion of difference. A single identity and single voice masks inequalities and relations of domination and subordination within cultural projects, making it imperative to challenge singular and sweeping representations made on behalf of a collectivity. 

Women, Sexuality and Gender Relations

Gender occupies a central place in cultural identity based projects and women are often assigned the role of the primary bearers of the community’s honour and custodians of its cultural well-being. 
 As repositories of community honour, women are the site of a continuum of discrimination-segregation-violence. Hence discriminatory family laws, stringent inter-community/gender relations, and reproductive and sexual controls are part of the same continuum of mass sexual crimes against women in conflict situations. In each of these situations – that of internal regulation by the community and that of external aggression by the rival community, the women cease to be individuals but are markers of the entire community’s honour. 

The construction of the ‘ideal’ woman as the signifier of culture is therefore an important part of the project – drawing not only upon a gendered notions of ‘woman’ but also upon cultural characteristics that distinguish the ‘ideal’ woman from the others.
 The notions of manhood and womanhood play a pivotal role in defining the boundaries of the cultural collectivity and reproducing the narratives of the collective. Gender relations and its regulation are thus not an incidental part of cultural projects but central to the political goals that define boundaries of collectivities.
 It is therefore also not surprising that these goals are enforced by law – morality penal provisions as well as all the religion-based family laws – in each of the countries discussed. As well, gender relations are controlled by cultural police, such as the salish in Bangladesh, the attacks on inter-community marriages and Valentine’s day in India, and the criminalization of homosexuality in all the countries above. Nationalist movements too construct the ideal woman to symbolize how the role of women within the home contributes to nation-building while maintaining the boundaries between the public and the private.
 

External influences and power relations between cultural communities

Developments and politics outside the community determine when cultural identity projects are likely to gain mass support;
 the extent the spaces of resistance and choices available to women in minority communities; and finally, the terms and language of solidarity with women from majority communities.
 The domination and stigmatization by the majority community disables women in minority communities from contesting minority fundamentalism for fear of seeming to rupture the community while under siege, playing thereby into the agenda of the dominant community. 
 The instrumental use of women’s equality concerns, as for instance, the Hindu Right’s interest in reforming Muslim family law and that of United States towards the Afghan women, make it more difficult for women from minority communities to challenge unequal gender relations within their communities; making it equally difficult to forge solidarities with those outside for fear of playing into the agenda of the hegemonic community.  

State and the law

Cultural projects use the state resources, both the law as well as complicity of the law enforcers to ensure compliance with their version of culture/ religion. The state plays an explicit or implicit role in enforcing controls by legislating or granting impunity to the actions of self-appointed cultural police. Each of the country trends also reveal differences, resistance and contestation to repel the rigid constructions and controls sought to be imposed through different strategies: public dialogue, debate, lobbying, advocacy, and court challenges by women’s groups, progressive movements and emancipatory voices as well as individuals. 

Law’s potential neutrality along with the state power it attaches, makes it a compelling arena for norm-setting for both sides: those seeking to reinforce the cultural boundaries through law as well as women’s groups and other progressives alike.
 The approach of the human rights discourse on the subject is therefore important for influencing adjudication and resolution, not just at the international level but also at the municipal level. 

III

The Human Rights Framework

This section examines the intersections of culture/ religion and women’s equality in the human rights discourse constructed through treaty law as well and the relevant thematic Special Rapporteurs to examine the extent to which it addresses cultural identity politics. 
International human rights law treats women’s equality as a separate and distinct right from freedom of religion/ protection of minority culture. The bill of rights – the Universal Declaration for Human Rights [UDHR], the International Covenant for Civil and Political Rights [ICCPR] and the International Covenant for Economic, Social and Cultural Rights [ICESCR], all assure a general commitment to equality and non-discrimination on the basis of sex on the one hand and non-discrimination/ freedom of religion/ culture on the other. Except for a few references to the impact of culture on women’s status in the ICCPR, for the most part the discourse on each of the two subjects remains separate. Likewise, the special mechanisms and declarations on freedom of religion have for the most part remained gender-blind, awakening to gender discrimination only after September 11. Greater attention to the conflict between the two has been paid by the special treaties and mechanisms on women – such as the Convention on the Elimination of All Forms of Discrimination Against Women [CEDAW] and the Special Rapporteur on Violence Against Women [UNSRVAW]. 

Culture and Religion

Culture and religion in the human rights discourse frames multiculturalism and protections against a partisan state. Its focus is to secure space for the exercise of freedom of faith and religion on the one hand and respect for cultural expression of minorities on the other. In a world where cultural hegemony towards minorities remains rampant, both these rights are as important now as they were in post-war Europe during the drafting of these treaties. The main elucidation on religious freedom and minority rights is in the ICCPR provisions and the work of Special Rapporteur on the Freedom of Religion, Faith and Belief [UNSRRFB].
 

Article 18 of the ICCPR and Human Right Committee’s General Comment No. 22 outlines two components of freedom of religion and belief: the ‘freedom of thought, conscience, religion, or belief [including atheistic and non-theistic belief]’ on the one hand which is absolute, and the right to manifest on the other hand, which is a qualified right.
 Manifestation is subject to restrictions of public safety, order, health, morals or fundamental rights and freedoms of others. Hence, customs such as dietary regulations, distinctive clothing or head-cover, rituals, language as well as practice and teaching of religion and establishment of religious schools are not absolute and may be subject to restrictions.  Freedom of belief does not include the use of coercive measures to enforce belief upon a collective, rather it includes the right to not believe, to replace or give up religion.
  

Article 27 of the ICCPR entitles ethnic, religious and linguistic minorities to profess and practice their culture, religion or use their language, in and as a community with other members of the group. A general injunction against interpreting rights in a manner that encroaches upon or violates the freedoms of others in Article 5 of this Covenant indicates the protection of women’s rights in the face of conflict of rights. More directly, General Comment No. 28 of the ICCPR, on ‘equality between men and women’, cautions against the use of minority rights and religious freedom to undermine women’s rights. It places positive obligations upon the state to address gender discrimination that stems from tradition, history, religious attitudes.
 

Two specific instruments on cultural freedom [religious and minority rights included] are relevant to examining the human rights discourse.
  The Declaration on the Elimination of All forms of Intolerance and of Discrimination based on Religion or Belief [1981] is wholly gender-blind. The work of the UN Special Rapporteur on Freedom of Religion or Belief [UNSRFRB] for the most part has been concerned with protecting the freedom/ respect of religions and inter-faith harmony. Attention turned towards identity politics and its impact on women as late as in 2003.
 Motivated by the fallout of the global polarizations post September 11th 2001, the fundamentalisms by all major religions, revivalist movements and the demonisation of Islam, for the first time concern was expressed about the impact of these events on intra-religious diversity and the consequences for minorities and women. This noteworthy but cautious shift however, targets not religion but “pseudo religious or pseudo traditional discrimination against women.” 

Discrimination against Women

A clear connection between women’s discrimination and culture was first made with the introduction of CEDAW in 1981 and subsequently advanced by the Declaration on the Elimination of Violence Against Women,1993 [DeVAW]
  and the UN Special Rapporteur on Violence Against Women [UNSRVAW].
 

Under Article 5(a), CEDAW targets attitudes and practices within culture and tradition that are negative towards women or contribute to their subordination. The CEDAW Committee’s General Recommendation No.21 on Equality in Marriage and Family Relations also notes how culture and tradition shape the thinking and behaviour of men and women and play a role in restricting women’s rights.
  It specifically targets traditional cultures in specific countries where practices that treat women as inferior exist, such as “forced marriages or remarriages….allow[ing] a woman’s marriage to be arranged for payment or preferment and ….women’s poverty forces them to marry foreign nationals for financial security”.
 Further, it contrasts the deteriorating position of women in countries that “hold a belief in the patriarchal structure of a family…. where fundamentalist and other extreme views or economic hardships have encouraged a return to old values and traditions” with the position of women in “countries that have recognized that a modern society depends for its economic advance and for the general good of the community on involving all adults equally, regardless of gender, these taboos and reactionary or extremist ideas have progressively been discouraged.”
  At another level, General Recommendation No. 19 pertains to violence against women and condemns traditional practices involving violence or coercion, attributing them to traditional attitudes that subordinate and stereotype women. 

Apart from CEDAW, the DeVAW in its Article 4 calls upon state parties to not invoke custom, tradition or religion to defend any form of violence against women. However, it is the UNSRVAW’s report on ‘Cultural Practices in the Family that are Violent towards Women’ that most significantly develops the human rights discourse on this subject.
 It enumerates different kinds of violent cultural practices, categorises cultural practices into those that cause extreme pain and violence as distinct from those that are discriminatory, delineating separate obligations upon the state in relation to each. Further, it contains causes underlying such attitudes and discusses cultural identity politics. This being the first comprehensive discussion on the subject, has as its significant contributions the following:   

· The report lists examples of cultural practices, nearly all relating to traditional customary/ religious practices originating in the generic South. These practices include honour killings, witch hunting, non-consensual marriages such as child, forced and rape marriages, discriminatory laws on marriage and divorce, mobility restrictions, dress code, from the developing world/ generic South. There is one notable exception to this: that of stereotype notions of beauty which result in eating disorders, reported predominantly in developed countries and modern societies. 

· It mentions the impact of identity politics in silencing women from minority communities, resulting from the dual and competing discrimination they face: as women within their own community and as members of a minority community from the dominant community. Explaining the impact of identity politics on women, the report notes that, “Cultural markers and cultural identity that allow a group to stand united against the oppression and discrimination of a more powerful ethnic or political majority often entail restrictions on the rights of women.”
 Noting that the First World gaze on Third world customary practices embodies the majority minority dynamics, it recommends sensitivity in critiquing cultures but not cultural relativism or acceptance of reservations to CEDAW made on the basis of culture. 

· The report distinguishes between cultural practices into two kinds: those that are discriminatory and those that involve “severe pain and suffering”, differentiating between the nature of state obligations arising in relation to each. It equates practices that involve “severe pain and suffering” to “torture”, subsuming it under international customary law to impose upon states accountability for them regardless of their ratification/ reservations to CEDAW, or any other treaty. “Therefore those cultural practices that involve ‘severe pain and suffering’…. [and] that do not respect the physical integrity of the female body, must receive maximum international scrutiny and agitation.”
 For discriminatory practices not amounting to torture, such as gender discriminatory customary laws, the report proposes “progressive realization” of socio economic rights together with providing women the choice to exit or resist the cultural option [for example, through an optional civil marriage law alongside religion based family laws]. Finally, on cultural identity and transformation, it proposes working with women from the communities to find resonance of international standards in diverse societies.
 

Identity politics is mentioned again in the UNSRVAW’s report on Race, Gender and Violence Against Women 
  as well as in the communications to  governments
 that express concern about the consequences of viewing women as custodians of community honour and identity. It notes that attaching ‘purity’ to women legitimizes on the one hand, control of female sexuality and on the other, rape as a weapon in inter-community conflict, symbolic therefore of defiling the community. 

III

Taking Stock: Challenges and Opportunities 

Culture and women’s equality for the most part have largely been treated as distinct areas within human rights. The discourse on culture and religion developed with the objective of ensuring a space free of ‘interference’ from the state and the dominant community. It has primarily focused on protection from external hegemonic pressures. Not surprisingly, culture, particularly minority cultures are treated as a monolithic piece. To deepen respect for all religions/ multiculturalism and protection against persecution of minorities, the UNSRFRB has worked towards developing harmony and appreciation of commonalities between religions through inter-faith dialogue. It was only post-Vienna that ‘negative cultural practices’ and ‘attitudes’ harmful to and reinforcing subordination of women, respectively, were taken on board by those working on culture/ religion. 

CEDAW’s contribution to the analysis of social, cultural, political and material subordination of women – and their interconnections – makes it a landmark to women’s human rights. The recognition of the influence of culture on attitudes that subordinate women is valuable as is the state obligation developed in this regard. However, the dichotomy between ‘traditional’ cultures and ‘modern’ ones; between cultures and practices is far from useful. It reinforces a hegemonic first world gaze upon ‘others’, and ignores the cultural subordination in modern societies. The UNSRVAW advanced the discourse considerably post-Sept 11, with a thematic report on culture. While notable for the recognition of cultural identity politics and its impact as well as influence on the language of critique, it still does not challenge cultural projects. For instance, culture is addressed through practices alone, and the practices selected are drawn predominantly from traditional cultures, reinforcing the binaries of traditional-modern and first world-third world.  The UNSRVAW has nonetheless set the direction for advancing the discourse on religion and culture, influencing as a result, the reports of the UNSRFRB in 2003.

Linking universal values to modern societies
 contrasted against traditional cultures bearing negative cultural practices, the human rights discourse reproduces the monolithic constructions and binaries of cultural identity politics. It constructs cultures as unified, static and primordial, ignoring the political will and power relations that determine selectivity of practices and symbols that define the culture, and those that get marginalised. By inference, traditional cultures are regressive, with no internal value systems that resonate with human rights; lack the capacity to change or contest power relations internally without the aid of modern external ‘universal’ value system. 

It is little surprise then that human rights law is caught between assertions of universality and oppositions of cultural relativism. Asserting universality itself is culturally specific to western rationalism and delegates all non-universal normative systems as the cultural ‘other’.  In this instance, universality, it has been argued, undermines the goals of human rights by according central space to one cultural value and displacing the rest as local/ cultural, as well as ignores the need for cross-cultural dialogue or internal change.
 It further suggests, that these ‘so called’ traditional cultures have “no local traditions of protest, no indigenous feminist movements, no sources of cultural and political contestations.”
 Besides, constructing the false notion that the language of universalism is the only emancipatory tool in power struggles against domination and oppression, it reinforces intra-group hierarchies by not recognising the leadership and voices of women’s groups and progressive movements of difference and dissent. 

The ignoring of dissenting voices within the communities, that identify and speak from the cultural position, casts such dissenters as ‘universalists’ or western agents within their community, undermining their capacity to lead internal change. This serves to strengthen the ‘culture in danger’ defence and worse perhaps, renders alternative versions within culture as inauthentic. Feminists are particularly vulnerable to such stigmatisation, and this has also alienated Southern women’s movements for many of whom challenging gender discrimination is part of finding their cultural voice, space and identity.

Cultural relativism is certainly not suggested here as an answer. This position asserts difference and plurality only to deny respect and recognition to plurality within cultures. Foya Anthias critiques cultural relativism for failing “to note that social and cultural contexts are never univocal themselves and there are differences of location and positionality on the basis of gender, ethnicity, class and other multiple sites within particular social and cultural contexts. Therefore it is never the case of mere incommensurability between so called cultural contexts, but rather that within any proclaimed set of cultural differences there are others that crosscut it, leading to situated claims across and between cultures, across and between sexual differences and across and between social class positions.”
 The discourse needs to factor in the dynamism of culture and the competing interests of its members, the relations of domination and subordination and decision making to challenge identity politics agendas. 

Underscoring the importance of unpackaging and contexualising cultural claims, Arati Rao asserts, “We need to problematize all of culture, not just the perceived “bad” aspects. When we limit our inquiry to egregious violations, we limit our capacity to ameliorate human pain to just that one instance of a “bad cultural practice.” Without questioning the political uses of culture, without placing the very notion of culture in historical context and investigating the status of the interpreter, “we cannot fully understand the ease with which women become instrumentalised in larger battles of political, economic, military, and discursive competition in the international arena.”
  There is a need to interrogate each cultural defence to women’s equality not through practices alone, but through examining its context, the status of the speaker making the defence, the status of the person affected by the practice being defended and those who are its beneficiaries.
 Only then can cultural projects be challenged and attention turned to those unequally placed within groups. 

The challenge to the notion of monolithic culture can be reinforced by the UNSRFRB, by recommending inclusion of progressive voices in inter-faith and intra-group dialogues. An altered human rights discourse would view groups such as Rahima [Indonesia], Sisters in Islam [Malaysia], Muslim Women’s Forum [India], Catholics for Free Choice, and Women Living Under Muslim Law, who position their activism within the cultural domain, not just as women’s groups but also as cultural citizens representing a version of the culture. Strengthening them and ensuring their participation in intra- and inter-faith dialogues is essential to democratise cultural leadership.
  

The African Protocol takes a step in this direction. Article 17 of the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa, 2003, on the “Right to Positive Cultural Context” states that “(1) Women shall have the right to live in a positive cultural context and to participate at all levels in the determination of cultural policies. (2) State Parties shall take all appropriate measures to enhance the participation of women in the formulation of cultural policies at all levels.”

Expanding political participation to marginalized groups and women within a cultural grouping may not radically transform the status quo. And while consensus against gender discrimination may be an unlikely outcome, it does challenge static and unified constructions of culture while also undermining a single voice representation of culture/ cultural defence to women’s rights. Most importantly, it acknowledges and strengthens the cultural citizenship of progressive voices. This helps shift the focus from  ‘cultural practices’ alone to cultures and its dynamic constituents, to alternative values that resonate with women’s equality claims, thereby strengthening change processes and change agents within.

( The author is the Executive Director of Partners for Law in Development, a resource group on human rights and the law in India, working primarily on women’s rights, and a member of the Asia Pacific Forum on Women, Law and Development, a regional network. Any feedback and comments on this draft are welcome and can be sent to madhu05.m@gmail.com
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