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Introduction

Hailed in the 1990s as a ‘rising imperative of the era of globalisation’, 
 the rule of law has recently experienced a marked rise in popularity.  And if more widespread enthusiasm has diminished since the inauguration of ‘war on terror,’ its (re)discovery and embrace by the development institutions and aid machinery has tightened rather than slackened.  The genesis of that (re)discovery is itself relevant to present concerns, but even now embedded, the rule of law is still subject to contestation.  That contest engages two competing notions of the appropriate content of the rule of law, each of which makes a claim to universality.  These notions map onto a struggle between a version of the rule of law subordinate to the demands of the economic sphere, and in particular the promotion of economic growth, and a politically oriented version of the rule of law which addresses itself to substantive notions of ‘justice’ represented by notions of democracy and human rights.     
This contest has contributed significantly to an explicit rapprochement between human rights and development, itself part of a broader integration between the ‘public’ and ‘economic’ branches of international law.
  This rapprochement is both fed by and feeds into the expansion of mainstream notions of development best represented by the ‘holistic approach’
 of the Millennium Development Goals and associated documents, and visible in the expanded scope of law and governance as understood by the IEOs. I would therefore offer the ‘rule of law’ in development discourse in terms of the concerns of this conference, as a ‘critical juncture in […] the connectedness of discourses of human rights, globalisation and social justice’.
  As we shall see, many would applaud this shift, and indeed urge an increased connectedness, however in my argument it is intensely problematic and below, I shall explore just two of the several reasons why this is so.

The Contest

As I show in the larger project from which this paper is drawn, early versions of the rule of law adopted by the International Economic Organisations focussed on a highly procedural positivism.  This was reflected in the projects receiving funding which were heavily concentrated in the area of judicial reform and judicial education as well as facilitating private transactions after the collapse of the Soviet Union.
 However, as foreshadowed by the indeterminacy critique of law-in-development, the bald positivism advocated most notably by the Bank’s General Legal Counsel, Ibrahim Shihata, could not endure for long as the sole, or even dominant, approach.
 On one level, the process of actually trying to build or transplant legal rules and the resultant enquiry as to exactly what the content of the rule of law being built should be, inevitably negated continued adherence, at least in practice, to the myth of value-free law.
 In other words, as the indeterminacy critique anticipated, it immediately became a practical necessity to decide upon the substance of the laws being implemented in the name of facilitating development (‘what-growth-how?’) beyond simply producing ‘efficiency’.
  On another level, an ostensibly value-neutral positivism provoked a certain unease in many law and development scholars, as well others interested in the question of building a ‘just’ legal system and convinced of the desirability of the concept of development reflecting that notion, however conceived.
 Hence for various reasons, the battle soon became one waged over the substantive content of the law which was (putatively) to ‘rule’. 

Within the mainstream, two key currents of thinking developed around what that content should be.  They were accompanied by a third more eclectic stream which need not concern us here. 
  Each of the two main streams had particular laws in mind. The first group were those who subscribed broadly to the application of the ‘New Institutional Economics’ to the development concept.
  This group emanated by and large from the Bretton Woods institutions and its fellow travellers. In essence, this group advocated ‘substantive laws that provide strong protections of private property rights and alienability, as well as effective enforcement of long term contracts.’
 The second group – let’s call them the ‘welfarists’, following Trebilcock, were those who came to ‘emphasize[…] the importance of constitutional reform, an entrenched bill of rights, and strong protection of human rights as necessary preconditions for development.’
 This group emanated primarily from the United Nations based institutions and its allies, particularly the United Nations Development Programme (UNDP), and various NGOs and civil society groups.
  
Arguably, the two strands are epitomized by the approaches taken to law and development in two key texts, Hernando de Soto’s The Mystery of Capital
 connected with the New Institutional Economics school
 and Amartya Sen’s Development as Freedom, lodestar for the ‘welfarist’ school.  As unfolded in the larger work, a close reading of each of the two texts reveals discursive technologies which facilitate the elevation to the universal of particular forms of social, legal, political and economic organisation, at least in part through a relation between ‘law’ and ‘development’.

Politics and economics come together in law-in-development 

The influence of both these schools can be seen in the expansion of ‘law’ in the development project. Sen’s understanding of ‘development as freedom’ and others who take a ‘capabilities’ approach,
 as well as de Soto’s discovery of the ‘mystery of capital’ and the insights of the new institutional economics school more broadly, become more visible and increasingly intertwined in the literature of the development institutions from the late 1990’s onwards.  Each of them has been personally influential at both the Bank and Fund as well as in wider international circles.
 And both scholars and the respective intellectual currents they exemplify have had a significant impact on perceptions of the appropriate role and nature of law in development.  De Soto’s thesis about formalizing property rights translates easily into a (land) law reform project and has been applied as such.
 And Sen’s thesis engages with law through a relation between various kinds of human rights and the concept of ‘freedom’, an engagement taken up by both those who advocate constitutional democracy and rights as central to the content of law in development, and those largely from the human rights sphere, who argue for what has become known as a ‘rights based approach to development’.
  The respective and combined influence of each of these ways of thinking has had the effect of significantly expanding the content of law within the development project.

Within the Bank and Fund, for example, by the end of the 1990’s, understandings of the appropriate role and content of ‘law’ in development had broadened dramatically to extend to much more than judicial reform and the enforcement of private contracts.  Thus Faundez observes in 2001 that in contrast to early reforms which were ‘narrow in focus’, ‘today, the [legal] reform agenda has expanded to include areas such as judicial reform, decentralization, labour standards, equal opportunities, gender equality, land tenure systems, criminal law and the protection of the environment.’
  This expansion has also manifested itself in an increasing attention by the Bank, for example, to human rights, 
 which, whether ‘merely’ rhetorical or not, I suggest marks something new. 

Again in the larger work from which this is drawn, I suggest that these expansions can be traced through many of the recent documents of the Bank and Fund. In the World Bank’s Comprehensive Development Framework (CDF) for example,
 the nascent implementation of ideas of development as freedom produces a necessarily expanded understanding of the role and content of law in development, as well as law’s closer integration with the meaning of ‘development’ itself.  And by the time of the Millennium Development Goals, now ‘the most prominent initiative on the development agenda’
, not only is the understanding of complementarity rather than conflict between market and state embedded as the new development orthodoxy, but human rights make a significant appearance in the preamble, if not as one the goals themselves.
Similarly, post-millenial examples of both the new development, and the new law-in-development, also abound. Thus the Bank’s World Development Report 2002, Building Institutions for Markets
 is but one example, and the IMF’s World Economic Outlook 2003,
 not only evinces the shift in development orthodoxy already remarked upon, but includes a broad range of areas within the definition of ‘institutions’, most of which relate to the role and content of law in development.  This definition bears the distinctive traces of the influence of both the ‘welfarists’ and the ‘new institutional economists’.
  The three ‘relatively newly developed and broad measures of institutions’ for example, include ‘an aggregate governance index’, a ‘measure of property rights’ and ‘a variable measuring the “constraint on the executive”’.   The ‘aggregate governance index’ is itself the average of six measures, at least five of which arguably relate directly to the rule of law (although the ‘rule of law’ is also named individually as itself being one of the measures, an excision which is not insignificant, as we shall see in Section V).  The six measures are; (1) ‘voice and accountability’ defined as ‘the extent to which citizens can choose their governments, political rights, civil liberties and independent press; ‘(2) political stability and absence of violence – the likelihood that the government will be overthrown by unconstitutional or violent means; (3) government effectiveness - […the competence of the civil service]; (4) regulatory burden – the relative absence of government controls on goods markets, banking system, and international trade; (5) rule of law – the protection of persons and property against violence or theft, independent and effective judges, contract enforcement; and (6) freedom from graft – […absence of corruption].’
  The ‘measure of property rights’ indicates ‘ the degree of protection that private property receives’ and in which ‘a higher score [indicates] great property rights’
 is itself incorporated twice, once within the ‘aggregate governance index’ and once as its own measure. The third measure, ‘constraint on the executive’ reflects ‘institutional […] limits placed on […] political leaders.’

Subordinating the political to the economic 

Taken together, it is my argument that these documents reveal that struggles over the meaning of the rule of law in the context of development have resulted in the emergence of content-rich, highly specific understandings of ‘law’ and the ‘rule of law’.  Not only is the concept of law increasingly being filled with content in this context, but I suggest that these struggles have contributed to an overt meeting between strands of international law regarded respectively as ‘economic’ and ‘political’ and seemingly quarantined from each other until very recently.  Within the law-in-development debate this convergence has manifested itself in the inclusion of human rights, including civil and political rights, property rights, contractual rights and a whole raft of other substantive areas of law, within the meaning of ‘law’ in the way it is used within development institutions.  And as I argue in the larger work, this drawing near is part of a wider and ever more frequently observed integration and cooperation between the various branches and institutions of international law,
 an event uniformly interpreted as something new,
 but which in my wider argument is the coming to light of a process embedded in the structures of the contemporary international legal order since its inception, a process we might call the operationalisation of the universal by a ruling rationality, a rationality which is both occidental and increasingly economic in orientation. 

Crucially for what may become of international law in the future, this development has been almost uniformly welcomed.  Cassese for example, in his recent and widely used textbook on international law observed with approbation that ‘a characteristic feature of modern developments in international law’ is the way in which ‘special bodies of law,’ ‘for instance human rights law, the humanitarian law of armed conflict, environmental law, international trade law, international criminal law, the law on the international responsibility of States,’ which had gradually emerged in previous developmental stages of international law and which have ‘tended to make up separate and tight legal compartments’ are ‘[a]t present, […] gradually tending to influence one another [and be looked upon] as parts of a whole. […] This gradual interpenetration and cross-fertilization of previously somewhat compartmentalized areas of international law is a significant development: it shows that at least at the normative level the international community is becoming more integrated and – what is even more important – that values such as human rights and the need to promote development are increasingly permeating various sectors of international law that previously seemed impervious to them.’
  Such welcome has also been offered from more unexpected quarters. Gearey, for example, otherwise critical of development and attentive to its aporetic quality suggests, if tentatively, that ‘there are clearly exciting developments within this body of work [development,] not the least the attention […to…] human rights obligations...’
  And in a similarly surprising vein given her critique of development, Wickramasinghe asserts hopefully that ‘[t]here is a possibility that the United Nations may play a new role in the formulation of a harmonious, cogent and integrated approach to human rights and development.[…]’
  Even those who question the extent of the convergence to date, between human rights and development for instance, and argue it to be ‘weak’ at best, generally make that argument in the context of advocating more, not less of it.  Alston, for example, argues that ‘the MDG initiative is of major relevance to human rights…If human rights are not seen to be part of that agenda, the rhetoric of the past couple of decades about the integration or mainstreaming of human rights into development efforts will have come to little.’
  And although he is critical of the so far limited and partial ‘extent to which the international development and human rights communities have taken one another’s priority concerns on board in their own work’
 his goal is to make ‘the MDG process […] more human rights aware and […] the human rights framework [more likely to] enhance the effectiveness of the MDG initiative.’

In contrast to these (sometimes surprising) expressions of optimism, it is my argument that this convergence is problematic and offers us little or no cause to believe that ‘human rights’ or other politically oriented elements of the rule of law will somehow temper what is arguably the violence of the development project.  Instead, in my argument unpacking the ‘new’, ‘holistic’, ‘converged’ version of law being promulgated by the international economic institutions reveals three things. The first is the spread of ‘economics imperialism’ as the disciplinary expansion of economics to encompass and subordinate the social, cultural and political to its logic. This relates closely to the second issue which is that the broadening of meaning of law in development has contributed to the expansion of the field of surveillance and intervention within the Third World to legitimate an ever more tentacular incursion into the subjectivities of clients of developmental interventions, further compromising the putative sovereignty of the Third World.  And the third is the increasing juridification and instrumentalisation of law and rights to expressions of normative orthodoxy or hegemony, a negation of the possibility for political contestation which those concepts may otherwise carry.  Given the scope of this paper I will engage here briefly with just the first and third of these problems. However each of these three observations about the rule of law as development strategy has resonances with the question and consequences of the broader integration of international law and institutions.

Economics Imperialism 

Arguably both streams of thought which have lead to the expansion of the meaning of law in development, the new institutional economics school and the welfarist approach, have contributed to the expansion of economic logic as a way to understand the societies in which they intervene.  As I have argued elsewhere, if de Soto’s technology of universalisation is to discover the homo-economicus already resident in the gulleys and favelas, then Sen has discovered the same man also to be homo politicus as the basis for the assertion of the already-universal quality of the values he elevates.
 This discovery mirrors shifts in the discipline of economics more broadly
 which are arguably having significant ramifications in the social sciences. These shifts not only suppose the autonomous, rational, utility maximising individual, but now, like Sen and de Soto, find him everywhere, even where his behaviour would contradict the discovery of him as such.  For in all of those ‘new’ fields of economics, what is crucial is that ‘non-economic or non-market behaviour is now understood as rational, i.e individual optimizing behaviour, response to market imperfections.’
  Instead of adopting the approach of the ‘old’ economics, which was to ‘deny the social other than as an aggregation over individuals or as externally given and unexplained’,
 through the expansion of the notion of market imperfection, these new versions of economics understand the social, and what would otherwise be thought of as ‘non-rational behaviour as in customs, trust and norms’ and collective social structures such as institutions and the states as ‘appropriate in [the] face of informational, and hence market imperfections.’
 As Fine has observed, these ‘simple analytical devices […]expand the capacity of economics to colonize the social sciences’
 which, because of their formality and abstraction, apply in principle to any non-market, and therefore imperfect, situation. What this achieves it to make possible the interpretation of people’s behaviour as timeless, rootless and optimising and ‘located in history and society only by virtue of the preceding optimizing behaviour of their ancestors.’
 According to this logic, ‘the social is the non-market response to market imperfections.’ 
  Arguably then, this approach provides the analytical tools to do what the old economics did, but in relation to a much expanded sphere of life, and in the context engaged in in this paper, with the capacity for enforceable transformation.
   

The instrumentalisation of law and rights to normative hegemony 

It is clear from recent publications that within the mainstream development institutions expansions in the meaning of law have not prevented a concerted effort to instrumentalise law.  Indeed, as law has been given more scope in this context, so has the scope for instrumentalisation grown.  By ‘instrumentalisation’ I mean that an effort is made to engage law as essentially in the service of some higher value to which it is subordinate and which it is used to effect or bring about.  It is distinguishable from (though not unrelated to) the generalised causal circularity explored in the larger work, in which early appearances of law at the development institutions both produced and depended on a mutually sustaining relation in which the absence of positive law per se provided a justification for developmental interventions and the axiom of development naturalised the exclusive claim to legality of positive law.
  Instead, the relevance of law has now been confirmed within the development orthodoxy as ‘play[ing] a critical and all-pervasive role’
 and attention has turned to ‘advanc[ing] the debate through new empirical analysis and …com[ing] to some conclusions that might be relevant for policymakers’
 as to which ‘institutions’ (defined following North as ‘the rules of the game’
) may be regarded as ‘good’, in the sense of ‘establishing an incentive structure that reduces uncertainty and promotes efficiency – hence contributing to strong economic performance.’
  The dual notions of reducing uncertainty and contributing to strong economic performance cast law’s importance in two forms. The first is in terms of producing efficiency and economic growth, the second is to suggest that ‘certainty’ or confidence in a legal system is causally related to growth.  The invocation of confidence alludes to the view, deeply embedded within development economics, that foreign investment is of crucial importance to economic growth.  Both of these reasons for law’s instrumental importance pepper the recent literature. For just two pertinent examples, in the Global Monitoring Report 2004,
 a text written jointly by the World Bank and the International Monetary Fund as the first in a series of annual assessments of ‘the implementation of policies and actions for achieving the Millenium Development Goals’, law makes two overt appearances.  First, improving governance (which it later becomes clear encompasses ‘democracy and political governance’ as well as the ‘rule of law’
) is said to ‘cut across the reform agenda’
 and is ‘a key element of the enabling environment for economic growth.  Better governance produces better growth outcomes.  Growth, in turn, contributes to the reduction of income poverty and to other MDGs.’
  Further, specific mention of the rule of law appears in the ‘Overview’ section as part of the subheading ‘Reducing Regulation, Strengthening Institutions, especially Property Rights, Rule of Law,’ itself part of the section ‘Improving Private Sector Enabling Environment.’
 In this section, the authors argue that ‘a key area of reform is the strengthening of property rights and of institutions that establish and enforce the rule of law, including legal and judicial reform and the reduction of bureaucratic harassment.’
  Both of these appearances cast law’s importance in terms of producing economic growth and facilitating private investment.  Second, ‘serious shortcomings […] in property rights and rule based governance’ are perceived to create an environment which ‘deters investors, both domestic and foreign.’
   This echoes the IMF’s World Economic Outlook which asserts that assessments of institutions (as set out above following Kaufmann et al and defined expansively to include rule of law, political rights, corruption, governance etc) ‘may play a major role in determining a country’s ability to attract and retain investment flows.’
  This reminds us of law’s perceived importance in creating investor confidence.  

Safety and Sameness
As I shall explain, the instrumentalisation of law, particularly if it is to include rights to political participation and democratic governance, is an extremely problematic development.  However before we can turn to the problem with instrumentalising law generally, we need to say something specific about one of the ends which it may allegedly serve, which is in fostering ‘investor confidence’.  Given the equivocal evidence about whether investors are more concerned with whether or not a state in fact has a ‘rule of law’ or whether potential returns are the principle driver
 (an ambiguity heightened, as several commentators have pointed out by the ‘China paradox’ in which the agreed absence of the rule of law has had little effect on foreign investment rates)  it is arguable that this posited function recalls the nineteenth century-test of ‘equality of civilisation’ which determined whether a foreigner would be ‘subject to the local courts and authorities, and not to separate jurisdictions.’
  That test hinged on whether a foreigner ‘felt themselves safe under the local administration of justice.’
 However this test of ‘safety’ was really a test of sameness, for John Westlake, for example, is sure that in ‘Turkey and Persia, China, Japan, Siam and countries [with] civilisations differing from European’ … [t]he Europeans or Americans in them form classes apart and would not feel safe under the local administration of justice which, even were they assured of its integrity, could not have the machinery necessary for giving adequate protection to the unfamiliar interests arising out of a foreign civilisation.’
  The idea that the local system, even were it one of integrity, could not cope with the ‘unfamiliar interests’ of a foreign civilisation and must therefore accept that foreigners in their territories would be protected by their own consuls, themselves ‘allowed to dispose of small forces’
  is not dissimilar to the idea that foreign investors must be protected by an occidentally designed ‘rule of law’.  The projection of incentive and disincentive despite the uncertain causality between the rule of law and investment rates is no more nor less empirically decisive than ‘feeling safe’ was in relation to the justification for the extension of consular jurisdiction in the nineteenth century.
  This similarity is suggestive of the way in which developmentalist reform operates in an axiomatic and modernising mode, promoting the transformation of non-occidental societies according to an image of an (idealised) occident and secured by a circular reliance on transcendent values obscured by a spurious causality. It recalls the ‘dynamic of difference’ posited by Anghie, in which the ‘civilising mission’ of imperialism, embedded within international law, drives international law both to posit and ostensibly to overcome cultural difference between Europe and its ‘others’, not by the stance of egalitarian plurality with which it is sometimes credited, but by organising the two into an hierarchy and then ‘developing techniques to normalize the aberrant society.’
  This imbrication of safety and sameness is exacerbated by the recent contributions of those who argue that constitutional and human rights can be justified in the development context despite their economic cost
 because they operate as ‘signals’ to investors that the governments concerned have a ‘low discount rate’ and are ‘less likely to pose the threat of expropriation’
 and will therefore bring foreign investment and economic growth which offsets their cost, or indeed negates the perception that they are costly.   Such arguments tellingly assume that ‘the rule of law’ and ‘human rights’ in the developmental context can only mean the liberal, market-oriented versions of those concepts, as the signal thesis operates on the basis that the presence of those societal elements is ‘a message of interest to investors who are concerned about [a] regime's long-term commitment to economic liberalization.’
  This intensifies the possibility that producing sameness at any cost is the overriding goal of development, and in this instance, ultimately the underlying goal of rule-of-law reform.

The Dangers of Instrumentalisation

As I have argued elsewhere,
 beyond the many characteristics often said to be crucial to law by various schools of thought, it is my argument following scholars such as Derrida and Fitzpatrick that for law to be law, whether ‘domestic’ or ‘international’ (if such a dichotomy can be maintained) it must, and indeed does, maintain a capacity always to be other than what it is.  Such theories of law are arguably making both a normative and empirical claim, or to put it more precisely, an ethical claim grounded in phenomenological observation.  This observation would focus both on instantiations of ‘law’ and on political and jurisprudential theories of law and argue that, whether more or less explicitly, within these theories law necessarily displays not only the characteristic of determinacy, but also the characteristic of responsiveness.
  This observation would extend to those theories which are otherwise in conflict with one another, and crucially even to those in which these twin dimensions are repressed or expressly denied, a denial characteristic of many modern and ostensibly secular or ‘disenchanted’ theories of law. These twin characteristics are what gives law its ‘deconstructibility’
, indeed its self-deconstructive quality,
 the impetus for which comes from justice, a concept never coextensive with the law and itself undeconstructible, but in a way, comprehensible as that which is always making a call to law to change and to improve. 
  Law is not equal to justice, but justice in this sense is integral to the concept of law as loi if not droit.
 This capacity for change may also be understood as what gives law its political quality, a quality which Fitzpatrick reading Rousseau, for example, argues is essential to law.  In The Social Contract, Fitzpatrick argues, Rousseau finds ‘that the receiving of the law had to be within a determinate enclosing, but that the giving of the law had to come from an unattached openness.’
  This duality was essential for the maintenance of the politics of ‘right’ or law, that politics being a key element of the ‘social order’, itself ‘a sacred right which serves as a basis for all other rights’
 and which ‘order’ must combine its fixed existence (as a rule or rules, for example) with a responsiveness to what lies beyond it at any given moment, or as Fitzpatrick elegantly puts it, ‘with being receptive to alterity.’
  He goes on to affirm that ‘[t]he “political” element of [law] inheres, at least partly in the imperative ability that [law] has to go beyond its existent content and thence to necessitate a decision on what its content will be thereafter.’

But what does this mean for our enquiry here? To put it simply, the problem this poses is that if in order to be law, law must be capable of change, then instrumentalising law to an economic project, as the rule of law as development strategy attempts to do, creates a paradox. That paradox is that if the project succeeds it fails, and if it fails it succeeds. In other words, if the efforts to instrumentalise law succeed in rendering ‘law’ abject in the service of ‘growth’, which would thenceforth operate as a transcendent value limiting law’s content, it would precisely kill law’s necessary illimitability or capacity for radical change.  This capture would thereby perform a kind of reverse alchemy in which auriferous law becomes leaden ‘rules’.  This may facilitate an authoritarianism of a kind, possibly a rule by law, or more exactly a rule by rules, but not, in any sense, a rule of law.
  Alternatively, the impossibility of containment will reassert itself, refusing law’s entry into servitude, bringing the productive instability of law - and so politics - right to the heart of development and negating the possibility of law’s containment by growth as a goal.   The immediate question arising from the argument being run in this paper then is in which of these two directions the inclusion within the fold of the ‘welfarist’ or deontological approaches to law-in-development (and which ostensibly insist on a politically oriented rule of law) is more likely to push toward. 

Turning first to ‘holistic’ notions of development and their coextensively expanded rule of law, we must turn to Sen’s the idea of ‘freedom’ as both constitutive of and instrumental to development.  As argued more fully in the larger paper, Sen argues that freedom is both constitutive of and instrumental to development in more than the tautological sense which would be invoked if we were to regard his argument as simply one in which the definition of development must be expanded to include the freedoms that Sen regards as constitutive.  Instead, Sen argues that his conception is not tautological because ‘the effectiveness of freedom as an instrument lies in the fact that different kinds of freedom interrelate with one another, and freedom of one type may greatly help in advancing freedoms of other types.  The two roles are thus linked by empirical connections, relating to freedom of other kinds.’
  It would then seem that in this argument, one kind of freedom brings other kinds of freedoms. It is in this sense that according to Sen, the various ‘freedoms’ may be both instrumental and constitutive.  

However in my argument, this seemingly virtuous circle pretends to avoid tautology through being secretly secured by a transcendent value being placed on economic growth and the expansion of markets.  To put it bluntly, Sen’s notion of ‘capabilities’ and the way they relate integrally to the realization of freedoms ultimately boils down to access to markets and the right or opportunity to share in the benefits of economic growth.  This becomes clearer still when we consider concrete manifestations of ‘freedoms’ such as the rights to food, shelter, water and so on, which certain scholars, though small in number, have persuasively argued boil down to rights to access those things as commodities in a market for them
 rather than questioning commodification, for example, or supporting practices which may be directed at non-market based economic practices not centering on growth but on subsistence or survival economics, which in some instances may be more effective in securing those rights, if such they be.

This difficulty, of the inextricability of the instrumental and deontological arguments for a closer relation between human rights and development, or for the rule of law and development, is not confined to Sen, but is present in other equally sophisticated attempts to bring human rights to bear on development.  Alston, for example, in a recent article arguing for a greater integration between human rights and the MDGs exhibits a great deal of ambivalence about the question of instrumentalisation.  On one hand, he insists overtly that human rights must not be limited to those rights which ‘can be justified in economic or other instrumental terms.’
  However, in attempting to make ‘the MDG process […] more human rights friendly […] and human rights standards and procedures […] mobilized so as to enhance the effectiveness of the MDG initiative’
 it would seem that an instrumental character is being claimed for human rights in relation to development, a concept which is itself inextricably bound up with economic growth despite protestations to the contrary.  

In the quest to insist that human rights are relevant to the MDG project, Alston moves uneasily in a position not dissimilar to that of Sen in the wish to maintain the possibility of both instrumental and definitional significance of human rights to the MDGs.  His own example of women’s economic and social rights is a good one.
  In this example, he argues that, 

support by human rights groups need not involve tradeoffs by the latter…There are many ways in which the two can reinforce one another and in which a win-win outcome is possible.  Take for example the struggle to ensure that women enjoy their basic economic and social rights.  It is widely accepted that these rights have not received the attention they warrant and that many governments are reluctant to treat them as full fledged human rights.  The introduction of the MDG rationale for pursuing many economic and social rights brings an important instrumentalist dimension to arguments for achieving the Goals, thereby complementing the principled or normative arguments for these rights.

This complementarity assumes that there will be no conflict between those rights and the developmental mode of the MDGs.  It precludes any human rights based contestation for economic equity which challenges the economic orthodoxy of the development institutions, which Alston admits concentrate on the promotion of free-markets which he accepts is legitimate given those institutions ‘self professed focus … on … improved economic performance’
 and are arguably disempowering in that the goal is to bureaucratise and secure the granting of those rights rather than facilitate their assertion by those who would claim them.

Additionally, there are frequent references in the article to the fact that some people say the MDGs are incompatible with human rights but, according to Alston, they need not be.  He cites with approbation the Human Development Report 2000, in which it was asserted that, 

[h]uman development and human rights are close enough in motivation and concern to be compatible and congruous, and they are different enough in strategy and design to supplement each other fruitfully.  A more integrated approach can thus bring significant rewards, and facilitate in practical ways the shared attempts to advance the dignity, well-being and freedom of individuals in general.

Their potential compatibility again, lies in the production of ‘freedom’, invoking Sen and accepting the developmentalist vision for such freedom.  Arguably though, it is precisely in the possibility for incompatibility that human rights maintain whatever potentially anti-imperial quality they may possess.  As Mathews has astutely observed, ‘[h]uman rights discourse is informed by two very different positions: one built around struggle, with rights used as a vehicle for mobilizing, the other as fundamentally legalistic, centering on the justiciability of rights.’
  As she goes on to suggest, a ‘legalistic discourse’ of human rights, which instrumentalisation to the MDGs would produce, ‘tend[s] to reduce human rights to the “technical” and “programmable”.’
 In this context, their capacity is arguably diminished threefold. First in relation to addressing structural injustice and secondly by not taking into account the institutional structures of the World Bank and  International Monetary Fund and the political economy in which their conditionalities are embedded and the politically useful oppositionality between the exercise of power in those institutions compared with the UN based institutions. The third diminution occurs by limiting the ‘aspirational and strategic potential in struggles’
 which human rights as a political concept offers.
 In this wish to make human rights relevant, concretized in the service of the noble goals of the MDGs, and to limit the (annoyingly) persistent abstraction of human rights, their necessary vacuity – precisely that which gives them a political horizon - is endlessly filled by development. Alston observes that certain human rights scholars have criticized the MDG project on the basis that ‘it reflects a one-size fits all approach’, a charge he rightly suggests can be ‘leveled equally well at the universalist human rights regime’ and which therefore causes him little concern. In my argument though, the real problem arises when there is a concerted effort to make congruent those universalities, causing a solidification of a particular content for the universal.   This entails a complete negation of what Zizek calls ‘the precise space of politicization proper’ which ‘universal human rights’ may amount to in their radical existence as ‘the right to universalisation as such’ or the ‘right of a political agent to assert its radical non-coincidence with itself, to posit itself as …the one with no proper place in the social edifice, and thus as an agent of universality of the social itself.’

On one level, it is my concern that with the nascent convergence between rights and development, and especially if more convergence is achieved as some suggest is necessary, not only will law and rights be limited to the extent of their compatibility with prevailing economic orthodoxies, but the possibility of politics itself would at best be relegated to civil and political rights within a liberal-democratic system with a market economy.  In other words, the goal of development intensifies as the replication of the occidental state.  However this brings us back to the paradox of instrumentalising law with which we began this section.  For if the necessary politics of law is ostensibly contained, then that politics will ‘out’ in some other way.  The seemingly axiomatic necessity for sameness driving the instrumentalisation will either produce an interventionism of increasing violence, or difference will necessarily reside outside legality.  Unfortunately neither of these possibilities seems to be contradicted by recent events.  And either way, this enquiry would seem to place us at the doorstep of a much larger question, which is whether the attempt to instrumentalise law and rights is part of the current trajectory of international law in which the transformative project of the Third World is being conducted with ever increasing violence. 
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