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It is a challenging time for Third World international lawyers and others who believe that international law is a core component of world order based on global justice.  To start with, traditional Third World coalitions of States – such as the Non-Aligned Movement (NAM), the G-77 and other groupings – have lost almost all relevance as geopolitical groupings, despite their formal presence in certain global settings such as World Trade Organization (WTO) meetings.  During the heyday of multilateralism at the UN during the 1970s, these States actively relied on international law to promote their interests and correct the imperial biases that they saw in the ‘old’ international law.  Indeed, the very meaning of the term ‘Third World’ has now been destabilized.  Vast differences in levels of economic and political power between Third World States have exacerbated collective action problems and created new coalitions.  In addition, the term ‘Third World’ includes not just States defined by political economy, geography, historical experience or general ‘backwardness’, but also non-state actors of various kinds including social movements.
  The Third World has burst out of the seams of the Westphalian structure, if ever it was wholly within it.  The politics of ‘international’ law-making and implementation has shifted dramatically to become a contentious terrain of cultural politics where the State is but one actor.  This is so, despite what appears to be a return to State-centrism after 9/11.  The nature of this complex ‘Third World’ engagement with international law – of resistance, allure, exploitation and cooptation – has significantly affected the content and structure of modern international law and raises profound challenges of history, theory and method for the whole discipline of international law.

To make it worse, fundamental challenges to international law have been raised by the triple challenges of globalization, global fundamentalist networks and the strategic position of the US towards global norms and institutions, especially through its ‘war on terror’.
  Combined together, these new developments raise the specter of the return to even an ‘imperial’ international law
 which legitimates the exercise of raw power by the US.  The central challenge faced by international law is whether the current trends will end up formalizing and reinforcing a ‘hegemonic’ international law
, or whether there is still some potential for making international law into a counter-hegemonic tool.
  In this essay, I shall argue that it is indeed possible to imagine, at the very least, a co-existence of counter-hegemonic international law alongside hegemonic international law, but that this requires a serious reconsideration of past tactics and even goals.  In particular, I believe that the Third World’s reliance on the traditional sources of cosmopolitan discourses in international law, such as human rights or development, needs to be seriously rethought.  In the past, these fields of the ‘new’ international law (i.e., post World War II), provided the principal means for the use of international law by the Third World in the cause of global justice.  The discourse of human rights provided a powerful weapon in the arsenal of the Third World against colonialism, the fight against apartheid in South Africa, the struggle of the Palestinian people and numerous self-determination movements.  It now continues to provide a limited shield in the hands of social movements, NGOs and victims, especially against the abuses and violence associated with globalization, and the war on terror.  But, the human rights discourse has also turned out to be a core part of hegemonic international law, reinforcing pre-existing imperial tendencies in world politics.  In this new hegemonic version, human rights could be said to be continuing some dark strands of its own imperial history.  The Third World, in all its complexity, needs to internalize the uncomfortable fact that the human rights discourse is part of the problem of global hegemony and the absence of global justice.  However, as I shall argue, this should not lead to the dismissal of human rights, but rather to a search for the radical democratic potential in human rights that can be appreciated only by paying attention to the pluriverse of human rights, enacted in many counter-hegemonic cognitive frames.  In this new approach, official and sanctioned human rights discourse becomes one of many languages of resistance, enacting a cultural politics at many scalar levels. 

Similarly, the discourse of development, which has provided the political basis for Third World engagements with international law, needs to be seriously rethought.  Development and the Third World were invented together in the post World War II period.  Development discourse provided not only the ideological foundation for post-colonial States, it provided the politics for a wave of international legal reform in areas ranging from law of the sea, trade law and humanitarian law.  The older Third World strategy consisted of a reliance on the idea of development to argue for changes in the world political economy and international law.
  But globalization, and the replacement of modernization with democratization, has led to the impossible ballooning of the development idea on the one hand and to its retreat, crisis and partial collapse on the other.  The content of development has now expanded to include every goal that is seen as desirable for the Third World, from poverty alleviation, democratization, rule of law, human rights, environmental sustainability to anti-corruption, with the result that the idea has come to assume a hegemonic function.  This is so because the very indeterminacy and capaciousness of the term development invites its deployment for myriad purposes.  Instead of abandoning the idea of development however, I argue that its radical democratic possibilities, revealed most acutely by the post-development critics, could provide a new global politics that leads to a reformulation of existing international law along cosmopolitan lines.
  Even if this reformulation is fragmentary and ad-hoc, it is probably all that is possible at this current moment in world history.  

Human Rights

The idea that human rights can be hegemonic can strike its core believers as nothing less than sacrilege.  The self-image of human rights discourse is that of a post-imperial discourse, unsullied by the ugly colonial politics of pre-1948 when the Universal Declaration of Human Rights (UDHR) initiated the modern human rights movement.  In this self-image, the new international law of human rights effectively superseded the old international law of colonialism.
  On the other hand, one could argue that a true historical reading of the role played by the international human rights corpus in anti-imperial struggles (a task yet to be performed thoroughly) may reveal several uncomfortable facts, such as 1) that the UDHR did not apply directly to the colonial areas and was subjected to intense maneuvering by Britain at the drafting stage to prevent its application to its colonies despite Soviet pressure
; 2) anti-colonial struggles were hardly ever taken up for scrutiny at the UN Commission on Human Rights before many Third World States came on board in 1967, when membership was enlarged, and even then remained tangential on the agenda formally; 3) the successful characterization by the British of anticolonial nationalist revolts in places such as Kenya and Malaya as ‘emergencies’ to be dealt with as law and order issues, and thereby avoid the application of either human rights or humanitarian law to these violent encounters
; 4) the main anti-imperial strand of the human rights discourse – the critique of apartheid in South Africa and Israeli policies in Palestinian territories using human rights terms by the Third World during the 1960s to 1980s - remained tangential to the mainstream HR discourse coming from the west; 5) it is certainly the case that very little of the mainstream human rights scholarship acknowledges that human rights discourse influenced or was influenced in any significant way by anti-colonial struggles after WWII though, as Ignatieff notes, the core beliefs of our time, such as the idea of human equality and self-determination, are the result of the anticolonial revolt against empire.

So, if it can be said that sanctioned human rights discourse has no significant history or self-image of being anti-imperial, can we by extension also suggest that it is in fact hegemonic?  Despite critiques coming from cultural relativists, at least since the 1970s, that human rights discourse is a western discourse, the expansion of the political use of human rights discourse was also in a counter-hegemonic mode during the 1980s in a range of democratic struggles ranging from Eastern Europe to Latin America.  Social movements of indigenous peoples and others relied on human rights discourse to challenge repression, displacement and violations of their rights.  In addition, hegemonic humanitarian interventions by the UN or regional organizations, such as the series of interventions that occurred during the 1990s, were not common (with the possible exception of Congo in 1965).  Indeed, due to the politics of the Cold War, the UN or western human rights groups did not support military interventions that in fact had humanitarian motives such as India’s military action in East Pakistan in 1971, Vietnam’s invasion of Cambodia in 1979 and Tanzania’s overthrow of Idi Amin of Uganda in 1979.  The western human rights groups maintained a strict attitude of neutrality towards the use of force, which continues to some extent even today, for example by Amnesty International and Human Rights Watch, but with a very different hegemonic result.  Undoubtedly, given the imperial history of human rights and its complicity with Western political agendas, human rights discourse was also in a hegemonic mode.   But, it is not readily apparent how human rights could be seen only as hegemonic until the 1980s, as counter-hegemonic uses of human rights co-existed with hegemonic uses.  

However, the end of the Cold War marked the birth of a new hegemonic role for human rights.  As the US announced the Panama invasion as a pro-democratic one in 1989, the new-found mood of consensus at the UN Security Council led the UN and the human rights groups to more aggressively pursue humanitarian intervention to stop massacres or deliver food supplies in Somalia, the Balkans, Kosovo, Haiti and elsewhere, though often nothing was done, as in Rwanda.  In the economic sphere, the World Bank and the IMF, as well as several bilateral agencies embraced a market-friendly conception of human rights, with which they reworked their entire mandates, abandoning their earlier hostility towards human rights discourse.
  In this new hegemonic role for human rights, it began to be seen as the language of military intervention, economic reconstruction and social transformation – a totalizing discourse.  It is in this totalizing sense that I suggest that we should approach the question of whether human rights can be hegemonic or counter-hegemonic.  In other words, as we better understand the connections between the security and other domains, we can perhaps have a better sense of how human rights discourse fits into a global politics of resistance that underpins counter-hegemonic international law.  

Since empire is, in its fundamentals, constituted by violence, we should begin with war.  

If war is a continuation of politics by other means as Clausewitz said, the wars after 9/11 against Afghanistan and Iraq must be looked at in this perspective.  In other words, the spheres of security and economy are not so separate but are rather interpenetrated.  For instance, the political momentum that the US gained from being the ‘victim’ of 9/11 clearly enabled it to push for concessions in trade negotiations in Doha and elsewhere.  The US Trade Representative, Robert Zoellick wrote an article immediately after 9/11, arguing that the war against terror is a war for free trade.
  In April 2002, (then) National Security Advisor Condoleezza Rice described September 11, 2001 as an "enormous opportunity" and said America "must move to take advantage of these new opportunities".
   Whatever sympathy and legitimacy that the US had gained due to the attacks of 9/11, the US had no more moral cards left to play after the Iraq war began, in the Cancun trade negotiations and pressure developing countries into a deal.  This, among others, led to its failure, unlike in Doha where Robert Zoellick, the USTR, Pascal Lamy, the European trade Czar and Michael Moore, the WTO Director General, relied on the 9/11 sympathy wave to resurrect the trade negotiations that had collapsed after the 1999 Seattle protests and launched new trade liberalization.  Indeed, the reaction by the US to the events of 9/11 cannot simply be analyzed using the terrorism lens, but needs to take into account the political economy of the international order, wherein the ruling classes had been shaken by the rapid and massive opposition on the ground across the globe, as exemplified by the series of mass protests since 1999 in Seattle, and coinciding in 2001 with the massive anti-corporate globalization protests in Genoa, Italy, just a few weeks before the attacks of 9/11.  Indeed, the Italian Prime Minister, Silvio Berlusconi, immediately compared the 9/11 attackers to the protestors in Genoa, in a telling sign of how the ruling classes perceived the links in the threads of resistance.
      

Empire is not a geographical concept in the sense of being co-equivalent with the US and its outliers, but is a hegemonic concept, with a widely variable composition that includes globalization.  Therefore, however tempting it may be to interpret the US-led war on Iraq as an instance of the consolidation of or the beginning of empire (as many including Niall Ferguson
 and Michael Ignatieff
 have) or its decline (as Immanuel Wallerstein
 has), we should not fall into that trap.  In fact, the term ‘empire’ is less helpful than the term hegemony in understanding the historical patterns of domination and the role of international law in it.  It is useful to understand that hegemony preceded the post 9/11 wars, and is a complex form of ordering power across territories and peoples that does not rest only on military force.  And no matter how the US comes out of the mess in Iraq, hegemony will continue.  Consequently, the effort to restrain the arbitrary use of force, including the emerging problem of what to do about the single hegemon in international law, does not have to rest solely on stronger norms and institutions in the security area.  Rather, as economic and cultural power is so closely tied to military power, a holistic analysis is needed.  In other words, Seattle and Cancun will have their impact on the security sphere as well.  Therefore, it is important to appreciate the role of human rights discourse in constituting and resisting hegemony in this broad sense.

In using this explicitly Gramscian terminology of hegemony and counter-hegemony, I am arguing, as I have argued elsewhere, that forms of counter-hegemonic power may encompass all the various forms of resistance – wars of movements, passive resistance, wars of maneuver etc.  In other words, it is legitimate to use international law as an explicit counter-hegemonic tool of resistance and it does get used in such a manner.  For the human rights discourse, this means that it could be engaged in counter-hegemonic struggles across a range of areas from anti-war to market access for agricultural products of poor countries.  In the context of the Iraq war, this translates as a willingness, for instance, to take a position on the legality of the war itself if that appears likely to form an important part of the counter hegemonic struggle.  None of the western human rights groups did this, and in fact, still do not take a position against the war itself.  When millions of people marched across the globe on February 15, 2003 against the war, when most states around the world opposed the war, and when poll after poll in countries whose leaders had decided to support the war showed that an overwhelming majority of the people opposed it, it was a moment of counter hegemonic opportunity when international law could not escape being part of the political struggle.  Yet, its capacity to meet that challenge was revealed to be woefully inadequate, partly due, I would argue, to the self-imposed limits of human rights discourse itself.

There are two components to hegemony which must be analytically distinguished so as to better organize resistance to it.  The first is the moral case for hegemonic interventions, which gives it legitimacy.  The second is the institutionalization of hegemony, especially through the UN Security Council and other agencies, but including other institutions such as leading human rights groups.  On both counts, I would suggest that the human rights discourse and the leading spokespersons for human rights have shown their failure to stop the consolidation of hegemonic international law, and have been complicit in it.

A counter-hegemonic international law, one would think, starts from the human rights discourse, the pre-eminent global moral discourse of our time.  Instead, human rights – or to be accurate, a broad language of ‘freedom’ – has become the foundation for a hegemonic international law.  Quite remarkably, the arguments put forward by empire mongers
 such as Ignatieff and Ferguson is that almost all their arguments have been produced in one form or another by liberal political thinkers in England during the heyday of classical liberalism and empire, the late 18th and 19th centuries - though reading Ignatieff and Ferguson, it is hard to get a sense of that.
  Then, as now, thinkers such as James Mill, J.S.Mill, J.Bentham, Sir Henry Maine, Lord Thomas Macaulay, Sir James Fitzjames Stephen and others argued in various ways that the empire – especially British dominion over India – was morally and politically justified.  This startling fact, that apostles of ideals such as political equality and pluralism would defend the legitimacy of a political order that rested on a negation of their very principles, is still not fully grappled with.  But it is now undeniable, as Uday Mehta
 has convincingly shown, that the liberals justified the British empire.  And they did so not for partisan or ideological reasons, but for universal principles of civilizational progress.  The well-known remark of Marlow in Joseph Conrad’s Hear of Darkness captures this well: “The conquest of the earth, which mostly means the taking it away from those who have a different complexion or slightly flatter noses than ourselves, is not a pretty thing when you look at it too much.  What redeems it is the idea only.  An idea at the back of it; not sentimental pretense, but an idea.; and an unselfish belief in the idea – something you can set up, bow down before, and offer sacrifice to”.
  The liberals could believe in this idea due to the following reasons.  First, they believed themselves to be superior – in knowledge, in morals, in political organization, in military might and in science.  Second, because they could have such a belief in superiority, they could judge the rest of world as deficient, their life forms as provisional.  Third, they could decide on a teleological direction that these deficient life forms should take in order to become universal, and that is by following the liberal model.  Whether it is education, health, or establishing a police force, the liberals thought they knew what to do and that it was superior to other ways.  The discourse of human rights, with the attendant discourses of good governance and development, offers techniques, goals and methods for realizing this vision.

When we look at the rhetoric of the US-led coalition towards Iraq, the parallels are striking.  After trying and failing to sell the war on various grounds – that Iraq was behind the 9/11 attack, that Iraq was about to develop weapons of mass destruction (WMDs) and use them or share them with Al Qaeda, - the only ground that has remained intact and that remains the basis for the hegemonic intervention in Iraq, is the human rights one - that the world and the people of Iraq are better off because Saddam Hussein is gone.  Thus it was of no surprise that the Iraq war was termed ‘Operation enduring freedom’ or that President Bush has talked incessantly of spreading freedom.  Indeed, the most consistent articulation of this position has been by the New York Times columnist Thomas Friedman, who relied, among others, on a conveniently-timed UNDP report on the status of women and development in Muslims countries released just before the Iraq war, to argue that the war in Iraq was moral not just for the benefit of the Iraqi people but for the whole region, thus supporting the US argument about a democratic domino theory in the Middle East.  It is ironic because Friedman had argued exactly the opposite after the first Gulf War, that while the “best of all worlds” for Washington would be “an iron-fisted junta without Saddam Hussein”, “whatever the sins of the Iraqi leader, he offered the West and the region a better hope for his country’s stability than did those who have suffered his repression”.
  

But it is also the key argument underlying those of human rights academics and groups, that due to the horrendous nature of the Saddam Hussein regime, intervention was justified – or at least tolerable when considering the alternative.  Thus, as indicated already, Ignatieff has argued that an ‘empire lite’ may be a good idea from a human rights standpoint.  This is based, as far as I can see from his published writings, on three arguments: that the natives must be saved from themselves; that multilateral approaches to ensure human rights do not work; and that the US can be trusted because of qualities that can be defined as American exceptionalism in a Tocquevillian sense – positive qualities that spring from its deeply democratic and decentralized character that makes it unlikely to be a bad imperialist unlike other countries who cannot be similarly trusted.  In several ways, the first argument is remarkably close to the 19th century argument about why the West needed to establish colonialism in the interest of civilization and is therefore on the wrong side of history.  The second argument about the failure of multilateral solutions seems unfair when it is often because of US intransigence that the multilateral institutions were, and are paralyzed.  The third argument that the US can be trusted – or at least more than other countries such as the Chinese - is also very close to the British liberal opinion in the 19th century, an immaculate conception of the self that runs through hegemonic interventions in the nonwestern world. 

Are these arguments for empire justified?  For answer, one could look to the 19th century to the work of Edmund Burke, a British conservative, who had the best case against empire and what it would do to the British nation.
  There is not enough space to discuss his work here, but it could be noted that he saw the British empire as a deeply corrupting and weakening influence on both India and Britain.  He was worried that the conditions that secured British liberties were threatened by the exercise of arbitrary British power in India.  Looking at the impact of the war against terror and the Iraq war within the US – from holding US citizens in military brigs without due process, secret detentions of foreigners, torture, renditions, domestic spying, legal proceedings without legal representation, the legal black hole of Guantanomo Bay detentions, the corruption and crony capitalism in awarding contracts in Iraq, the arrogance and paternalism towards the Iraqis, witch hunts against domestic political opponents recalling McCarthyism – one can only say that Burke was right.  Importantly, Burke was concerned about creating a class of rootless, commercially-oriented ‘bids of prey’ in India, young British boys who are recklessly given enormous responsibilities over Indian affairs.  What happened in Iraq is not much different.  

Why does this historical parallel matter?  Why should it matter that the liberal justification for empire now dangerously resembles those of the 19th century?  I would argue that it matters for two reasons.  First, on a pragmatic level, the current arguments for hegemonic international law and empire fail to consider the historical lessons of 19th and 20th centuries and therefore doom themselves to failure.  My suggestion is not that because the past empires failed, the current one will too, though there is every reason to think that it may.  Rather, I suggest that the current arguments for empire fail to consider the fact that resistance to empire is historically continuous in the territories where empire seeks to impose order now – especially in Afghanistan, the Middle East and Southeast Asia.  The political cultures in these areas have been deeply influenced by the historical experience of resistance to imperial aggression.  Therefore, an argument for empire on moral grounds overlooks how reluctantly it is received in these insurgent areas, even by those who may actually benefit in the short term from intervention.  A second reason why the historical parallel matters is that on a principled level, the argument for hegemony is as bad if not worse than its 19th century precedent.  The history of popular struggles for justice around the world during the last 200 years has shown that the pursuit of justice is not simply a matter of realizing ‘rights’ but that several alternative paths are possible.  In other words, the route to political and social emancipation can run through many paths including rights-based ones, radical democracy, global justice or cultural self-determination and sometimes a hybrid of all these paths.  By basing the argument for hegemony on rights alone, its protagonists rule out other paths just as surely as the colonialists of the 19th century.  

In retrospect, it is quite astonishing that the signs of an intensification of hegemonic international law were not taken seriously and acted on by human rights activists and proponents.  To take one example, there was the consolidation of the security dimensions of hegemony.  This consolidation did not result accidentally as a result of the new security threats emerging from the attacks of 9/11.  Rather, this trend predated 9/11 and the Iraq war.  In a document titled “Rebuilding America’s Defenses” prepared by a think tank called “Project for the New American Century (PNAC)” – many of whose members are now in the US administration - in  September 2000, several key elements of the new strategy were spelled out
: an increase in arms spending by $48 billion so that the US “could fight and win multiple, simultaneous major theatre wars”; development of ‘bunker-buster’ nuclear weapons; reviving star war and space weaponization as priorities; and finally a prediction that the process of transforming the US into ‘tomorrow’s dominant force’ is likely to be a long one unless there is ‘some catastrophic and catalyzing event – like a new Pearl Harbor’.  Conveniently, this was followed by the attacks of 9/11 and most of this agenda has now been carried out.  Subsequently, this trend was solidified.  The new National Security Strategy (NSS) of the US, announced in September 2002 announced that the US will maintain global hegemony and any challenge to that would be blocked by force if necessary.  As evidence of this strategy, the US has begun cutting loose the few legal strings that were attached to dimensions of its security policy, such as weapons development, in order to maintain ‘full spectrum dominance’.  Several examples of this hegemonic strategy bear this trend out.  The US abandoned the international effort to strengthen the Biological Weapons Convention against germ warfare.  Its space command consolidated plans to establish ‘ownership’ over space which is seen as key to its military effectiveness and a month after announcing its new NSS, only the US and Israel abstained from two resolutions adopted by the UN Committee on Disarmament, one calling the weaponization of space to be a “grave danger for international peace and security” and another that reaffirmed the 1925 Geneva Protocol prohibiting the use of poisonous gases and bacteriological methods of warfare.  Combined with its relentless opposition to the International Criminal Court, it was quite clear that the weak legal strings that attempted to tie down the US were cut loose. 

However, the human rights groups did not prepare for this emerging reality by changing the way they normally do business, either through forming new tactical alliances with the peace movement or engaging in other high profile campaigns.  Perhaps it was due to the fact that there is nothing new about the US acting contrary to international law.  For example, the US Senate’s reservations to the League of Nations Covenant clearly indicated that it did not want the US to be bound by it.  As Cecil Hurst, the legal advisor to the British Foreign Office remarked about the US reservations then, “collectively, the effect of the reservations to the Treaty of Peace now adopted by the Senate of the United States would be to create the situation that the United States should be allowed to come into the peace settlement upon a footing different to that upon which the other Powers come in…To accept now the reservations desired by the United States Senate would inevitably give rise to the impression among the other signatories of the Treaty of Peace, and more especially among the smaller Powers, that there is to be one rule for the United States and one rule for rest of the World…”.
  The US ended up not ratifying the Covenant.  The infamous Connally amendment excluded from the US’ acceptance of the jurisdiction of the International Court of Justice, matters within its domestic jurisdiction, ‘as determined’ by the US, thus effectively gutting the substance of compulsory jurisdiction.   Twenty years after the UN Charter, Dean Acheson told the American Society of International Law that no legal issue arises when the US responds to a challenge to its power, position and prestige.  The record of the US war in Indo-China during the 1960s and 1970s shows an eerie similarity with the Iraq war, raising questions about the ability of the international community to learn from its mistakes when the culprits are hegemonic States.  Some striking similarities include: a manufactured casus belli (attack by North Vietnam); a broad resolution of the Congress authoring all necessary force (Gulf of Tonkin resolution); the use of excessive and disproportionate use of force; the justification of a blatantly illegal war (the bombing of Cambodia) using broad arguments about commander-in-Chief authority; the elbowing aside of the UN; and the total impunity of all of the leaders for the conduct of the war.
  Before launching the Iraq war, the Secretary of State Colin Powell said as much at the World Economic Forum in Davos – that “when we feel strongly about something, we will lead”.  In other words, the idea that there is one rule for the US and one rule for the rest of the world, the pattern of hegemony, is deeply ingrained.   

In the light of this record, what did the leading human rights groups do?  Did they critique the moral case for hegemony and war, at the vanguard of the anti-imperial struggle worldwide?  Instead, the publicly-stated position of leading western human rights groups such as Human Rights Watch – and to some extent Amnesty International - was that they had no opinion on the decision to wage war itself, but only insisted that if fought, it should be in accordance with international humanitarian norms.  This position ended up offering a veneer of legitimacy to the Iraq war, to the extent that the only remaining justification for the Iraq intervention – after all others have collapsed – is the human rights one, that it was good to remove Saddam Hussein by force.  The refusal to take a position on the use of force makes little sense when the same groups have not hesitated to endorse the use of force for humanitarian inventions in a number of other instances.  

The position of the human rights groups appears to rest on a number of misconceived ideas: first, that a decision to go to war is ‘political’ and therefore they should only focus on ‘legal’ issues such as respect for international laws during war; second, that human rights guarantees apply during times of peace but not during war; third, a desire to portray themselves as ‘hard’, realist NGOs who should not be confused with soft anti-war ‘movements’; and finally, an existential fear about whether human rights discourse may end up being routinely invoked to wage ‘just’ war.  These are misconceptions and must be questioned.  To start with, the belief that war is political while how it is waged must be subjected to legal restrictions is seriously dubious.  In fact, international law treats the decision to go to war itself as a legal issue and has a variety of rules that determine the legitimacy of war.  These rules, which international lawyers refer to as jus ad bellum (“justice on the way to war), are distinguished from jus in bello (“justice in the midst of war”).  The rules that apply in determining the rightful of war have evolved over several hundreds of years from Christian theological debates about just war, to embrace notions such as legitimate authority, just cause, peaceful intention, last resort and reasonable hope of success.  

Human rights groups decided to shy away from judging the rightfulness of war using these and other relevant criteria.  In fact, a counter-hegemonic reading of human rights law may compel them to do the opposite.  Aggressive war was condemned as a ‘supreme’ war crime at Nuremberg while the statute of the International Criminal Court (ICC) also condemns aggressive war as a crime though it is not defined yet.  Why do human rights groups support the ICC so strongly but ignore one of its core aspects?  The belief that human rights guarantees apply only during times of peace is similarly misplaced.  International humanitarian laws specify a number of legal prohibitions during war – killings, rape, wholesale destruction of houses or infrastructure that sustains life such as that relating to water or electricity – that are human rights guarantees.  More importantly, with the blurring of the boundary between peace and war due to the nature of the war on terror, which seems everlasting and without an end in sight, one could legitimately argue that it is imperative to accept human rights guarantees during all times, whether during peace or war.  A hands-off approach to war weakens the centrality of human rights that these groups themselves believe is so important, in today’s dangerous world.  In fact, the bizarre result of the position taken by human rights groups is that what they are saying in effect disables them in their own campaigns for human rights, for example with regard to the rights of those held at Guantanamo military base.  Since they have no critique of the war from a human rights perspective, all they can demand is that humanitarian law be complied with.  The US administration has in fact taken the same view that human rights law does not apply to those who are held at Guantanamo, in a dispute before the Inter-American Commission on Human Rights.   

There is a basic fault line between human rights groups and the peace movement, whose origins lie in the divisions of the Cold War when human rights groups refused to join in the condemnation of war in general, preferring to see the anti-war and peace movement as soft while they provided the hard glinting edge of liberal humanitarianism.

Whatever may have been the reason behind this muscular humanitarian approach of human rights groups, they are clearly hegemonic in nature and out of touch with the moral impulses of millions of ordinary people around the world.  For most people, war is itself the problem, the ‘supreme’ human rights violation.  In their eyes, the unwillingness of human rights groups to join hands in defending peace looks suspiciously like a tacit approval of the military designs of powerful states.  This may be an unfortunate and inaccurate impression of human rights groups, but they must do more to dispel this impression.  Human rights groups may also fear that getting into the business of judging the rightfulness of war may get them implicated in debates about ‘just war’.  If war can be judged to be immoral and illegal using some criteria, it can be judged moral and legal according to the same criteria.  Given the risks that this poses, human rights groups may feel that the best option for them may be to stay out of the whole question of whether it is just to wage war under some circumstances.  

They would be wrong to do so.  People around the world already use various moral and legal principles to judge the rightfulness of war and human rights groups render themselves irrelevant to that debate by avoiding the issue.  Also, human rights groups themselves selectively use just war principles to call for the use of force, for example, in cases of humanitarian intervention in Kosovo, East Timor or Liberia.  Even in the case of Iraq, Human Rights Watch came out with a statement listing the horrors perpetrated by Saddam Hussein while avowing to stay neutral on the question of whether war must be waged to make him leave.  It has an admirable campaign on US record of counter-terrorism, while avoiding any issue of accountability of US leaders for war crimes.  Similarly, Amnesty International catalogued Saddam Hussein’s violations, but protested the ‘political’ use of this data by the British government to justify its war on Iraq.  These positions seem difficult to defend.  If Amnesty did not want its data to be used to wage war, it must have entered the question of whether war itself was justified.  That it chose not to do.

Current human rights discourse and practice has a choice, a fork in the road, as Kofi Annan put it with regard to the UN: it can either insinuate itself within hegemonic international law or it can serve as an important tool in developing and strengthening a counter-hegemonic international law.  By ignoring the history of resistance to imperialism, by endorsing wars while opposing its consequences, and by failing to link itself with social movements of resistance to hegemony, the main protagonists of the western human rights discourse are undermining the future of human rights itself.  

Development

Development has always been a hegemonic idea in that it has always been clear about who needs to be developed, who will do the ‘developing’, how and in which direction.  The idea of development has a complex history but there is general agreement that the growth of that idea coincided with the independence and post-colonial nationalism of States in the Third World.  It is also now understood that development means much more than economic development, though the latter is a crucial component of it.  The meaning of development is well articulated by one of its foremost experts, Joseph Stiglitz, the former Chief Economist of the World Bank, while explaining the implications of the World Bank’s new Comprehensive Development Framework, a new paradigm supported by the World Bank.  Stiglitz sees development as a “transformative moment” which involves a “movement from traditional relations, traditional ways of thinking, traditional ways of dealing with health and education, traditional methods of production, to more ‘modern’ ways”.
  In this Manichean world of tradition versus modernity, Stiglitz underscores that there will always be resistance by the traditional or change into the modern.  But he is confident that through participatory processes, this resistance can be overcome.  This understanding of participation is from the perspective of the governing classes, who see it as a technique of governance, and not as a practice of democracy or a right of citizenship as seen by the governed population.

Once defined this way, development comes to include everything that is seen by the ruling classes as desirable or necessary for the catching up of the Third World with the West: economic growth, poverty alleviation, anti-corruption and transparency, environmental sustainability, and even democracy and freedom/rights.  The ideology of ‘catching up’ is itself a complex notion: an aspiration as well as a program.  As aspiration, is it normative in content and aims to provide substance to the international legal ideal of sovereign equality of States, contained in the UN Charter.  As a program, the ideology of catching up provides the architecture for nationalism and helps the State to define the goals in its pursuit.  

Thus, far from being a set of technocratic policies that seek to effect some sectoral changes in the economy and only indirectly affect social, political and cultural processes of life, this vision of development sees itself as a cultural politics, a cultural economy and a rigid  teleological blueprint for changing the world.  This notion of development as a weltanschauung is not new, however.  Rather, it has a rich history and evolution.  But to trace this history and evolution is beyond the scope of this essay, and I can only focus on those aspects of this story that are relevant to the understanding of how development provided the politics behind the Third World’s encounter with international law, and how this has produced a hegemonic international law.  The impossible ballooning of the content of development has meant a corresponding explosion of international legal norms and institutions to deal with the ‘new’ problems of the Third World.

But even as that has occurred, development has also faced many crises, partial collapse and retreat.  In the immediate post-World War II years and extending until at least the 1960s, development enjoyed a certain robustness, due to its association with postcolonial nationalism and the greater ability of Third World States to engage in international politics that supported their development agendas.  For the two super powers, the idea of development was also a crucial tool for establishing patron-client relationships with Third World regimes.  For the West, development was also a tool for containing the resistance from the country-side, to prevent Third World States from becoming populist or communist.  But by the early 1990s, it was apparent that development, as an idea, had run its course.  As a prominent assessment of development put it in the early 1990s, 

“The idea of development stands like a ruin in the intellectual landscape.  Delusion and disappointment, failures and crimes have been the steady companions of development and they tell a common story: it did not work.  Moreover, the historical conditions which catapulted the idea into prominence have vanished: development has become outdated.  But above all, the hopes and desires which made the idea fly, are now exhausted: development has grown obsolete.”
   

This double move, a failure of the moral and political appeal of the idea, as well as the disillusionment with it in practice, is crucial.  It meant that the loss of faith in development, was accompanied by the loss of faith in its Siamese twin: postcolonial nationalism.  The disillusionment with development in practice yielded two contrary responses: one was to tilt in favor of the market, abandoning the leading role that the State played in the economy under older development models.  The other response was a radical democratic practice by social movements, which also revealed a deep distrust of the State, but also of the violence and centralization of the market.  These multiple responses to the failure of development have yielded multiple, and often contradictory responses that reverberate through international law.

A possible objection to the failure of development is the record of the East Asian States, and now (many would say) China and India, which have achieved statistically impressive results in wealth creation, poverty reduction and the improvement in the standard of living, as measured by traditional development indicators, by following the dictates of development.  A full rebuttal of this objection is not possible here but I will note that the success of the East Asian and other late industrializing countries was achieved by expressly violating most of the recommendations of development experts and institutions, and through such devices as public-private associations, close associations between industry and government, and even ‘illegal’ actions such as poaching of workers and smuggling of machinery.
  Most, if not all of these measures are now banned by international legal rules including bilateral or multilateral investment treaties.  As Ha-Joon Chang and Alice Amsden have conclusively shown, virtually none of the late developers followed any of the conventional wisdom about development to achieve what they did, including by establishing ‘institutions’ first.

What has been the impact of these and other changes in the meaning and practice of development, as outlined above, on international law and other modes of transnational legal governance?  International law has traditionally not concerned itself with development, choosing to focus its attention on classic questions such as the preservation of order between states.  International legal scholarship has certainly not focused on the impact of the changes in the meaning and practice of development on the legal field.  The impact of these changes in development have not even been explicitly fore grounded in other transnational modes of legal governance, such as the diffusion and transplantation of legal forms across countries, broadly theorized under the name of ‘law and development’.  Instead, legal scholarship treats ‘development’ as though it has a self-evident, obvious core of meaning, overlooking the fierce debates within the development profession and its changing complexity.  

This can be seen, for instance, in the debates surrounding the Doha ‘Development’ Round of talks of the WTO, where ‘development’ is equated with an agreement on policies that favor developing countries, through better market access for their goods in rich countries, and the removal of export and other subsidies by rich countries for their agricultural exports.  Yet this view of development fails to acknowledge the plurality of means and ends which are subjects of intense disagreement in the field of development.  It is time, I argue, to make explicit the politics of development in the practice of states and international/transnational organizations and in the evolution of international and other transnational norms.  The politics of development is complex, consisting of many layers like an Onion, from colonialism, postcolonial nationalism, the constitution of the apparatus of development, mass resistance outside the State, continuing imperialism and various forms of resistance to it.  Recovering this politics is an important step towards assessing the relative merits and demerits of legal and institutional reforms because it tells us what is at stake, and who will win or lose from particular reforms.  Put differently, the use of the term ‘development’ can not serve as a proxy for distributional issues in international law, as is often assumed; rather, what is needed is an unpacking of the politics behind the idea of development itself.

There is no doubt that development has occupied a central place in the evolution of international law and institutions especially during the last 60 years.  The growth of international institutions owes it to development, as international institutions were first fashioned by the West to govern the populations of the Third World during the colonial period, and have continued to perform that function with increasing levels of complexity.  The link between colonialism and development is now increasingly recognized in development studies and international law.
  In the field of international economic law, the connections are obvious.  The final declaration of the Doha Round of talks in Hong Kong on the WTO mentions the word development at least 33 times
, and senior WTO officials have made strenuous efforts to make the case that trade is good for development – or some would say that WTO has gone so far as to argue that trade is development.
  The legitimation of the trading regime often seems to rest on its ability to contribute towards the fulfillment of the goals of development, however it is defined.  In the field of international law relating to use of force, paradigmatic changes have repositioned the law in a tighter embrace with development.  One way this has happened is through the redefinition of the field of security, which has been enmeshed with the field of development, as can be evidenced from the recent report of the UN Secretary-General on the notion of ‘larger freedom’.
  The notion of human security
 has had a major impact on the redefinition of security and led to consequences in the field of law.  The recent establishment of the UN Peace building Commission
, changes in US bilateral aid spending oriented more towards governance, and the retheorizing of the relationship between lagging development goals such as the low status of women in Arab societies and the need for social change through use of force,
 provide evidence of the impact of development on the law of force.  Humanitarian and human rights law have also submitted themselves to the regime of development.  The attempted revival of the right to development at the UN
, the increasing popularity of rights-based approaches to development favored by multilateral and bilateral agencies, the redefinition of development itself in terms of freedom towards ‘comprehensive development’ by the World Bank,
 the increasing popularity of economic and social rights as panacea for the ills of economic globalization, are but some of the many ways in which ideas and practices from the field of development have influenced the evolution of human rights law.  Private international law, including the laws of foreign investment, and other transnational modes of legal governance including the import and export of legal forms across borders, provide evidence that ideas from the field of development, such as the importance of institutions, are having a major impact on their content.  The focus on rule of law, formalization of informal property rights, and the establishment of independent judiciaries, which are part of the standard repertoire of legal changes recommended through law and development initiatives, are derived from the work of recent development theorists who have emphasized the role of institutions as the key to economic growth and development.
  Indeed, any changes deemed necessary in the Third World, are now justified in the name of development.  

The coalescing of different, often contradictory agendas, under the name of development, and the highly ideological role that development has performed since its inception, make it clear that it is a prime source of hegemonic international law.  A first and primary source of this hegemonic international law is the idea of ‘catching up’, that underlies the sovereign equality of States.  A principal second source is the doctrine of sovereignty, which rests on ideas of developmental nationalism.  A third source consists of international institutions which mediate the troublesome relationship between States with radically different levels of power, creating the illusion of a ‘level playing field’ which creates and maintains a hegemonic consensus.  A fourth source consists of ideas of good government such as freedom, democracy and accountability, which are also supported by those who are the victims of the violence of development.  But their very responses in terms of international legality create a hegemonic consensus in favor of the existing international legal order, even as they open up limited opportunities for counter-hegemonic politics.  Such are the limits of counter-hegemonic international law.  Finally, two recurring themes of development have had an enduring impact on shaping hegemonic international law.  One is the continuity between colonialism and development, as I have noted.  The other is the continuous history of the dialectic between developmental techniques of administration and control of population and resistance, and the politics of the governed – to use Partha Chatterjee’s term.  One cannot be understood without the other.  For example, the evolution of the World Bank or the UN as international institutions, cannot be understood only through a Westphalian framework of State interests, power and cosmopolitanism.  Rather, it needs to undertake a deeper analysis that recognizes the relationship between institutional evolution, Statist ideologies, and resistance on the ground, all from a historical perspective.  

Given the centrality of colonialism and development in producing the architecture of modern international law, and their impact on substantive areas of law, a critical approach to international law must begin by closely interrogating the meaning, purpose, goals and means of development itself.  This is not what one sees in international and other transnational legal scholarship, such as ‘law and development’, where the meaning of development is rarely, if ever, critically engaged in all its historical complexity.  I would suggest that to be relevant to the Third World, a critical approach to development is a key component of international law as a political project.  This is not only because the politics of development has changed dramatically from the 1960s when development provided the politics for a transformation of international law; it is also because, development itself has come under unprecedented crisis, and the very meaning of the Third World has become de-centered.  Through such a critical approach, one can recover multiple strands in the history of the evolution of development which have radically different implications for the rules and institutions of international law.  Traditional development interventions had the twin goals of control of the masses and controlled modernization through limited industrialization.  It would be of interest to uncover these themes in the effort to build a counter-hegemonic international law.

Conclusion: Prospects for a Counter-hegemonic international law in a hegemonic world

The prospects for the transformation of international law into a purely counter-hegemonic tool, capable of aiding the weak and the victims and holding the powerful accountable, are bleak on its own.  On the other hand, I would argue that international law is only a small (though important) part of counter-hegemonic power in the world today.  The future of the world – its ability to deal with problems of peace, war, survival, prosperity, planetary health and pluralism – depends on a range of factors including the politics of the ‘multitude’ as Hardt and Negri call the governed. The stakes in legal reform between an agenda dictated by elite politics alone and an agenda shaped by mass politics, have never been higher.  I have argued in this essay that for a such a task to begin, we must begin by fundamentally rethinking the shibboleths of the past, especially those that have provided the language of emancipation and justice.  Chief among them are the ideas of human rights and development.  The record on whether this rethinking is actually taking place, is not very encouraging.

The alternatives include the growth of regional international law that provides a counter-balance to the hegemonic international law.  The developments in the Inter-American system provide some hope of this actually happening if the political dynamism of that system could be buttressed by better-performing regional economic arrangements such as MERCOSUR.  But in the end, regional systems are bound to remain weak, and still be subjected to the fundamental weaknesses of the Westphalian system including the centrality of the State
 and its ideologies of development and human rights.  

A second alternative is to replace the current multilateral system, based on co-existence, with an alliance of hegemonic powers acting in concert.
  This would include the US acting together with a coalition of regional powers such as India, China, Brazil and Germany, united by ideology (mainly consisting of democracy).  This seems unlikely to work despite new strategic alliances emerging between the US and India and other States.  The clashing State interests are likely to remain salient, while the hegemonic and hierarchical nature of this alliance will deepen the rift between a hegemonic and counter-hegemonic international law, each with own source of political power.

A third option includes the emergence of a new front of Third World States overtaking in importance, older coalitions such as G-77.  A recent example of this was the G-21 group of States in WTO negotiations in Cancun.  Led by a new coalition of large Southern democracies, India, Brazil and South Africa, – the ostensible G-3 – this motley coalition did not last very long due to severe political pressure from the US and other Western countries.  It seems to have become inactive since July 2004, when two of the leaders of this coalition, India and Brazil, were successfully co-opted by the West into a new negotiating group, thereby preventing the emergence of any Bandung-like solidarity.  

A fourth option for a counter-hegemonic international law includes the emergence of coalitions of smaller States and social movements, forming tactical alliances with larger States in particular negotiations, while increasing the prominence of sub-state actors in international law more broadly.  Some of this happening; there was an alliance between small African and other States and social movements in the Cancun WTO negotiations over the cotton trade issue; there is the emergence of city-level political activity in international law, as seen in the adoption by the City of San Francisco of the CEDAW Convention (not ratified by the US) into its city code.  But these examples remain too few and do not seem capable of creating the global politics needed for a counter-hegemonic international law.          

A fundamental requirement for a counter-hegemonic international law is to develop a critique of the fetishism of institutions.  This is important for two reasons: first, to prevent an institutionalization and consolidation of hegemony; and second, in that process, prevent dissipation of much of the resistance to it.  As Jose Alvarez has argued, it is very important not to equate hegemonic international law with US unilateralism.  Rather, one must pay close attention to how multilateral mechanisms such as the UN Security Council are also being used to strengthen hegemonic international law.
  

Some of these new experimentations in counter-hegemonic international law engage in critical deployments of hegemonic discourses such as human rights or development.  This only indicates that the course available for counter-hegemonic international law is not entirely outside the hegemonic framework that already exists.  That reality may be both the limit and promise of international law. 
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