Human Rights and Law:

Between Sufferance and Insufferability
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There is an understandable tendency in modern times to see human rights as perpetually in a state of crisis. From the failure of academia to present human rights in an accessible and definable way to the evidence of abuse constantly on show in the media, human rights appear as a conceit that rarely live up to their promise. This essay suggests that notwithstanding this environment human rights are capable of rescue. However, it requires a dual appreciation. First, that the crisis is partially the result of a failure to acknowledge suffering and society’s response thereto as the central and active component of human rights discourse. Second, that reliance on law as a means by which human rights might be realised is flawed. It is argued that the nature of legal process is to make determinations of sufferance rather than insufferability when faced with instances of suffering. This ensures that responsibility for suffering is muted by law and ensures human rights are diminished as a result.     
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INTRODUCTION

There is something amiss with human rights. Little more than ten years since the end of history was declared and a ‘new world order’ created, respect for human rights has developed from a position of rhetorical imperative in international affairs to one of hesitancy and uncertainty. Rather than embedding themselves as irrefutable elements in a concept of ‘good governance’ with universal application, human rights have become open to question once again. At one level it seems as though they are in danger of being transformed from norm to exception, carving out space in the international (and domestic) political arena only when all other interests in the name of security (financial, military, even cultural) have been assuaged. At another, the rhetoric of human rights is becoming subject to an elasticity that stretches their purchase to the limits.
 In sum, there is every reason to question whether human rights as a subject is undergoing a crisis of confidence.

A key characteristic of this crisis is an underlying uncertainty as to the nature of human rights. Politicians, jurists and activists alike have supreme difficulty in pinning down the concept. The term ‘human rights’ is used with great frequency and there is a common assumption that ‘we know them when we see them’ or perhaps more pertinently when we see them abused. When the surface rhetoric is scraped away, however, matters become obscure. Trying to clarify the concept, to provide a definition that will help direct action, seems to be a task to be ‘shyly left to one side’ as J.W. Harris put it.

One might have supposed that academia would have provided some kind of resolution to this underlying problem of definition. But there is difficulty here too. De Sousa Santos sums up the academic failure, unconsciously I suspect, in describing the discourse of human rights as a ‘political Esperanto.’
 In looking to Esperanto as a metaphor for human rights, Santos reveals some of the vaguely camouflaged problems that now seem intractably associated with human rights as played out in academic circles. For, despite the attractiveness of a unifying language, human rights discourse, like Esperanto, induces a certain sense of frustration. However good an idea it may be, its acceptance or even relevance in the world is open to doubt. It appears ‘quaint’, perhaps whimsical, a potentially dispiriting association suggesting a lack of ‘connection’ with people’s daily experiences. In particular, an inordinate amount of time seems to be spent not on the practice of protecting human rights but on debates concerning the language’s vocabulary and grammar. The determination of texts, their contents and terminology, occupy so much attention and develop along such arcane lines that those for whom the language is supposedly designed may well feel alienated. There is a danger then of human rights becoming the subject of general cynicism and the language of human rights appearing as an affectation of the few, achieving little in practice. Their relevance might only then relate to those fluent in the language, a new ‘linguistic minority’ who must spend a significant amount of time and resources endeavouring to translate their speech into languages that others can comprehend and use. The so-called ‘human rights community’, used frequently to embrace a small core of NGOs, lawyers and activists, in itself testifies to the exclusion and perhaps exclusivity that seems to accompany much human rights work.

Without pursuing the metaphor too far, the very real and present danger subliminally inferred by imagining human rights discourse as political Esperanto is that in practice human rights possess only limited value; their failure to be understood and accessed renders their scope unclear and difficult to sustain over time and location. Universality of human rights can then only be a mere chimera in such an environment, even for the most ardent adherents of that philosophy. If the world cannot understand the language, let alone the concepts, how can it attain universal acceptance or application? 

Given this reasoning, it is perhaps unsurprising that the failure to answer satisfactorily the abstract question ‘what are human rights?’ is indeed indicative of a discourse in crisis, a crisis based on an inability to ‘only connect’. The crisis is deepened daily by the constant reminders of unchecked violation and suffering in the world. Equally the highly contentious if not sordid interpretations of human rights pronounced by State officials and politicians eager to remain within the discourse when justifying policy decisions but outside its application when pursuing certain ends, speak of the betrayal of human rights. Suddenly torture is a malleable term, habeas corpus is negotiable, ‘collateral damage’ is not worthy of serious political and legal reflection. The fact that in the UK within the space of a week in December 2004 we can be treated to Court rulings on possible torture in Iraq,
 discrimination against the Roma in immigration policy,
 and breach of fundamental rights of detainees held under anti-terrorism legislation in Belmarsh prison,
 might indicate the healthy ability of the law to safeguard human rights in the UK, but it more strongly testifies to the spread and depth of anti-human rights practices throughout our own system. 

The consequences of the failure of definition and clarity at all levels from the political to the legal, then, are significant. Even if it may confuse common understandings of human rights, academic musing can at least help us understand the possible repercussions. Upendra Baxi tells us of the devaluation of human rights through their commodification and inflation.
 ‘Overproduction’, he maintains, is a real threat to the efficacy of human rights.
 Christian Tomuschat also points to their potential depreciation as a result of their political and legal deployment on the most spurious grounds.
 David Kennedy goes so far as to identify human rights as part of the global problems of justice rather than the solution to such problems.
 One might also note the embrace of human rights by corporations as being a direct result of the boundlessness and malleability of human rights. They serve the interests of capital in increasingly imaginative ways.
 In all these cases the connection between human rights discourse and the suffering of people becomes stretched and more distant. Human rights are then in danger of appearing as an absurd collection of arguments deployed by anyone or any institution in pursuit of their own (often-monetary) interests, thus creating a dislocation between the language and ‘feel’ of human rights and people’s experiences of their, apparently, indiscriminate use or abuse in practice. 

Can human rights be rescued in the face of this dislocation and crisis? Presumably it should not be beyond intellectual enquiry to present possible positive responses. We do not have to testify to the end of human rights just yet. J.W. Harris in his last lecture, indeed, rightly called for ‘joined up thinking’ on the subject so that we may know what we are talking about when ‘human rights’ invocations are made.
 But how can this be done? The purpose of this essay is to suggest one possibility by disrupting the rhetorical grooves that seem to have channelled human rights discourse along paradoxically narrower and more diffuse, and thus confusing, lines. Three propositions are central to this intention.  

First, that the relief of suffering should be recognised as the unspoken central and active theme of human rights. Human rights invocations or articulations are publicly unassimilable without such a core understanding. This reflects an appreciation that does not restrict concern for suffering to ‘collective rights’,
 nor to the notion of ‘contemporary’ as opposed to ‘modern’ human rights ‘cultures’.
 Rather it presupposes that whenever human rights have been expressed, their authenticity and purchase, their capacity in the past half century to provide a moral focus for outrage, resistance and adoption of responsibility for others, are gauged by their connection with alleviating suffering. Without such recognition, the ‘human’ aspect of human rights is devalued. 

Second, that it is therefore actions in response to suffering and in the name of human rights, not simply the language used to describe and contain human rights, which expose us to their reality in practice. Whatever texts say, whatever language is adopted, it is the individual and collective practical determination to accept responsibility to help relieve suffering, and the nature of the action to be taken, which defines the practical limits of human rights notions. Increasingly, it is through law that these responses and limits are socially structured and defined.

Third, that the preference for mediating responses to suffering in the name of human rights through law is a potentially dis-abling approach. The more we invest in law, and particularly the legal process as a means of shaping these responses, the more responsibility is removed from the ‘promise’ to intervene in the relief of suffering to holding violators accountable within limited and limiting boundaries. Specifically, in looking for authoritative interpretations and decisions regarding human rights in law a societal process of evaluation of suffering is encouraged that tends to distinguish between conditions that are either insufferable, and thus necessitating a response, or those considered worthy only of being held in sufferance. This dichotomy inherent in modern law and legal process, which is increasingly embraced globally, weakens the discourse of human rights and undermines the possibility for a meaningful and effective responsibility being assumed by individuals and society as a whole. Human rights then become a limited concept that ceases to connect with people as a moral engagement with the world. 

These propositions, I suggest, provide the basis for critiquing human rights as they are played out in practice. The analysis I offer may be unpalatable particularly when we find that forms and specific occasions of suffering are consigned to a category that assumes they only merit sufferance. But from this foundation, it may be possible to appreciate the current limits of human rights responses and thus in turn, provide guidance for changing practices and devising methods by which human rights might be better articulated and invoked. Ultimately it might encourage the creation, assignment and direction of tasks to achieve the relief of suffering as the human right. The notion of ‘responsibility’ in this context, as a necessary response and personal commitment inherent in human rights articulations (rather than mere accountability), assumes a pivotal role in such work. Not only would it require suffering to be taken seriously, as Baxi and Felice command, but it would place it where suffering and its response belongs, at the centre of human rights and at the core of every individual’s responsibility to act. Only then will we be able to determine whether human rights can be rescued from a linguistic and legal ghetto and brought more to the forefront of social and personal action.

THE CENTRALITY OF SUFFERING: THE IMPORTANCE OF ACTION

The Dimensions of Suffering

One cannot escape the necessity of defining terms in proposing that suffering is the unspoken precondition for human rights. Any issue of human experience is bound to be subject to questions of perspective. Even if we agree with Emmanuel Levinas that ‘[s]uffering is surely a given in consciousness’,
 claims of relativity will be raised. What is suffering for one person may be inconsequential or even pleasurable for another. The fact that appreciation of the scope and depth of pain has progressed with advances in psychology, alone, speaks to the incomplete knowledge we possess. But without becoming too trapped in a postmodern discussion, Levinas does point to an immutable generality that encapsulates certain universal notions of both social and individual suffering. We might at least identify two dimensions of suffering, the subjective (or psychological) and the objective that will serve to describe the scope of suffering applicable in human rights terms.
 Both dimensions, inextricably inter-linked but nonetheless distinguishable, may be self-consciously vague and open to cultural interpretation but fundamentally they are of common nature and experience. At the very least, one might put to proof a contention that they were not fundamental to human consciousness on an overwhelming scale, the exceptions only serving to prove the rule. 
In this spirit we might see the psychological or subjectivist dimension speaking to the sense of felt pain, one that is subjective but within the compass of objective imagination. The emotional and personal sense of pain appears to be universal in character although variations across cultures clearly arise. It would include feelings of hurt that emanate from physical and mental violence and oppression. Exclusion, discrimination, the suppression of one’s ‘humanity’, and the imposition of ‘indignities’ would all fall within this head as would the pain emanating from physical injury or harm. Given the psychological content here, the need to hear and value the voice of the ‘other’ in suffering is of paramount importance. Only then is it possible to make sense of the nature of the suffering endured and appreciate its effect. As an aside, it is hard to imagine how any movement for change and action for justice would be possible without such expressions of suffering being heard.

The objectivist dimension, on the other hand, speaks to the identifiable ‘calamity or misfortune’ that is often ‘unmistakable’ and requires little debate over its presence.
 Whether or not anyone speaks to his or her suffering, an observer is likely to understand and acknowledge that suffering is taking place. Luc Boltanski refers to this as ‘distant suffering’.
 He thus points to those collective and individual experiences of death, injury, disease, malnutrition, torture, all those manifestations of physical and psychological harm and denial, that can be readily recognised in others. Whatever response is provoked by such ‘spectacles of suffering’, whether they prompt action or not, the suffering witnessed is avowed because of our personal innate appreciation/imagination of the occasion of that suffering

The Logic of Human Rights as Active Response to Suffering

Both dimensions of suffering described above have been embraced by the human rights discourse over time either specifically through the articulation of designated human rights and prohibitions or tangentially through the application of the general concept of ‘human dignity’. William Felice, for instance, adopts the term ‘dignity’ to encompass human rights both individual and collective that are ‘necessary to overcome suffering’
. Similarly, Thomas Pogge, following Amartya Sen and Martha Nussbaum, speaks of human ‘flourishing’,
 incorporating the ‘ethical and personal value of human life’ where ‘secure access to the objects of human rights’
 not the implementation of legal rights per se is the key matter. One of those objects must surely be the alleviation of suffering. Consequently, whether we term it dignity or flourishing, human rights that are designed to preserve or encourage such conditions are particularly resonant in their negation of and resistance to suffering. 

Other intentions may well be ascribed to the discourse of human rights but this is a subsidiary consideration. Indeed the proposition does not and should not disavow those critiques that suggest human rights have been used as ‘colonial tools for domination’ in Gustavo Esteva and Madhu Prakash’s words,
 and a capitalist contrivance to bolster market philosophies and the control of property.
  However, although these arguments or theories may well be convincing they do not explain the underlying and enduring appeal and grip that human rights have gained over the last sixty years and more. At best they explain how human rights discourse has been (ab)used by the powerful. Rather it is only by identifying human rights with the relief of suffering do they make sense as, on a modest level, ‘the bare minimum from which differing ideas of human flourishing can take root’
 or, more ambitiously, symbolising ‘the highest emancipatory consciousness of modern law and politics’.
 The fact that, as Santos proclaims, rights have been deployed for the ‘regulatory needs of the state’ does not detract from the purpose underlying the concept of human rights as response to suffering. Without this appreciation, human rights lose their power to excite the imagination of people to see hope through human articulation and action.

Regardless of the critiques mentioned, then, the relief of suffering courses through the whole language of human rights. Human rights texts should therefore be seen as a reflection of a shared understanding of ‘suffering’ whether objective or subjective. At heart they signify an ‘inter-human perspective’, in Levinas’ terms, acknowledging such suffering by provoking a sense of ‘non-indifference of one to another’.
 

We can look further how suffering has been the underlying theme of human rights discourse in ever widening forms by a brief examination of the three generations of human rights as they have been retrospectively construed. 

First, the civil and political rights generation, which can be attributed to the French and American Revolutions, might at first glance suggest that the connection between suffering and human rights is not a strong one. Both revolutionary movements were possessed of extraordinary ambiguities, exemplified by Hannah Arendt’s noted distinction between Rousseau’s ‘repugnance at seeing a fellow creature suffer’ on the one hand and the American Revolution’s failure to even recognise the evil of slavery, on the other.
 However, these characteristics were products more of ill-conceived notions of what it was to be ‘human’ than a disavowal of the inspiration of suffering. Both movements undoubtedly sought to oppose oppression of the body and a perceived notion of the spirit as well as achieve a re-distribution of power. Similarly, the focus upon the citizen and the emphasis upon the necessary connection between human rights and the nation-State, do not of themselves prevent the immanence of suffering in human rights.
 The fact that in the practice of these civil and political rights, peoples have been excluded from consideration, have been positively subjected to oppression and their cultures violated, does not detract from the human suffering that informed the creation of those rights in the first place. It was (and continues to be) the application, or lack of it, of those human rights that betrayed the connection not the conception or its widespread allure. Indeed, if any ‘human right’ invocation inflicts suffering (for instance by discriminating against any particular category of person), or is conceived with suffering as an intended consequence, or fails to address suffering in anyway, then in those circumstances, I suggest, we are not dealing with human rights at all. It would be a contradiction in terms, an oxymoron, a human right that possesses no sense of humanity and no understandable ‘right’ to apply to it.      

Second, if we consider the economic, social and cultural rights generation, which tried to imply there could be a better life for people, those ‘contemporary human rights’ in Baxi’s words, we see a readiness to address suffering beyond deliberate cruelty to ‘indirect’ oppression of both individuals and communities.
 ‘Contemporary’ human rights ‘take suffering seriously’, Baxi declares and are ‘rooted in the illegitimacy of all forms of cruelty politics.’
 They no longer ‘sustain wilful infliction of harm as an attribute of sovereignty or of a good society.’
 They also directly address the failure to relieve suffering, past, present and future, where we possess the resources and technological power to do something. In this way, the human right to food, for instance, becomes meaningful in so far as it might indicate the possibility of human agencies intervening so as to provide food when in short supply. Such shortage may result from natural conditions or human actions, such as war, sanction or exploitation but regardless enters the ambit of our responsibility with the realisation that the scarcity of food is no longer a condition we believe cannot be addressed through our own endeavours.
 Articulations of the right to health must be similarly treated.

Third, in those collective conceptions incorporated within a ‘third generation’, which attempt explicitly to address the systemic violence that is done to disadvantaged or oppressed groups, it would be difficult to refute that suffering was not also the target. The promotion of a right to development, addressing discrimination against ‘peoples’
, protecting the environment, all make little sense if suffering induced by poverty and an inequitable world economic system were not those to be countered.   

For each generation, then, the proposition that suffering is an immanent component of human rights implies that human rights are inherently active in character. Indeed, the human rights texts that reflect the generations described above are indicative of a philosophical shift to acknowledge that it is within human power to alleviate the dimensions of suffering and that it is a matter of collective conscience to do just that. Although some human rights texts are self-consciously or inferred as aspirational,
 the belief that human kind is capable of addressing such suffering is a logical pre-condition of the articulation. There is therefore a palpable presumption of action in all human rights texts. They have never been passive in nature and make little sense as purely a moral template for some utopian social future. 

In this latter respect, one might view human rights texts and the human rights movement generally in the context of a societal shift beyond theodicy, in the move away from a sense of human impotence in the face of conditions of the world and towards a belief in the power of humanity to do something in response. Divine causes of suffering and divine intervention to relieve suffering have been obviated, although not entirely denied, in essence by human rights as a discourse and practice. In the words of Max Weber ‘the distribution of fortunes among men’ is no longer to be considered solely the result of ‘sin’.
 There is a parallel recognition that if the causes of suffering are worldly then humanity may not be helpless in the face of that suffering. In other words, human rights texts acknowledge experiences of suffering that can and should be relieved where practicably possible. Indeed, they only make sense when associated with this practical response. They also imply, by extension, that human rights are about the practical not merely the rhetorical identification of suffering. They reflect through their generations the belief that suffering is humankind’s growing awareness of responsibility, whether or not the suffering has been caused by human action. Human rights are therefore not just about countering governmental disrespect. They are also about society’s failure to respond to suffering wherever it may be discerned. And those failures become more acute the more technologies demonstrate how suffering can be addressed.

Is this perspective out of kilter with the discourse of human rights as played out in the worlds of academia, law and politics? Not entirely, although there are various discursive channels that have obsessed human rights discussion and analysis that have in turn obscured the connection between suffering and human rights. Four are prominent.

First, the distinction made between individual and collective rights, the former concerned primarily with making claims against the state for one’s own interests, the latter related to resolving ‘social suffering’, is an unwelcome distraction. If suffering is the a priori concern then the classification of individual or collective does little to assist our understanding of suffering or determine our related response. Indeed, there is a danger of the individual/collective divide undermining human rights work by provoking a contest where none really exists. Whether or not human rights can be interpreted as improving the agency of human beings, thus enabling individuals to resist oppression and abuse more effectively (as Michael Ignatieff suggests), they still reflect a collective desire to ‘treat more human beings as we would wish to be treated ourselves, and in so doing help to reduce the amount of cruelty and unmerited suffering in the world.’

Second, the fixation with the universalist/relativist approach to human rights represents another deflection. The issue is not whether a particular right is appreciated in a specific region or location. It is whether a particular form of suffering is experienced that dictates action. Admittedly this presents the difficulty of considering the variety of approaches to suffering adopted by different cultures. But surely we are more likely to reach a common understanding on the appreciation and meaning of suffering than we are on the best means of managing and developing the social, political and economic spheres in any given society. As Paul Farmer implies, we can at the very least be confident of reaching general ‘consensus on some of the more conspicuous forms of suffering’.
 

Third, the centuries old confrontation between natural rights and positive rights also appears to be an unnecessary digression. Whether or not we like to assume that human rights have always existed this takes nothing away from a supposition that human rights are a humane way of articulating a response to the suffering of others. Similarly, the positivist stance that holds that only if a human right is first articulated and then protected by and through law can it acquire the status of a fully-fledged human right does not undo the proposition. Jack Donnelly’s suggestion that ‘giving effective legal force to [rights] is the ultimate aim of the struggle for human rights’
 does not negate the initial inspiration. The ‘struggle’ remains directed against suffering. 

Finally, although the human needs challenge to human rights, exemplified by Johan Galtung,
 is a powerful alternative to a confusing human rights discourse, it also fails to detract from the notion of the centrality of suffering. Indeed, the needs approach is undoubtedly related to suffering in intent although it may be interpreted as much more reflective of prospect rather than condition. It is a discourse heavily dependent on a cultural and value laden specific notion of what would make ‘the good life’ and in this sense, is an approach more likely to reflect an observer’s understanding of ‘need’ rather than ‘suffering’. Without becoming embroiled in this critique further it is sufficient to say here that the human needs remedy for human rights does not necessarily achieve a more directed response to suffering. Neither does it undo the basis for my first proposition. Rather it presupposes suffering in the very needs it identifies.  

In sum, therefore, the general contention that ultimately the a priori condition for the vast majority of human rights expressions is knowledge, experience, and appreciation of suffering still holds good amidst all current and enduring debates. This is the elemental inspiration, the immanent component of human rights, the prior condition that has dictated the development of the discourse.

If the raison d’être of human rights then is to respond actively to suffering, our evaluation of the success of the human rights discourse must look beyond text to those actions or inactions in the face of suffering. Texts themselves tell us little. We have to move beyond international treaties and conventions. To appreciate more fully the sufferings we take to be the subject of human rights invocations we must also examine what happens in practice and in particular those decisions that are made in response to suffering.

The Importance of Practice

Much of the literature concerning human rights refers to their ‘possession’. People either have rights or they do not. How that is decided is open to question. Amartya Sen for instance speaks of the critique that sees rights as only being possessed when correlated duties are imposed. He reminds us of Kant’s reference to ‘perfect obligations’ meaning the presence of ‘a specific duty of a particular agent for the realization of that right.’
 

The first proposition I advanced above negates that kind of ‘binary logic’, as Sen calls it. If the purpose of human rights is in essence the alleviation of suffering then whether or not any one has been assigned a duty to carry out that relief is almost an irrelevance. Of significantly greater importance is to determine what responses are actually given to suffering by individuals and societies in the name of human rights. If in practice a form or event of suffering is responded to then this tells us much more about what is taken to be a ‘human right’ than any ascribed duty. 

The second proposition I advance follows this understanding. It is that we must look to see what responses to suffering a society provides and the nature of that response in the name of human rights if we are to determine their limits and scope. It is only then that we can see whether any particular suffering is recognised within the human rights discourse. In other words, it is by examining practice in response to suffering that we can assess self-consciously the responsibilities assumed in the fulfilment of the active promise of human rights. We are concerned then, after Boltanski, with the ‘crucial moment of commitment’, which he defines as the ‘moment of transformation from the state of being a receiver of information, that is to say, of being a spectator, observer or listener, into that of being an actor.’
 This is simultaneously an individual and collective issue. And it is in the decisions to accept (or not) suffering as ‘that’s how it is’ where we find the limits of human rights and thus their practical meaning.

Clearly, actions taken in the name of human rights are multiple. Action incorporates but goes beyond speech acts to practices that are aimed at alleviating suffering, that apply resources even at the cost of excessive comfort of any particular society, that change practices so as to reduce the impact of suffering on others, that educate as to suffering in the first place and that allow the voices of suffering, to which Baxi alerts us, to be heard and responded to. It would incorporate those techniques from social action litigation to direct action to public protest and demonstration to people’s judgments.
 The influence and power of networks,
 humanitarian intervention, the use of new media, action ranging from local initiatives to social movements, must all be encompassed within the human rights action horizon. 

But despite the range of action we can ascribe to human rights, (an increasing field with the advent of new technologies) it is the legal response, or rather those responses that occur in or are sanctioned by or through law, that appears to dominate collective determinations of responses to suffering in the name of human rights. Law mediates these responses to a seemingly ever-expanding degree. As Talal Asad asserts ‘perpetual legal struggle has now become the dominant mode of moral engagement in an interconnected, uncertain, and rapidly changing world.’
 The law thus provides a focal point for examining the legitimacy of human rights determinations in relation to suffering. From international norm articulation to judicial review of state practices, law and the legal process have acquired a position of pre-eminence. It is this area therefore that demands further scrutiny.

All of which brings me to my third proposition that the concentration on the legal process is potentially a significant generator of the crisis in human rights described at the beginning of this article. In particular, law tends to emulate and strengthen a societal process of evaluation of suffering that is governed by law’s structural constraints. By applying principles that provide law with boundaries, in particular the legal/illegal divide and the application of the notion of jurisdiction, law tends to respond to suffering by distinguishing between conditions that are either insufferable, and thus necessitating a response, or worthy only of being held in sufferance. Any dynamic between these two designations are, I suggest, squeezed to the point of lifelessness revealing a highly ambiguous and potentially undermining approach to human rights. It indicates that the legal domination of human rights action might be counter-intuitive to the nexus proposed between suffering and human rights. This requires further examination. 

SUFFERING, THE INSUFFERABLE AND SUFFERANCE

Some years ago the bombing campaign undertaken by NATO forces against Serbia provoked an immense amount of academic angst. ‘Was it legal?’ was the initial question. But the debate suggested that deeper concerns lay beneath the surface. Martti Koskenniemi identified the essential concerns as, ‘what sort of international law we practice’ and ‘what we hold as normal or exceptional.’
 In his analysis, Koskenniemi traced the basis of the doctrine of humanitarian intervention and pointed to the dangers of transforming what was once the exception in law (forceful intervention) into the normalcy. This potential transformation, he warned, suggested that ‘the more international lawyers are obsessed by the effectiveness of the law applied in ‘crises’ the less we are aware of the subtle politics whereby some aspects of the world become defined as ‘crises’ and where others do not.’
 

Similar anxieties of definition, but perhaps of a more particular nature, are echoed within human rights law and practice when suffering is encountered. How can and does law respond in such circumstances? The determination of norm or exception, I suggest, reflects the available field of judgement in legal practice. This, in turn, may well be reflective of Nicklas Luhmann’s deeper ‘binary code of legal/illegal’ that identifies law as a bounded system
 but in my terms the norm/exception delineation is essentially a judgement as to intolerance for suffering (insufferability) or allowing no response to suffering through law (sufferance). It is in the process by which these judgements are reached that I propose law reveals an inherent tendency towards sufferance. The possibility for treating suffering as insufferable in law, and thus contributing to the fulfilment of the active promise in human rights, is diminished as a consequence. A closer inspection of insufferability and sufferance in human rights terms is of course required here. In doing so, I focus on recent legal actions in the UK as illustrative of both the highly ambiguous nature of both the law as a site for human rights advancement and those wider social and political processes of judgement. 

Determining the Insufferable

The conditions ‘reasoned’ to be insufferable are necessarily defined according to cultures, eras and locations. They cannot be constant. Nevertheless, the term does imply a degree of constancy. It indicates a reaction to a condition that deems it intolerable, one that cannot be tolerated, one that demands a commitment to action. Indeed, action is an incommensurable consequence of insufferability. It is presupposed by that term. Nothing less than action taken to the utmost of our powers will do. Otherwise, the condition will not be insufferable. 

However, when we examine the legal arena of human rights it does not take long to discover that a determination of insufferability, and thus a commitment to action, is both convoluted and difficult to establish. Indeed, whether or not a particular matter is considered insufferable is a matter of practice not textual designation or definition. This is implicit even behind the international law concept of jus cogens, which perhaps most closely shadows the notion of insufferability in international legal theory. Even those norms ‘accepted and recognised by the international community of states as a whole as a norm from which no derogation is permitted’
 remain contested and subject to context. Despite the International Law Commission, for instance, proclaiming that jus cogens have been created to ‘prohibit what has come to be seen as intolerable’
 in practice any sense of strict liability, as it were, is illusive. Invariably, whatever claims are made to identify certain sufferings as ‘outlawed’, these are always subjected to definitional debates.
 Thus even with the development of the notion of jus cogens and the designation of certain rights as inviolable (those associated with genocide, torture, certain forms of discrimination, the arbitrary taking of life, for instance) the reality is that every human right context is subject to a determination of insufferability before collective action in the name of human rights becomes a moral if not legal imperative. So we have States and international organisations capable of limiting their responses to mass killing on the basis that it does not amount to ‘genocide’.
 We have individuals and governments capable of debating the extent to which deliberately inflicted pain does not amount to torture.
 And we have a world community content to see the right to life as violable when death is the subject of ‘collateral damage’. Indeed, elements of international human rights law, such as the laws and customs relating to the conduct of warfare, readily accept the prospect of massive loss of civilian life in a conflict.
 It is only in exceptional circumstances, where disregard can be established. 

How then is a determination of insufferability in the name of human rights made in law? Can we discern any preconditions in operation in our liberal democratic western location? Kenneth Roth, Executive Director of Human Rights Watch provides a pointer. He has suggested that in order to exert power in the name of human rights (a power, that is, to shame governments into changing practices) ‘clarity is needed around three issues: violation, violator, and remedy.’
 Without the presence of one of these, action or response is restricted.

We might build on this formulation, and perhaps adopt a more sophisticated sequence that at least acknowledges the importance of suffering, as follows:

(a) a textually articulated human right is clearly identified as applicable to a condition of suffering – thus we see the constant struggle to manipulate texts to encompass differing sufferings and have them acknowledged as at least worthy of being treated as insufferable;
  

(b) a human right is perceived as violated;

(c) the violation has caused suffering;

(d) there is an identifiable violator deemed responsible; 

(e) the sufferer is an unwilling victim of suffering (thus excluding those who are content to endure or even practice suffering); and

(f) a remedy is available either to ease the suffering, compensate the sufferer, or to punish the violator.  

A failure to identify any one of these characteristics ensures that human rights language as framed through law begins to lose its purchase on any situation, event, or condition. It also guarantees that practical action is either limited in its scope or is channelled into a different moral category, one that may leave open the question of culpability but certainly does not operate within the context of human rights legal practice. Indeed it can render any response optional, subject to conscience. Thus talk of a human ‘right’ in these circumstances is largely fallacious (in the full and varied meaning of the word as deceptive, delusive, misleading, positively causing disappointment).

The need to comply with this catalogue of requirements for insufferability in human rights terms is always to leave the textual rights subject to continual and continuing challenge. It might be argued that this enables people to interpret human rights according to circumstance and location, thus allowing individual cultures to process human rights in their own way. However, in practice, the ability to deflect decisions away from responsibility to take action, to challenge the human rights dimension of suffering, and to consign responsibility to an abstraction, ensures that responses are muted if not denied altogether. In particular, the absence of an acknowledged violator will invariably mean that any human rights dimension is suppressed, or at best removed to the realm of theoretical moral argument. In this respect, economic, social and cultural rights have notoriously fallen foul of the procedural domain. Effectively they have remained, at least internationally, in a category of ‘almost human rights’ whereby their pursuit through law is highly restricted. As Michael Dennis and David Stewart have suggested, ‘[i]n the vast majority of circumstances, the origins of individual privations are not legal, and their ultimate resolution will not be found in legal edicts or directives.’
 From a human rights activist perspective Roth appears to concur, suggesting that organisations like Human Rights Watch are best suited to adopting a legalistic approach to their advocacy. It is only when conditions of suffering related to economic, social or cultural matters can be incorporated within a civil and political dimension, such as with the identification of a policy of unlawful discrimination, that law-related action is feasible. 

Roth’s view, although contested, therefore suggests that law is only suitable when the requirements of certainty (in violation, violator and remedy) are present. The implication then is that economic, social and cultural rights are not ‘full’ human rights because of their inability to accord with those demands of legal process and that this is in fact only possible in those clear human rights cases traditionally reserved for civil and political rights texts.

At national level we can see something of this argument in recent UK case law relating to notions of torture (and associated terms of inhuman and degrading treatment) as applied to suffering in the form of destitution. This has taken place in the context of s.55 Nationality, Immigration and Asylum Act 2002, which enables the Home Secretary to deny support to asylum seekers who fail to claim asylum ‘as soon as reasonably practicable’ after arrival in the UK. In a string of actions, the High Court and Court of Appeal have been, in effect, faced with the need to determine the legal scope of insufferability under Article 3 ECHR.
 In doing so, reliance has been placed on the case law of the European Court of Human Rights (ECtHR) and specifically the decision in Pretty v UK
 that has attempted to push the definitional boundaries of torture and its related themes. This has seen the ECtHR reserving to it ‘sufficient flexibility’ to apply Article 3 beyond ‘intentionally inflicted acts of state agents or public authorities’.
 Thus the Court of Appeal in Secretary of State for the Home Department v Limbuela, Tesema and Adam
 felt able to conclude that those asylum seekers left to fend for themselves as a result of the State’s denial of support and driven into conditions of destitution were treated in contravention of Article 3. 

The attempt to include suffering flowing from ‘naturally occurring illness, physical or mental’ in Article 3, ‘where it is, or risks being, exacerbated by treatment, whether flowing from conditions of detention, expulsion or other measures, for which the authorities can be held responsible’
 is indicative of a desire to draw rights more commonly associated with rights to food, shelter and health into the civil and political rights realm. This may be a product of the particular constraints imposed by the ECHR but it also reflects the more general limitation on the application of human rights in relation to suffering in the UK context. For in having to use Article 3 to respond to destitution the courts have adopted a self-restricting framework. Given the nature of Article 3, conditioned by the association with the reprehensible nature of torture, it is hardly surprising that Laws LJ concluded that where 

‘Article 3 is deployed to challenge the consequences of lawful government policy whose application consigns an individual to circumstances of serious hardship, the Article is no more nor less than the law’s last word: that is, it operates as a safety net, confining the State’s freedom of action only in exceptional or extreme cases.’ [emphasis added]
   

As a condition of suffering, destitution only appears on the legal radar in human rights terms as exception. Indeed, in R(Q) and Others v SSHD
 the responsibility to act was held to depend on the previous failure of charitable institutions to provide assistance. There it was suggested that it was ‘not unlawful for the Secretary of State to decline to provide support unless and until it is clear that charitable support has not been provided and the individual is incapable of fending for himself’. Although this ‘wait and see’ approach was condemned on appeal, the provision of charitable aid was still considered a bar to legal action.
 If charities could provide, human rights obligations were not engaged. Destitution itself remains outside the law’s scope as one can see from the growing reports of suffering of failed asylum seekers around the UK who possess no legal remedy.
 
The result then is a highly restrictive understanding of human rights in this context. Although numerous authors might proclaim a breach of human rights, although human rights agencies might concur, the practical legal response remains constrained. As with the case of R(Q) responsibility is shifted into the realm of charity. Nb Thomas pogge global responsibilities at 13. This is not to decry the charitable response that might alternatively be provided but it is to question its solidity when compared with the alternative human rights designation in law. Charity implies choice. One can choose whether to act, to be charitable, to be responsive and responsible. A human rights designation as a legal commitment to alleviate suffering on the other hand, demands action. It presupposes the insufferable, the promise to act, the responsibility of all ‘spectators’. 

The legal and political determination that the suffering of those destitute is not a fundamental human rights issue except locally and in extremis is mirrored in the external realm but on an altogether grander scale. Faced by conditions of impoverishment that far outweigh those considered extreme in the s.55 cases above, the law has nothing to say on responsibility. It in effect enables a deviation from a commitment to action and renders any attempts to alleviate that suffering as a matter of choice. That choice is then exercised individually and collectively almost whimsically, leaving human rights activists little more than the articulation of the right as the limit of response.

It is true that articulation may be the first step in a human rights practice in order to defeat abuse and alleviate suffering. By continually registering the unacceptable nature of a violation of a particular human right the human rights mission might be advanced. This is clearly a tortuous process, and one constantly in negotiation, but the development of the discourse may still be considered essential. 

Nevertheless, in the absence of a designation of insufferability in law (as we see with destitution), I contend, a putative human right can never be treated as a whole human right. It merely amounts to a claim for a right. This is not purely an issue of semantics. The delineation ensures that responsibility is always in dispute and leaves open the possibility that the response to suffering will be forever left in the rhetorical realm. Even in the hard law area of civil and political rights the requirements of legal process ensure that responses to suffering are always contingent. In other words, the condition of suffering will remain held in sufferance, the norm to the exception of insufferability. 

If sufferance is indeed the norm, how does it manifest itself as a political, social and legal response to suffering? This is my final enquiry.    

Sufferance

The term ‘sufferance’ is in this context an attitude that acknowledges suffering, recognises its presence but actively tolerates it. In other words, it is not a condition of ignorance. Rather it implies the knowledge of suffering but also a determination not to act. In this respect it is a denial of human rights if one accepts my first proposition that the relief of suffering is their central and active condition. 

Determinations of sufferance in the face of undisputed suffering are the result of a number of social and political decisions. These include:  

(a) a disinclination to do anything to relieve the known suffering;

(b) a determination that one is powerless to do anything; 

(c) a tacit permission that such suffering/condition can and perhaps even should take place, for example, as divine retribution or ‘just’ punishment, the natural order of things, or self-inflicted harm;

(d) a decision that it is the responsibility of others to do something, whether or not those others do anything. 

In the first three of these, law rarely succeeds in acting as a means by which sufferance might be countered. In the fourth, it positively contributes to determinations of sufferance. A brief review of each category may illustrate the point.

Disinclination to Act

This is perhaps the most ubiquitous decision made in the face of suffering, particularly the distant form. It indicates the refusal to be drawn towards action regardless of the extent and evidence of suffering. It might emerge through ‘moral fatigue’ or disinterest. It might result from a disassociation from the suffering however much it is recognised. Or it might arise from a political decision or choice between competing demands for action. This last possibility is the most unlikely in the industrialised world. In that context, the choice to suffer a particular suffering on the grounds that action to relieve other suffering takes precedent is rarely credible at the level of social institution. The pauperisation of a society through response to suffering is outside most if not all experience. Rather a relative state of inertia is much more prevalent as a feature of disinclination. 

The election of sufferance through disinclination to act is insidious in human rights realisation. Unsurprisingly, therefore, it lies at the heart of a significant amount of human rights activity. The educational programme, the documentary, the media exposé, the campaign, all serve to adjust the decision of disinclination to act. If only we can persuade or shock people and thus institutions to incline themselves to doing something then we might achieve change and relief, the argument goes. That something might only be to talk about the suffering, to acknowledge it publicly and to condemn its existence. This is akin to what Boltanski refers to when suggesting that ‘the spectator can point towards action by putting himself in the position of having to report what he has seen’.
 The very voicing of suffering observed as a condition needing to be addressed is an important step. It does not, however, mean that it creates a human right to, say, food where the suffering is as a result of famine, or to medical care where the suffering is a result of disease. In other words, however important the rhetoric it does not transform a ‘politics of pity’ in Arendt’s terms into a ‘politics of rights’. Only if the practical response to the suffering of malnutrition or ill-health is a properly resourced programme for its alleviation, embraced as an individual as well as societal responsibility, can we move towards a status of human right. 

Powerlessness

It is also a common condition when faced by suffering to believe that we are incapable of doing anything in reaction. That might relate to either a verbalisation of concern or practical action. The suffering may be of such a magnitude or at such a distance that any individual attempt to do something would be vain and inconsequential. This response has often been reserved for suffering that results from natural events or conditions, famines, tropical diseases, droughts, earthquakes and so forth. In those circumstances an expectation may be formed that the state or social institutions that represent us nationally or globally take over the mantel of action, that they act to alleviate the suffering in our name but with our money. However, this is by no means a given. Despite the response to the 2004 Asian tsunami (which serves to illustrate the lack of response to other conditions causing equal if more diffuse degradation) one needs only to look to the relatively poor response to natural disasters, to the low regard paid on the political agenda, to sufferings of nature (as they might be called), to the struggle for humanitarian charities to cope, to the very limited and ineffectual actions taken without public outcry, in order to see that the sense of powerlessness is transmitted from the personal to the collective with ease. In the developed world the energy is rarely summoned to place the suffering of others on the political agenda. The continuing failure by most industrialised countries to reach the level of expenditure on aid recommended by the UN is indicative of the capacity for sufferance. The reserved approach pours immense doubt on the claims that human rights to food, to health, to dignity have any meaning as a generality. 

Paradoxically, the perceived powerlessness has also been increasing as our technological abilities to do something to alleviate suffering have improved. In particular, the environmental damage wrought in our name seems outside our control. The argument might be that we cannot prevent the destruction of habitats, the exposure of the earth and its inhabitants to pollution, the continual decimation of our biological reserves, because we do not have the power individually or collectively to do anything about it. Rather, we not only watch the suffering that results but also see it as an inevitability. There can be no question in those circumstances of talking about human rights, a misnomer with regard to both words. Certainly, human rights associated with the environment appear as a lamentable conceit. All who use and actively embrace technology that directly or indirectly causes pollution or purchase goods produced in conditions that cause suffering, are complicit. 

The determination to allow suffering because of a sense of powerlessness undermines all human rights. It implies a sufferance through inertia rather than sufferance because of a moral determination that a condition should be or had to be suffered. Ultimately it is a form of fatalism, which Mary Midgley defines aptly as, ‘the superstitious acceptance of unnecessary evil, based on a false belief in human impotence to do anything about it.’
 ‘As a practice’ Midgley continues, ‘it means taking no steps to cure that evil. As a temper, it is the tendency to take up false beliefs in order to excuse inaction.’
 Such definitions apply equally to the individual and representative and collective institutions. Fatalism can undo all the texts on human rights as much as totalitarianism. In Midgley’s terms, it is a ‘menace’ to freedom.

Tacit Permission

Permission for suffering to take place represents a constant moral, legal and political dilemma. The notion of punishment as a concept, for instance, is accepted although limits may be placed on its application. The possibility of suffering from self-harm, which might range from sexual practices to suicide, might also be condoned. Equally, there has been a tendency to accept dehumanisation through suffering known as ‘collateral damage’ inflicted purportedly in the name of a greater good.
 The determination of sufferance for such sufferings may result from the rationale that society recognises the need for unpalatable choices to be made to preserve the general integrity of that society, or the need to respect individual ‘freedoms’. The laws of war do little more than entrench this approach.

Further difficulties arise with the tacit permissions that occur in wider terms. Many authors remind us of the harm that is imposed through the adoption of policies of the North and their corporate creatures. Falk in particular points towards a condition of ‘inhumane governance’ that has emerged, in his evaluation, as a result of three key conditions. First, a ‘global apartheid’ that has arisen between the ‘rich’ and ‘poor’ worlds, where the impoverished outnumber the comfortable and where ‘acute suffering is increasingly tolerated’.
 Second, ‘avoidable harm’ where the current level of ‘severity of human suffering’ is accompanied by ‘ample capabilities’ to alleviate that suffering but an unwillingness to deploy those capabilities effectively. Third, ‘eco-imperialism’ where the North embarks on ‘a series of efforts to shift responsibility for environmental adjustment to the South’ thus failing to address the root causes of environmental degradation and the suffering to which this gives rise.
 All three charges are systemic in character. All require our complicity to maintain their relevance. The embrace of a global capitalism, which Falk describes as in an ‘especially cruel phase’,
 lies at the centre of each charge. Baxi describes this as the ‘legitimation of extraordinary imposition of human suffering in the cause and course of the contemporary march of global capital.’
 The consistent failure to adopt within the North’s political agenda any attempt to provide a meaningful counterweight to these effects of the uncontested ideology of capitalism suggests that a tacit permission has been granted in respect of all sufferings (and by extension those related human rights violations) that follow. 

Baxi’s ‘organised irresponsibility’ acquires particular resonance in this domain.
 The phrase may well refer to ‘corporate offenders’ engaged in practices of exploitation and capricious risk, of which the Bhopal disaster has become a symbol, but it also speaks of the systemic approval meted out to these actors through our purchase of their goods, our reliance on their shares in pension funds, our lack of interest in their practices, our failure to develop effective regulatory measures of prevention, our general ignorance of the affairs of those we are otherwise content to support. Tacit permission of suffering thus straddles both the public and private spheres. 

Deflecting Responsibility

It is a common theme in legal discourse that the location for human rights work rests at the level of the State. Tomuschat reiterates an often-played theme that ‘[u]nder conditions of normalcy…the international community takes the view that a state should assume full responsibility for the human beings in its territory.’
 Thus at national and even local level the institutions of the State are presupposed to be liable to protect and promote human rights. At the international level, States and their collective constructions such as the United Nations, the European Union, also assume a role in human rights matters as an exception to the notion of sovereignty, intervening in the affairs of States through a whole range of political and economic measures. International NGOs also take on this role of ‘collective conscience’ in echo of Durkheim’s term. 

The result of this network of human rights related activity is that systems of enforcement have become sophisticated and intrusive. They may be flawed but they are nevertheless a contribution to human rights advancement in the classic manner. The assumption of action by these entities can, however, lead to a determination of sufferance through deflection. Both individually and collectively the presumption that these institutions will act negates the need for an understanding of continuing and personal responsibility. Charging the UN with the role of human rights defender, displacing action to the international human rights bodies and NGOs may well be conceived as a rational decision but there is a danger that this avoids becoming involved. Then if those entities do not function, or indeed if Richard Falk’s indictment applies that ‘policies pursued by those in authority, whether as officials or agents or civic initiatives, are causing harm to humanity’,
 our deflection of responsibility is an act of irresponsibility.  

The irresponsibility of deflection is perhaps inextricably bound up in our notions of liberal democracy. But to limit our individual responsibility in a small (election) box we are in effect making another determination of sufferance. In other words, we accept too easily under sufferance any harm that is not addressed by our official and unofficial representative bodies. Mary Midgley, again, points to ‘social and economic fatalism’ that removes the ‘idea of personal responsibility’ placing problems solely at the door of society. As she says, ‘the problem hasn’t really gone away; we have only turned our back on it.’
 Similarly, Mayerfield points to the ‘assigned responsibility theory’ that makes sense of an international division of labour to address suffering but which downplays the extent of our obligations to relieve suffering.
 Thus the suffering we hold in sufferance by hoping that other agencies will intervene, or supposedly assigning to them our responsibility, can undermine rather than promote human rights in practice.

This form of sufferance is reflected in the legal determination of ‘jurisdiction’. Indeed, jurisdiction is a systemic topic of sufferance that fundamentally undermines any human rights progression. The recent case of Al Skeini and others v. Secretary of State for Defence
 illustrates the point. The deaths of a number of Iraqi civilians were the subject of concern. There was no dispute that the men had been killed by British troops. One victim, Baha Mousa, had died in a British prison facility within Iraq. There was evidence of torture in his case. The legal action was limited to obtaining a declaration that a proper investigation of these deaths had not been undertaken. No other remedy was sought. However, the matter could only be considered once the Court had made a ruling that the deaths took place within the UK’s jurisdiction. After lengthy consideration of the case law of the European Court of Human Rights, it was decided that only the death of Mousa could be addressed. The basic legal principle applied was that it would be illegitimate to extend extra-territorial jurisdiction beyond a State’s borders except in cases where that State exercised ‘effective control of an area’. No matter that the troops were acting in their capacity as UK forces. No matter that they were engaged in military operations under State authority. Only if a person was held in custody within the environs of ‘embassies, consulates, vessels and aircraft, and…a prison’ could jurisdiction be confirmed.
 

At the time of writing this case is undergoing appeal but the decision was based on a legal rule of territoriality that is well established in international law. It ensures that no matter how fundamental the human right abused, accepted legal process dictates that domestic responses are constrained. This is justified by pointing towards other possible avenues for legal action, through the International Covenant for Civil and Political Rights for instance. But this is indicative not of an efficient compartmentalisation of human rights enforcement. It is rather a reflection of the deflecting processes that signifies the institutional sufferance of violations in the technical construction of jurisdiction.

CONCLUSION

Thomas Pogge wrote that human rights ‘are not supposed to regulate what government officials must do or refrain from doing, but are to govern how all of us together ought to design the basic rules of our common life.’
 The appreciations (a) that suffering represents the centrality of human rights, (b) that it is what we do in practice that fully defines our human rights, and (c) that increasingly it is the law that reflects and determines our responses, reinforces this sentiment. Essentially, it lays bare the basis for critiquing the means by which human rights are now pursued, particularly through law. It demonstrates how law, as currently and traditionally practised, fails human rights. With its inherent tendency towards sufferance it ensures that suffering is treated as a natural phenomenon, one that demands a declaration of insufferability only in exceptional circumstances.  

The call then is for the transformation of those conditions taken on sufferance into matters of insufferability. In essence this redefinition of response in the name of human rights requires a personal as well as public commitment. For too long the language of human rights has focused on the legal responsibility of States. It has looked to the State to provide the protection of human rights and to do something when abuses occur in States other than our own. The danger, however, is that in this process the personal responsibility to ‘take sides’, to act when suffering is readily apparent, is deflected entirely to the collective conscience, a tendency reinforced by the ‘human rights community’ itself. That then renders all suffering, even our own, something or someone else’s responsibility. It also makes more stretched the connection between our actions and omissions and the suffering experienced by others. How indeed can we recognise our complicity in the suffering resulting from the way we live and develop our society when we deflect responsibility onto amorphous entities or processes (such as the law) that we convince ourselves we can do little or nothing to control? 

Essentially, therefore, the readiness to deflect responsibility, which embraces the promise to act as well as liability for suffering caused, is managed through reliance upon the law to determine responses in the name of human rights. The impersonal process that is legal action ensures that responsibility is always deflected to an ‘other’ body, one separate from individual conscience. The authority of law can then mask society’s callousness that accompanies decisions of sufferance. 

The lesson from this is that the tendency to see law as the guardian and enforcer of human rights is potentially flawed. It may have a pragmatic role to play but ultimately it cannot obviate a greater responsibility on us as individuals to act. As Karl Popper said, ‘human suffering makes a direct moral appeal, namely, the appeal for help’.
 The direction of this appeal is personal. The failure to convert this into a personal responsibility, as opposed to a legal one, to do something, thus undermines any meaningful commitment to human rights. Indeed, if we look to the law to provide a solution we are more likely to be met by debilitating determinations of sufferance even for extreme violations.
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