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INTRODUCTION

Introduction

The bill of lading, as indicated in Chapter 7, plays an important role in most international sale
iransactions. Among others, the bill of lading is a contract of carriage between the carrier and the
consignee! or endorsee. Terms contained in the bill of lading play a central part in determining the
rights and liabilities of the parties to the contract. Most bills of lading issued today are subject to
international conventions — the Hague Rules, the Hague-Visby Rules and the Hamburg Rules” —
which impose on the carrier minimum responsibilities and liabilities that cannot be lessened with
suitable clauses in the contract. The current legal regime relating to bills of lading, however, is a
consequence of developments that started approximately 200 years ago.

At common law, the carrier was strictly liable for the safe transport of the cargo to its destina-
tion and delivery to the designated person.® The carrier could, however, disclaim this strict liability
by inserting suitable clauses in the contract of carriage. The increase in ocean traffic in the 19th
century increased the use of exemption clauses.* It was also an important era for English contract
law becuase of the rise of the laissez faire philosophy, which promoted unrestricted freedom in com-
mmercial agreements. The courts perceived their role simply as one of ensuring that the parties kept
to the terms of their agreement and were reluctant to intervene in the contract between men. This
tolerant attitude benefited those in a better bargaining position.

In the context of contracts of carriage of goods by sea, the shipowner, the stronger of the con-
tracting parties, inevitably inserted all embracing exclusion clauses. Carriers were exempted from
liability for loss or damage from perils of the sea, decay, strikes, deviation to unseaworthy ships and
their own negligence.® The exclusion clauses operated totally in the carrier’s favour, and the goods
were carried entirely at the merchant’s risk. Judges in Britain, following the tenor set by the laissez
faire philosophy, were sympathetic to such clauses. And Britain, a nation with huge maritime inter-
ests, had a lot to gain with the increase in the volume of ocean traffic. The liberal British attitude
to disclaimers in bills of lading was not followed in other jurisdictions. The US Supreme Court, for
instance, read exclusion clauses extremely restrictively and subjected them to a number of overriding
obligations, such as the obligation to provide a seaworthy ship and to take due care of the cargo.®
US Congress, in response to approaches made by the shipping interests, addressed the inequities by
enacting the Harter Act in 1893,” which limited the shipowner’s freedom of contract and sought
to protect the cargo owner.* However, it was felt that an international convention was required to

1 Inmost cases, the consignee is likely to be the buyer. This does not preclude the seller to name himself as the consignee.

2 See Chapter 9. The text of all these conventions is available in Carr and Goldby, International Trade Law Statutes and Conventions, 2nd edn,
2011, Routledge-Cavendish. They are also available at www.jus.uio.no/Im.

3 Ocean carriers were also strictly liable under Roman law to transport safely the goods in their custody. They were lable for loss or
damage to goods caused by themselves or their employees but were not liable for shipwreck or damage caused by pirates that could
not be resisted (vis maior). Strict liability was imposed on ocean carriers since they were presumed to be dishonest (improbitas). See
Justinian Digest § 4.9.3.1; Berger, Encyclopedic Dictionary of Roman Law under Receptum Nautae, 1953, American Philosophical Society, at pp 668-9.

4 For an interesting overview of shipping policies from the 15th to 20th centuries, see Sweeney, ‘From Columbus to cooperation —

trade and shipping policies from 1492 to 1992’ (1989/1990) 12 Fordham International LJ 481.

See Colinvaux (ed), Carver’s Carriage by Sea, 2 vols, 13th edn, 1982, Stevens (hereinafter ‘Carver’s Carriage by Sea’), for a list of the vari-

ous exclusion clauses found in bills of lading. See also Tessler Bros Ltd v Italpacific Line 494 F2d 438 (1974).

See Gilmore and Black, The Law of Admiralty, 1975, Foundation Press, at pp 140—1. Clauses excluding liability for negligence were

viewed as unenforceable (see Liverpool and Great Western Steam Co v Phoenix Insurance Co 129 US 397 (1889)).

46 USC App (1988) §§ 190-96.

According to Kozolchyk, ‘Evolution and present state of the ocean bill of lading from a banking perspective’ (1992) 23(2) JMLC

161, the Harter Act 1893 is a precursor of consumer protection law: He also suggests the drafters of the Act did not regulate charter-

parties since they viewed the parties to such contracts as having equal bargaining strength. The view that parties to a charterparty are

of equal bargaining strength is a legal myth and is dependent on market conditions. For instance, if international trade is buoyant,
cargo owners are likely to be the weaker of the two parties until saturation point due to an expansion of the shipping sector. See Peck,

‘Economic analysis of the allocation of liability for cargo damage: the case for the carrier, or is it?’ (1998) 26 Transportation 1J 73.
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redress the imbalance caused by the laissez faire philosophy. To this end, the International Conventjgy
for the Unification of Certain Rules Relating to Bills of Lading, Brussels, 1924° (hereinafter ‘Hague
Rules’) was drafted between 1921 and 1923 and signed by major trading nations in August 1924 10
Many of the convention’s provisions are modelled on provisions found in the Harter Act. The Hagye
Rules set a minimum level of liability that could not be contracted out of by the carriers. The Uniteg
Kingdom (UK) implemented the Hague Rules with the Carriage of Goods by Sea Act 1924,

Failings of the Hague Rules, however, surfaced over time as a consequence of litigation ang
developments in shipping technology. For instance, the defences and limitation of liability affordeq
by these Rules did not extend to the servants or agents of the carriers, and the calculation of limitatigp
of liability in terms of packages or units was not sufficiently flexible to accommodate consolidation
of cargo in containers.! This led to the drafting of the Brussels Protocol, which revised the Hague
Rules (hereinafter ‘Hague-Visby Rules’) in 1968. The Hague-Visby Rules were implemented jg
the UK with the Carriage of Goods by Sea Act 1971, which repealed the earlier Act of 1924, The
Hague-Visby Rules were not adopted by all the signatories to the Hague Rules with the result thag
both the Hague Rules and the Hague-Visby Rules exist side by side. The US, for instance, is not a
to the Hague-Visby Rules. This means that a bill of lading issued for goods sent from the US to the
UK may, in some circumstances, be subject to the Hague Rules, rather than the Hague-Visby Rules

The implementing legislation, the Carriage of Goods by Sea Act 1971 to which the Hague-
Visby Rules are attached as a schedule, provides in s 1(2) that the Rules shall have the force of law.
In other words, the Rules must be treated as if they are a part of directly enacted statute. The con-
sequence of this, according to The Hollandia,'? is that the parties’ intentions are overridden by the
provisions of the Rules.

Since, for the most part, the Hague Rules are similar to the Hague-Visby Rules, all references are
to Hague-Visby Rules in this chapter, although attention to the Hague Rules is drawn where required.

Interpretation of The Hague-Visby Rules
in the English Courts

The Hague-Visby Rules, unlike some of the more recent international conventions (e.g., Art 7 of the
United Nations Convention on Contracts for the International Sale of Goods 1980,'* which states
that ‘in the interpretation of this convention, regard has to be had to its international character, and

to the need to promote uniformity in its application and the observance of good faith in interna-
tional trade’) are silent regarding their interpretation.

9 The US implemented this convention only in 1936, even though it was based on its Harter Act.

10 See Owners of Cargo Lately on Board The River Gurara v Nigerian National Shipping Line Ltd [1997] 1 Lloyd’s Rep 225.The matter at issue was
whether containers constituted package or unit under Art IV(5) of the Hague Rules. The court held that parcels loaded in a
container were packages for the purposes of Art IV(5). What constituted relevant packages could not be based on the parties’
agreement since a carrier could evade the minimum liability set by the Hag s it?’ (1998) 26 Transportation L] 73.

11 See Owners of Cargo Lately on Board The River Gurara v Nigerian National Shipping Line Ltd [1997] 1 Lloyd’s Rep 225.The matter at issue was
whether containers constituted package or unit under Art IV(5) of the Hague Rules. The court held that parcels loaded in a
container were packages for the purposes of Art IV(5). What constituted relevant packages could not be based on the parties’
agreement since a carrier could evade the minimum liability set by the Hague Rules by applying the agreed definition to
containers. (The clause in the bill of lading that said that the container was to be regarded as package if goods were packed by
shipper in the container was held to be void.) The plaintiff had the burden of proving the number of packages in the container

with extrinsic evidence and liability to be calculated on that basis rather than by reference to the description in the bill of lading.
12 Aka The Morviken [1983] 1 Lloyd's Rep 1.

13 See Chapter 2 for further comments on Art 7.
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English judges, however, are conscious of the international nature of the Hague—Yi:by P.\ule.s,
well as other international conventions and periodically urge the 'need to- seek uniformity in
- of all states adhering to the convention. The House of Lords in Stag Line Ijtd.v Foscola, Mango
rhefl? YZ advocated the view that interpretation of the Hague Rules should not be flgldly controlled
md(igmestic precedents of antecedent date, but that the language of the convention must be con-

inci acceptation (at p 350). Recent decisions (e.g., The Rafaela S)
g OIlieb I’gﬁivrvfrllzctlﬁle;rﬁ g‘;?:sraelnunci};ted in S(tag II),ine. This conscious need for harmonisation
. toted in the interpretation of other transport conventions, such as the Conventiog for the
1 rFﬂeC' 1 of Certain Rules relating to International Carriage by Air, Warsaw, 1929.%° For msFa.nce,
Umﬁcau'o in Corocraft Ltd v Pan American Airways Tnc'é said ‘even if T disagreed, I would follow [decisions
u;ri,?ha;lig)urts] in a manner which is of international concern. The courts of all countries should
1 jon] in the same way’ (at p 655).
intefi’r‘.’-: r[ltilteuvr‘ﬁf;v:niin;;ng;ngo?rts to look to};h(e dzcisions of courts in other juris.dicltions as
an ajc; 1to interpretation of the Hague-Visby Rules for purposes of achi'eving umfl“on;u};y. lol(f kay
arding the wording in the Hague-Visby Rules arise, these will be resolved by g
B e h text.'® Both the French and English texts are authentic. The more recent case of.Ef.fort
;Itﬂ;};;: rC‘f)nIftd v Lin;len Management SA and Others (The Giannis K)™° indicates that the courts will be willing

to consider not only the travaux préparatoires, but also the historical setting of the Hague Rules for the

es of interpretation. o .
purp;igardless oI; the English courts’ tolerant attitude and forward thinking in their commendable

i on-

promotion of the international character of the Hague/ HaLgue—Vlsbydeules(;1 th;.y :(alre Prot]EleI:N cand
i i omestic
jcting i i surisdictions and seem to be influenced largely by

flicting interpretations across jurls . and
nationgal concerns. For instance, perils of the sea, deck carriage and the nature of the zsoeixw](zrt?idi
obligation are all interpreted variously. The causes are diverse: ambiguous provisions; ac :ﬂ j o
cial expertise in interpreting international conventions;* differences in legal tradition as reflecte

in techniques of interpretation; and the influence of national/economic policies. The end result is

S . de
i i i h, in the long run, may undermine free tra
inty. With uncertainty comes greater risk, which, : :
i ’ makers, national and international. One possible

vehemently supported and promoted by policy : N
waye to coZntefit this problem would be to give extensive definitions and also allow the courts

to refer to the organisation responsible for drafting international con.ventlonf to Ez?ietegsu;iﬁfi
on interpretation. Alternatively, an international court of appeals for 1nternat.10n- alf)d .
ing international conventions may bring about the required level of harmomsatl(c;n o naﬁor.l's
However, not all would go along with such solutions on the grounds that they undermin

B 702.

14 [1932] AC 328. See also The Rafacka § [2004] Q o _

15 See Chapter 10, Approach to the interpretation of the Warsaw Convention in the English courts.

16 [1969] 1 QB 616. ) . Lty on

17 E—Iellen]ic Sthel Co v Svolomar Shipping Co Ltd (The Komninos S) [1991] 1 Llo?'ds Rep 370. See ;—s;_(;:nT;r: ;i Saa.;gI; 988])'2
Board The River Gurara v Nigerian National Shipping Line Lid [1997] 1 Lloyd's Rep 225, at pp H

18 3;::: \1: zg.rsxciit,;;lfigsfti;n I:It;iaxEl Z::‘-';\SZ c?;i :O;ISS; also ibid The Komninos S.
et e, e T L e
Xﬁslem r.l:iz‘::ll at:locl’lfr::1 :??:;?;11:2: ﬁfzottnfrl)aw with r:heu own domestic legal doctrines, and, since domestic legal doctrines
ive ri icting i tations. ' .
21 i‘a;eencol\tlﬂthlfa.:a:::;nd;;ysf: :epr;sz:;:siﬂ:z;lzgﬁ]z:g?:ases involving .the Hafg.ue and the Hague—\ﬁ})y Rul?.s. T]:Ti;eisd 2:_)1:5 Zoﬂl:l:o-
duce some degree of uniformity of interpretation. Visit http://comitemaritime.org for further information.

i i i ‘hapter 9). .
S ot erpretation’ (1973) 6 Vanderbilt Journal of Transnational Law 365.

22 See Black, “The Bremen, COGSA and the problem of conflicting int
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sovereignty™® and interests. As Tetley pertinently observes, ‘. . . the persistence of nationalism, eyen
in the 21st century, also accounts for some problems in achieving greater harmony on Maritime
law matters within the community of nations. States do not easily surrender sovereignty in fields
where they perceive that their “vital interests” are, or could be, adversely affected by subscribj_ng to
new international regimes and standards’.?* Although it is easy to empathise with the Primacy of
national values and interests, it is debatable whether such a view can be sustained when the worlq
is marching steadfastly toward a global community fuelled by the goal of economic Prosperity
through international trade.?* Sovereignty, at best, is an excuse for not engaging in a meaningfy]
discussion to resolve issues, be they legal, economic or social and seems to be of ‘value for purpoges
of oratory and persuasion rather than of science and law’.2¢

Carrier’s responsibilities and liabilities

Before considering the responsibilities of the carrier, it is essential to establish who is the ‘carrigp’
for the purposes of the Hague-Visby Rules. Article I(a) defines carrier to include the owner or chap-
terer who enters into a contract of carriage with the shipper. The identity of the carrier is a matier of
utmost importance since the Hague-Visby Rules impose a time limit of one year within which the
action should be brought. If the action is not brought within the time limit set by the Hague-Vishy
Rules, the cargo owner loses any claims he has for breach of contract against the carrier. The iden-
tity of the carrier is normally established on the basis of the bill of lading and other documents.””

Generally, where there is a voyage charterparty or time charterparty, the bills of lading are
signed by the master on behalf of the shipowner. In these circumstances, the shipowner would be
deemed the carrier who enters into the contract of carriage with the shipper.?®

It is possible that the charterer may have an express agreement to sign the bill of lading on
behalf of the shipowner as in cl 82° of the NYPE (New York Produce Exchange) 1981 and cl 30(a)*®
of NYPE 93 standard time charter form. Here, the shipowner would be regarded as the carrier for
the purposes of the Hague-Visby Rules. Where the charterer signs the bill of lading as the ship-
owner’s agent, of course, applying the laws of agency, the shipowner would be liable.

There may be situations where the charterer issues the bill of lading in his own name 3!
Here, the charterer will be regarded as the principal and, hence, liable on the contract of carriage.

23 See, for example, Krasner, Sovereignty: Organized Hypocrisy, 1999, Princeton UP for an interesting analysis of sovereignty.
24 ‘Uniformity of international private maritime law — the pros, cons and alternatives to international conventions — how to adopt
an international convention’ (2000) 24 Tulane Maritime LJ 775, at p 810.
25 See the Preamble to the World Trade Organization (WTO) Agreement. See also Singer and Ansari, Rick and Poor Countries, 4th edn,
1988, Routledge.
26 See Fowler and Bunck, Power and the Sovercign State, 1995, Pennsylvania State UP
27 See Davies, ‘The elusive carrier: whom do I sue and how?’ (1991) 19 ABLR 230; Tetley, 'Whom to sue — identity of the carrier’,
in Block et al (eds), Liber Amicorum Lionel Tricot, 1988, Kluwer; Tedley, “Who may claim or sue for cargo loss or damage’ (Pts I and IT)
(1986) 17 JMLC 153, at p 407.
28 See The Khian Zephyr [1982] 1 Lloyd's Rep 73, at p 75. See also TheVenezuela [1980] 1 Lloyd’s Rep 393.
29 Clause 8, in relevant part, reads:
- . The captain (although appointed by the owners) shall be under the orders and direction of the charterers . . . Charterers are
to perform all cargo handling at their expense under the supervision of the captain, who is to sign bills of lading for cargo .
However, at charterers’ option, the charterers or their agents may sign bills of lading on behalf of the captain . . .
See Pritchett, ‘Charterer’s authority to sign bills of lading under standard time charter terms’ [1980] IMCLQ 21.
30 Itreads:
The master shall sign the bills of lading or waybills for cargo as presented in conformity with mate’s or tally clerk’s receipts. How-
ever, the charterers may sign bills of lading on behalf of the master, with the owner’s prior written authority, always in conformity
with mate’s or tally clerk’s receipts.

31 See ‘Scope of Application’, Chapter 9, and pp 256—7 below for incorporation of charterparty terms in bills of lading,
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The meaning of the word ‘carrier’ in Art I(a) was elaborated upon by Robert Goff J in The Khian
e
Zthan in the following manner:

the function of Art I{a} . . . in providing that the word '(I:arrier' i_ncludes the m;vner rc:rtcharterer
;,\.,r.\o enters into a contract of carriage with a shipper, is to l.eglslate f'or the a:\t tta yoybr'Tla)f

t a case - for example, under bills of lading - where the bllls. of_ lading are char erers’ bills;
ged where there are charterers’ bills, of course, the charterer is in a contractual relationship
:/r;th the cargo owner and is responsible under the bill.s of lading to the cargo pwneri._ I: thosle
circumstances, the effect of the definition in Art I(a) is to ensure that provisions whic wahpopsz
to the carrier under the Hague Rules shall likewise apply not only to the lepowntzr 'I[Ee nose
ship the goods are physically being ca[lrigd and throygh v:t:ﬁ:egii;v:ngitaghae:lgzrso,apply e
ter and crew of the ship he is physically in possession of : ,Th Shall sl SRy e
charterer who has contracted as the other party to the_b!l! of laqlng.. 'a g i d

i se explanation why the definition of ‘carrier’ should be so define

?nnir‘;rﬁ:]d:sstz ‘i:r?::t:‘;znt;:r:)wnerpor the charterer who enters into a contract of carriage with

a shipper [at pp 75-76].

However, bills of lading issued in the charterer’s name may contain a demise clause that seeks
rransfer contractual liability to the shipowner. The English courts are tolerant toward such .d;uses.
;; The Berkshire,*3 the demise clause used in a bill of lading issued by the sub-charterer, which was

effective in transferring liability, read as follows:

in is not owned or chartered by demise to the company or line by whom this bill of lad-
:;tgh;ﬁzéz:d (as may be the case notwithstanding anything that appears to the C:::Z;ﬁ}:;?
bill of lading shall take effect as a contract with the owner or demlse.charterer :t:ls o case may
be as principal made through the agency of thg said company or line who act as ag
shall be under no personat liability whatsoever in respect thereof.

Use of demise clauses has come under considerable attack f.'rom allcademics .since they ((:ireaitre
uncertainty regarding the identity of the party with whom the shlppe:r 1s'contract1ngd;nan I:FHZSW_
able result given the short time within which the cargo s has to' 1nst1tute.t prcicee gs.frecﬁve'
ever, Brandon ] in The Berkshire*® did not foresee any problems in ho-ldmg demise ¢ alids.es as e1 o ;
he did not perceive them as extraordinary clauses at all but as entlr'ely usual and ordinary clau 1 t.e

Where the charterer is a demise charterer, he would be liable since he has taken over :lorlilp e ¢
possession of the ship and its management. The shipowner who has chartered the vt(:,ss b.ali I:) ;
control over the master. The master of the ship is the agent of the charterer and, therefore, bills

ading bi terer as principal.*

Ldm%lzlﬁfgcl;lct?::m deterfni.ninIg) the party liable under the contract of carriage from t}.le c}:)%ll;
mentation are amply illustrated by Homburg Houtimport BV v Argosin Pyt Ltd. and Ot.hers (The jztlllrsm). o
Starsin was time chartered to Continental Pacific Shipping Ltd (CPS). Liner bills of labiug t?lndm
shipping forms were issued. Clause 1 defined ‘carrier’ as the party on virhose be.half thet : eg . I?I u egr
was signed and all bills of lading were signed ‘as agents’ for CPS.The bill of Iéd.li.ng con d:m od forthes
clauses relating to the party liable under the contract of carriage. Clause 33 relating to the identity

32 [1982] 1 Lloyd’s Rep 73. See also TheVenemuela [1980] 1 Lloyd’s Rep 393.
33 [1974] 1 Lloyd’s Rep 185.

34 Tetley, Marine Cargo Claims, 3rd edn, 1988, Blais, at p 248.

35 [1974] 1 Lloyd’s Rep 185.

36 Baumwoll Manufactur von Carl Scheibler v Furness [1893] AC 8.

37 [2003] 1 Lloyd’s Rep 571.
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the carrier stated that the contract evidenced by the bill of lading was between the merchant and the yndertaking as at common law.* This is specifically reinforced by s 3 of the Carriage of Goods by
owner of the vessel who was to be liable for any damages that arose out of the contract of cary iage, gea Act 1971, which states:
Clause 35 stated that, ‘if the vessel is not owned or chartered by demise to the company or line by
whom this bill of lading is issued (as may be the case notwithstanding anything that appears to the ... there shall not be implied in any contract for the carriage of goods by sea to which the
contrary) this bill of lading shall take effect only as a contract of carriage with the owner’. Rules apply by virtue of this Act any absolute undertaking by the carrier of the goods to provide

At the court of first instance the bills of lading were held to be charterer’s bills. On appeal, a seaworthy ship. ¢
however, cll 1(c), 33 and 35 were read together and, by a majority the court, concluded that the
bills were shipowner’s bills. On further appeal, the House of Lords held that the carrier was plainly Due diligence must be exercised by the shipowner ‘before and at the beginning of @e voy-
identified by the language on the face of the bill of lading, which took priority. They also went o age’ (Art II(1)). This phrase was considered in Maxine Footwear Co Ltd v Canadian Government Marine Ltd.*’
to say that the commercial community, including banks (that is Art 23 of Uniform Customs and shortly before the vessel was due to sail, an officer of the ship ordered and supervised the thawing of
Practice for Documentary Credits 1994), expected the identity to be given on the face of the bil] of 2 frozen drain pipe with an oxyacetylene torch. This started a fire in the cork insulation of the ship,
lading and not printed on the reverse.* The bills were, therefore, charterer’s bills. and the master had to scuttle the ship. During the scuttling operation, the appellant’s cargo was lost.
The respondent relied on the exception relating to fire in Art IV(2)(b) and argued that they
were not liable for the lost goods since the fire did not result from their actual fault or privity. Fur-
ther, on the construction of Art III(1), the obligation to exercise due diligence to make the ship sea-
worthy arose at the commencement of loading and at the commencement of the voyage. The Privy
Council held that the interpretation of the word ‘before’ in the context of the absolute undertaking
of seaworthiness under common law did not apply and that the Hague Rules had to be construed
in the light of their language. And from the words used in the Hague Rules, it was clear that the
phrase ‘before and at the beginning of the voyage’ meant the period from at least the beginning
of the loading until the ship started on her voyage. Therefore, the vessel was unseaworthy and the
respondent was liable for the damage caused to the appellant’s goods.
The obligation created by Art ITI(1) is an overriding obligation such that where the damage is
caused by its non-fulfilment, the carrier will lose the immunities available to him under Art IV(2).
Until recently, it was commonly held, at least by commentators, *® that breach of the seaworthiness obli-
gation did not affect the rights imparted by Art IV(6). However, in Mediterranean Freight Services Ltd v BP Oil
International Ltd (The ‘Fiona’),* a cargo of oil exploded as a result of contamination with residues of cargo
previously carried. Since it was a breach of the seaworthiness obligation, an overriding obligation, the
court held that the carrier could not rely on Art IV(6), which, along with others, imparted a right to
an indemnity. Diamond J, although saying that he disagreed with Scrutton, expressed his views thus:

Duty to provide a seaworthy ship

The carrier, under Art ITI(1), is under an obligation before and at the beginning of the voyage to
exercise due diligence® to:

make the ship seaworthy;

properly man, equip and supply the ship; and

make the holds, refrigerating and cool chambers, and all other parts of the ship in which the
goods are carried fit and safe for their reception, carriage and preservation.

Seaworthiness relates to both the physical state of the ship and cargoworthiness as under
common law.*’ For instance, a mechanically unsound ship or an incompetent crew can render the
ship unseaworthy,* so can stowing dangerous goods below deck in breach of international regu-
lations.” The question of whether due diligence has been exercised is one of fact. In The Amstelslot, 3
where the vessel during the voyage suffered an engine breakdown due to failure of her reduction
gear, the courts treated due diligence similarly to negligence. According to Lord Devlin:

Lack of due diligence is negligence; what is at issue . . . is whether there was an error of judg-
ment that amounted to professional negligence [at p 235]. . . . '
Article IV(6] contains provisions some of which are in the nature of exceptions clauses and one
of which confers on the carrier a right to an indemnity. The exceptions are very far reaching.

The standard for ascertaining the exercise of due diligence is determined in terms of the If goods of an inftammable, explosive or dangerous nature are shipped and if they become a

actions of other skilled men in similar circumstances.* The question to be posed is ‘would a pru-
dent shipowner, if he had known of the defect, have sent the ship to sea in that condition?’.*
It must be noted that the seaworthiness undertaking under the Hague-Visby Rules is not an absolute

46 See Chapter 7, Implied obligations of the shipowner.
47 [1959] AC 589. See also A Meredith Jones and Co Ltd vVangemar Shipping Co Ltd (The Apostolis) [1997] 2 Lloyd’s Rep 241. In this case, a
cargo of cotton caught fire. The claimant was unable to prove that the welding (which was taking place on the ship) was the
38 See Chapter 15 for more letters of credit. Would it have made a difference if there was a printed clause on the face of the bill of probable cause of the fire as opposed to a discarded cigarette end. Neither was there anything about the ship that rendered her
lading referring to the terms and conditions on the reverse of the bill? unseaworthy. The holds were safe and the welding was not taking place to render her seaworthy. It was held that the shipowner
39 The due diligence standard, as opposed to the absolute duty found in common law, was adopted from the US Harter Act. could not be held to be in breach of the Art ITI(1) obligation on the basis that welding exposed the cargo to an ephemeral risk
40 See Chapter 7, Implied obligations of the shipowner. of ignition. Maxine Footwear was distinguished on the basis". . . it was fire in the fabric of the vessel, namely the cork lining of the
41 See Rey Banano del Pacifico CA and Others v Transportes Navieros Ecuatorianos and Another (The Isla Fernanding) [2000] 2 Lloyd’s Rep 15 — a voyage hold, which rendered her unseaworthy’ (at p 245). But what if there had been more than an ephemeral risk of ignition? Would
charterparty incorporating the Hague Rules where the claimants were unsuccessful in establishing that the defendants had not this have changed the decision in any way? Probably not. Should the welding work have been allowed to take place where there
exercised due diligence to properly man the ship. See also The Star Sea [1997] 1 Lloyd’s Rep 360. Was a possibility of the cargo catching fire, however remote? Of course, the cargo owner of the destroyed cargo can always raise
42 See Northern Shipping Co v Deutsche Seereederei GmbH and Others (The Kapitan Sakharov) [2000] 2 Lloyd’s Rep 255. a breach of Art T11(2). The obvious disadvantage is that Art ITI(2) is not an overriding obligation. Note also that the fire exception
43 [1963] 1 Lloyd’s Rep 223. vailable under the Merchant Shipping Act 1995 (see ‘Fire’, below).
44 TheToledo [1995] 1 Lloyd’s Rep 40. 48 According to Boyd, Burrows and Foxton (eds), Scrutton on Charterparties and Bills of Lading, 20th edn, 1996, Sweet & Maxwell (herein-
45 MDC Ltd v NV Zeevaart Maatschappij ‘Beursstraat’ [1962] 1 Lloyd’s Rep 180; Fyffes Group Ltd and Carribbean Gold Ltd v Reefer after ‘Scrutton on Charterparties”), ‘the shipowner can presumably exercise his rights under this rule (viz Art IV(6)) even if in breach
Express Lines Pty Ltd and Reefkrit Shipping Inc (The Kriti Rex) [1996] 2 Lloyd’s Rep 171; UBC Chartering Ltd v Liepaya Shipping of his obligations as to seaworthiness’ (at p 453).
Co Lid (The Liepaya) [1999] 1 Loyd’s Rep 649. £9[1993] 1 Tloyd's Rep 257.
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danger to the ship or cargo, then whether or not the carrier consented to the shipment and
whether or not he had knowledge of their nature and character at the time of shipment, the
carrier may land and destroy the goods without incurring liability to the shipper except in gen-
eral average; see both the first and second paragraphs of the rule. It would be wholly contrary
to the scheme of the rules and likewise inconsistent with equity and commercial common
sense that a carrier should be entitled to destroy dangerous goods without compensation and
without liability except to general average if the cause of the goods having to be destroyed
was a breach by the carrier of his obligations as to seaworthiness. The exception in Art V(4]
is clearly in my judgment subject to the performance by the carrier of his overriding obliga-
tion set in Art HI(1). So also in my judgment is the right to an indemnity conferred by the firsi
paragraph of the rule [at p 286].%

Once the carrier has exercised due diligence to make the ship seaworthy before she sets sail,
he is not in breach of Art I1(1) should faults develop during the voyage or while calling at ap
intermediate port. The common law doctrine of stages, which requires that the ship is seaworthy
at each stage, does not apply. In Leesh River Tea Co v British India Steam Navigation Co,*' chests of tea wers
shipped aboard The Chybassa for carriage from Calcutta to London, Hull and Amsterdam via Port
Sudan. While the vessel was in Port Sudan, the stevedores, when unloading goods from the ship,
removed the brass cover plate from one of the ship’s storm valves. As a result, water entered the
hold and damaged the tea. The court found that the defendants were not in breach of the obligation
imposed by Art III(1).

However, it is possible that faults that develop after the vessel has set sail are traceable to the
unseaworthy state of the ship before she set sail. Where this is the case, the shipowner would be in
breach of Art II(1) .52

Responsibility of exercising due diligence to make the ship seaworthy is personal to the carrier
even where the work has been delegated to a servant of the carrier or o a reputable independent
contractor. In The Muncaster Castle,*® cases of tinned ox tongues were shipped under bills of lading
from Sydney to London. On discharge, the cases were found to be damaged by sea water. It was
found that defective storm valve covers had let the sea water enter into the hold. The inspection
covers had been removed for inspection shortly before the vessel started on her voyage. The covers
had not been properly refitted by the fitter employed by the firm of ship repairers who had been
instructed by the carrier to carry out the survey. The cargo owner alleged lack of due diligence to
make the ship seaworthy on the part of the carrier. The carrier argued that, by employing a firm of
reputable ship repairers to carry out the task, he had discharged his obligation of exercising due
diligence to make the ship seaworthy. The court, however, came to the conclusion that no other
solution was possible than to say that the shipowner’s obligation of due diligence demands due

diligence in the work of repair by whomsoever it may be done. In other words, Art III(1) requires
due diligence not only in the acts of the shipowner, but also in the acts on the part of those to

whom he may have committed the work of fitting the vessel for sea and this obligation of due
diligence is personal to the shipowner.

50 Also see ‘Monetary unit for calculation’, below; on the relationship of Art ITT(1) and Art W(5)(a).

51 [1966] 2 Lloyd's Rep 193.

52 In The SubroValour [1995] 1 Lloyd’s Rep 509, three possible causes for fire in the engine room were identified: discarded cigarette,
ignition of flammable material on the exhaust or ignition of wiring, On the basis of evidence, the fire was most likely to have
been caused by damage to wiring as a result of shelving rubbing against it. In the absence of unexpected voyage conditions or
any suggestion that the shelving was rubbing against the wiring after the voyage began, the court concluded that the wiring was

in a vulnerable state before the ship set sail and the carriers were in breach of the seaworthiness obligation at the commence-
ment of the voyage.

53 [1961] 1 Lloyd's Rep 57.
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A certificate issued by a Lloyd’s surveyor will be inadequate to establish th'e seawortl‘ly state
of the ship if the defect is apparent on a reasonable inspection of the .ship.s* So, if the carriers are
to escape liability, they must prove that due diligence has been exercised not only by themselw?s
and by their servants, but also by a Lloyd’s registered shipping surveyor.* So, where the surveyor is
negligent, the shipowner will be liable under the Hague-Visby Rules. '

A cargo owner may wish to sue the classification society that employs Fhe surveyor in tort for
damages. Such an action will be unsuccessful under English law. In Marc l?lch and Co AG and Others v
Bishop Rock Marine Co Ltd (The Nicholas H),*¢ the English courts examined th.e — .of whether a clas'-
sification society owes a duty of care to the cargo owners giving rise to liability in d@ages. In t-h.ls
case, the ship, carrying a cargo of zinc and lead from South America to Italy under bills of lad.ln’g
incorporating the Hague Rules, developed a crack in its hull. The surveyor employed by the vess.el S
classification society recommended permanent repair in dry dock. The owners, however, 'carrled
out temporary repairs and were able to convince the surveyor to cha.ng? his re?ommendatlon. He
agreed that the vessel could proceed on its voyage as long as the repairs carried out underwent
further examination and attended to as soon as possible after the discharge of the cargo. Soon after
the vessel set sail, the temporary repair work cracked, and she sank a week later. The CaTgo owners,
who received damages calculated in terms of tonnage limitation for the vessel from. the shlpovs./ner,
looked to the classification society for the balance of their loss. At the court of first instance, Hirst ]
had no difficulties in establishing a necessary close relationship between the parties and concluded
that he did not see any reason based on public policy for denying a duty of care on the Put of the
classification society to the cargo owners.” The classification society appealed fror.n the judgment
of Hirst J. The Court of Appeal®® concluded that the Hague Rules were an internatlona]l?f accepted
code that balanced the rights and duties existing between shipowners and shippers. To impose an
identical or almost identical duty on the classification society without any of the internauona]%y
recognised balancing factors (available to shipowners under the Hague Rules) would be unfair.

Allowing the appeal, Saville 1] said:

The balance of rights and duties between the principal parties (cargo owners and shipowners)
has been settled on an internationally acceptable basis and | can see no jus'tlce or good reason
for altering this by imposing on the society a like duty to that owed.by the shipowners, but with-
out any of the checks and balances which exist in the present regime [at p 6971.

On appeal to the House of Lords,* the majority agreed with the Court of Appeal in holding r_:hat
there was no duty of care on the part of the classification society toward the cargo owner. According
to Lord Steym, to recognise such a duty would be unfair, unjust and unreasonable for a nu.mb.er of rea-
sons. First, it would impose a greater burden on the shipowner who at the end of the day will he.tve to
bear the financial burden of the classification society’s liability. This would tip the balance of the inter-
nationally recognised legal framework embodied in the Hague Rules. It was not as if the cargo owner
was left without any remedy. He was protected, albeit limitedly, under the Rules and the tonnage

54 The Amstelslot [1963] 2 Lloyd's Rep 223.

S51tis debatabl[e whe:lher thi obligfﬁon in respect of the ship is personal to the carrier under Art 5 of the Hamburg Rules (see
Chapter 9).

56 [19957 3 Al ER 307.

7 See [1992] 2 Lloyd’s Rep 481.

38 See [1994] 3 All ER 686. ) o e exi .

59 [1995] 3 All ER 307. Lord Lloyd gave a dissenting judgment. He disagreed with the Court of Appeal’s view thil.t e eJustena]t-:le c])J
2 contract of carriage between cargo owners and the shipowners militated against the liability of the surveyor in tort. Equally, he
felt that the incorporation of the Hague Rules was an irrelevant factor (at p 317).
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limitation provisions. The cargo owner, if unhappy about the level of damages available under the
existing system, could always take out adequate insurance to meet the shortfall. Second, dlassification
societies act for the collective welfare. Imposing liability on them might well force the societies into
taking a protective stance. There is a risk that dlassification societies might be unwilling from time to
time to survey the very vessels which most urgently require independent examination’ (at p 332).

Tt must be said that, although Lord Lloyd’s dissenting judgment is well reasoned and extremely
persuasive, against the backdrop of an international convention designed to promote an agreed
framework for allocation of risks (however disagreeable it may be from a cargo owner’s perspec-
tive), Lord Steyn’s conclusion is the correct one.

What about defects that exist in the ship before the ship comes under the carrier’s control? Pre-
sumably, the carrier will be held responsible for defects that existed when the ship came under his
control if those defects would have been discoverable on a reasonable inspection. Where the defect
was latent and could not have been reasonably discovered, the carrier would not be responsible.

As for burden of proof, Art IV(1) states that:

. neither the carrier nor the ship shall be liable for loss or damage rising or resulting from
unseaworthiness unless caused by want of due diligence on the part of the carrier to make the
ship seaworthy . . . in accordance with the provisions of Art I11(1). Whenever loss or damage has
resulted from unseaworthiness, the burden of proving the exercise of due diligence shall be on
the carrier or other person claiming exemption under this article.

A reading of this article together with policy considerations would suggest that the onus to
show that due diligence has been exercised should be on the carrier since he is the party with better
access to facts relating to the ship’s condition. The courts, however, have interpreted this provision
differently. In The Hellenic Dolphin,** a cargo of asbestos shipped in good order and condition was
destroyed as a result of ingress of sea water through an indent in the ship’s plating The defendant
pleaded perils of the sea and the court found that he could avail himself of the exception since the
plaintiffs failed to prove that the vessel was unseaworthy before the commencement of the voyage.
This suggests that the onus is initially on the shipper to establish that the vessel was in an unseawor-
thy state, on which the onus is cast on the carrier to disprove lack of due diligence.*! This approach
is open to criticism since it places the shipper under too onerous a burden which would, by and
large, prove very difficult to displace.®* Conversely, it may be said to be fair given that the obligation
to provide a seaworthy ship is an overriding obligation that deprives the carrier of the benefit of
immunities available under Art IV where a breach is established.

Cargo management

The carrier is under an obligation to ‘properly and carefully load, handle, stow, carry, keep, care for
and discharge the goods carried’ (Art 1T1(2)).% The word ‘carefully’ has been construed as requir-
ing reasonable care. As to whether the word ‘properly’ adds anything further to the standard of care

60 [1978] 2 Lloyd’s Rep 336.

61 See Eridania SPA and Others v Rudolf A Oetker and Others (The ‘Fjord Wind') [2000] 2 Lloyd’s Rep 191; Guinomar of Conarky ¥
Samsung Fire & Marine Insurance (The Kamsar Voyager) [2002] 2 Lloyd’s Rep 57.

62 See Chapter 9. See also Ezeoke, ‘Allocating onus of proof in sea cargo claims: the contest of conflicting principles’ [2001] 1MCLQ
261; Mankabady, ‘The duty of care for the cargo’ [1974] European Transport Law 2.

63 Normally, the master would be responsible for ensuring that the cargo is loaded propexly and carefully, and cared for. Where the mas-
ter is in breach, the carrier would be liable. See Vinmar International Ltd aud Another v Theresa Navigation SA [2001] 2 Lloyd's Rep 1,atp 12
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has seen judicial discussion. In Albacora SRL vWestcott & Laurance Line,** the cargo consisted of wet salted
fillets of fish for carriage from Glasgow to Genoa. The fish deteriorated because of bacterial action.
The fish had been stored away from the boilers on instructions from the shipper. The cargo was not
stored in refrigerated compartments. The courts had to consider whether the carrier had carried the

oods ‘properly’ in accordance with Art TMI(2). The House of Lords came to the conclusion that the
carrier had fulfilled the obligation required of him under Art IT1(2). ‘Properly’ means in accordance
with 2 sound system, or in an appropriate manner in the light of all the knowledge that the carrier
has or should have about the nature of the goods. It is tantamount to providing an efficient system
and did not require the carrier to provide a system ‘suited to all the weaknesses and idiosyncrasies
ofa particular cargo’.%

Article TII(2) is generally taken to impose a continuous obligation to take care from tackle to
tackle on the presumption that the carrier has undertaken to load and discharge the goods. Where
the duties of loading and discharge have been varied expressly by contract, the period of respon-
sibility will run presumably from the time the goods have come under the charge of the carrier.%

The obligation relating to cargo management, like the seaworthiness obligation, is personal to
the carrier and reliance on the advice of a competent surveyor is not adequate to lessen the liability
of the carrier under the Hague-Visby Rules. In International Packers v Ocean SS Co,*’ the ship was carry-
ing a cargo of tinned meat from Melbourne to Glasgow (via Freemantle). During the course of the
voyage, sea water entered into the hold containing the cartons. The master of the ship sought advice
from a surveyor. On the surveyor'’s advice, part of the cargo was sold and the remainder carried to
the original destination. On arrival, it was found that the remaining cargo was also damaged by
dampness in the hold and the heating of wet canary seeds stored above the cartons of tinned meat.
The cargo owners alleged breach of duty in failing to deal adequately with the cargo at Freemantle.
The defendants denied negligence on the part of their officers or their surveyors and contended
that, even if the surveyor gave negligenty wrong advice, they were not liable for the acts of the
surveyor. The court held, on the facts, that the surveyor had been negligent in formulating advice
without insisting on accurate data and this act of the surveyor was imputable to the owners so as to
make them liable. Presumably, if the advice had not been negligent, then the shipowner would not
have been liable for failure to take care of the cargo.*®

64 [1966] 2 Lloyd's Rep 53.

65 As Lord Reid stated:

The argument is that in this Article ‘propesly’ means in the appropriate manner looking to the actual nature of the consignment,
and that it is irrelevant that the shipowner and ship’s officers neither knew nor could have discovered that special treatment was
Decessary.

This construction of the word ‘properly’ leads to such an unreasonable result that I would not adopt it if the word can prop-
erly be construed in any other sense. The appellants argue that, because the article uses the word ‘properly’ as well as ‘carefully’,
the word ‘properly’ must mean something more than carefully. Tautology is not unknown even in international conventions, but
I think that ‘properly’ in this context has a meaning slightly different from ‘carefully’.

In my opinion, the obligation is to adopt a system which is sound in light of all the knowledge which the carrier has or ought
to have about the nature of the goods and, if that is right, then the respondents did adopt a sound system. They had no reason to
suppose that the goods required any different treatment from that which the goods in fact received [at p 58].

66 According to Jindal Tron and Steel Co v Islamic Solidarity Shipping Co [2005] 1 Lloyd’s Rep 55, Art ITI(2) does not place the shipowner
under an obligation to provide the loading and discharge operations, but, if he does provide these services, he must perform
them properly and carefully. See also Compania Sud AmericanVapores v MS ER Hamburg Schiffahrtsgesellschaft MBH & Co KG [2006] 2 Lloyd’s
Rep 66 wherein a clause stating responsibility for loading and stowing at charterer’s expense under the supervision of the cap-
tain was held to place the responsibility on the charterer (see paras 41 and 42).

67 [1955) 2 Lloyd's Rep 218.

68 In Balli Trading Ltd v Afolona Shipping Co Ltd (The Coral) [1993] 1 Lloyd’s Rep 1, the Court of Appeal seems to be making the (disturb-
ing) suggestion that the carrier may not, in some circumstances, be liable for improper storage of cargo by stevedores. See
Gaskell, ‘Shipowner liability for cargo damage caused by stevedores’ [1 9937 LMCLQ 171 for an excellent discussion of this case.
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The question of which party must prove or disprove the lack of proper care has not been
consistently answered. The shipper’s initial claim is generally based on showing that the goods have
arrived damaged or have not arrived. According to Gosse Millard v Canadian Government Merchant Marine &
this initial claim sets up a prima facie liability of the carrier for breach of duty under Art III(2). If the
carrier is to avoid liability, he must prove that he has taken proper care of the cargo and the loss i
covered by one of the exceptions in Art IV(2). According to Wright J:

... [the carrier] has to relieve himself of the prima facie breach of contract in not delivering the
goods as received from the ship. | do not think that the terms of Art |1l put the preliminary onus
on the goods owner to give affirmative evidence that the carrier was negligent. It is enough if
the goods owner proves that the goods were not delivered or were delivered damaged [at p 435].

The judgment in Albacora SRL v Wstcott and Lourance Line, however, suggests that the carrier can
simply discharge his burden of proof by showing that the loss was covered by one of the exceptions
and that it is not necessary to disprove negligence.

Specific reference was made to the judgment in Gosse Millard, and Lord Pearce doubted the cor
rectmess of the statement made by Wright J that an additional onus lies on the defendant to show
lack of negligence. This suggests that, if the carrier can show that the cause of the loss falls withig
the Art IV exceptions, the burden of proof will shift to the shipper to show negligence on the part
of the carrier. Since Albacora is a House of Lords’ decision and is likely to be followed, the shipper
has once again the extremely difficult task of showing negligence on the part of the carrier without
access to all the facts surrounding the loss.

Documentary responsibilities

The carrier is under an obligation on demand by the shipper to issue a bill of lading that contains,
among other things, the leading marks necessary for the identification of the goods, the number
of packages or pieces, the quantity or weight of the goods and the apparent order and condition of
the goods (Art ITI(3)). The right to demand the issue of this document seems to exist in favour of
the shipper and does not extend to the consignee or the indorsee.

The statements made on the bill of lading are regarded as prima facie evidence of the goods as
described according to Art ITI(4). Proof to the contrary may be provided by the carrier while the
bill of lading is in the hands of the shipper. However, where the bill has been transferred to a third
party acting in good faith, the carrier cannot submit proof to the contrary.

Where the quantity or leading marks acknowledged on the bill of lading based on the infor-
mation provided by the shipper later turn out to be false, Art II(5) implies an indemnity to cover
losses in favour of the carrier. This does not, however, extend to statements regarding the condition
of the goods.

The carrier is allowed to make some reservations on the bill of lading. According to Art ITI(3),
the carrier, master or agent is not bound to state or show in the bill of lading any marks, number,
quantity or weight when he has reasonable grounds that the information regarding such informa-
tion is not accurately represented or where he has no reasonable means of checking them. It is
fairly common for the carrier to qualify the entries in relation to weight and quantity with phrases
such as ‘weight unknown'”® and ‘quantity unknown’. Where such phrases are entered on the bill of

69 [1927] 2 KB 432.

70 See The Esmeralda [1988] 1 Lloyd's Rep 206 (Australia, Sup Ct NSW); The Atlas [1996] 1 Lloyd’s Rep 642; and Agrosin Pte Ltd v Highway
Shipping Co Ltd (The Mata K) [1998] 2 Lloyd's Rep 614.
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jading, the bill of lading does not provide prima fucie evidence for the weight or the quantity shipped
against the carrier. As Longmore J explained in Noble Resources Lid v Cavalier Shipping Corp (The Atlas):”*

The words of Art lll(4) *. . . such a bill of lading shall be prima facie evidence of the re;eipt by the
carrier of the goods . .. refer back to the words of Art {li{3] . . . the carrier . .. shal.l .. issue to the‘
shipper a bill of lading showing ... . [b] either the number of package . . . or the quantity, or weight.....

-

Do the . . . bills show the number of packages or weight (as furnished in writing by thg ship-
per)? In one sense, it can be said they do, because the bills have figures which were in fa_ct
provided by the shipper in writing. But if the bills provide ‘Weight . . . numbe‘r .. ..quanpty
unknown’, it cannot be said that the bills ‘show’ that number or weight. They ‘'show’ nothing
at all because the shipowner is not prepared to say what the number of weight is. H_e can of
course be required to show it under Art 1i(3) but, unless and unil he does so, the provisions of
Art I114) as to prima facie evidence cannot come into effect [at p 646].

Duty to pursue the contract voyage .
The carrier is under a general duty to proceed on the contract voyage. Deviation,”” however', is
justiﬁed in certain circumstances and, therefore, not deemed a breach of contract. Any deviation
in saving or attempting to save life or property at sea, or any reasonable deviation, will no.t be an
infringement or breach of the Hague-Visby Rules or of any contract of carriage, and the carrier wﬂl
pot be liable for the resulting loss or damage (Art IV(4)).” Deviation for the purposes of saving l}fe
is 2 mirror image of an instance of deviation justified at common law.”* What is of interest is devia-
tion for the purposes of saving property and reasonable deviation.

At first sight, it seems that deviation solely for the purpose of saving property w1]l no't b.e an
infringement of the Hague-Visby Rules. It is not clear whether the carrier will be well within his rights
under Art IV (4) to conduct salvaging operations or whether he will be allowed to salvage property- c?nly
where he deviates to save life. If the former, it places the carrier in an extremely advantageous position.
Indeed, it seems to provide an incentive to deviate purely for saving property —a highly profitable oper-
ation that may be conducted at the expense of the cargo owners since the carrier may be well aware
that the goods could be lost during the operations or could arrive damaged. It is questionable wl.lether
this was intended by drafters of the Hague-Visby Rules given the policy reasons for the convention.

If Art IV(4) is construed as giving the carrier the liberty to deviate solely for t.he. purposes
of saving property regardless of the circumstances, the cargo owner will be unable'to. 1r.1voke Art
IV(5) (), which deprives the carrier from the benefit of the limitation of liability if it is proved
that damage resulted from an act or omission of the carrier, done with the intent to cause d@-
age or recklessly and with the knowledge that damage would probably result. The reason for this
is that Art IV(5) (e) assumes that the carrier comes within one of the provisions that attracts Fhe
application of limitation of liability. However, Art IV(4) is a provision that takes the carrier outside
the parameters of liability, which means that it does not come within the bounds of Art IV(5) at
all, unless some limitation is placed on the extent to which the carrier can deviate to save property.

According to commentators,’” a similar liberty to deviate clause in the US Harter Act of 1893
was construed as extending only to the necessity of the particular case. So, where a ship carries

71 [1996] 1 Lloyd’s Rep 642. o

72 The doctrine of deviation at common law is often traced to Davis v Garrett (1830) 130 ER 1456. See also Dockray, ‘Deviation: a
doctrine all at sea?’ [2000] LMCLQ 76 for an excellent comprehensive account of the historical background of the doctrine.

73 See Morgan, ‘Unreasonable deviation under COGSA’ (1977-78) 9 JMLC 481.

74 See Chapter 7, Deviation.

75 See, for example, Carver's Carriage by Sea.
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on a salvaging operation despite the presence of tugs that could render the same service, it would
be regarded as going beyond the necessity of the particular case. As to how much reliance can be
placed on the interpretation of similar phrases in the Harter Act, however, is open to debate given
the statements made about interpretation of the Rules in Stag Line v Foscola, Mango and Co.”* Nonetheless,
the historical context seems (0 contribute to imparting meaning to the provisions.”’

The better approach would be to view Art IV (4) as justifying deviation for the purposes of saving
property during the course of saving lives or deviation for the purposes of saving the adventure — foyr
instance, where deviation is necessary to repair the ship or to unload unfit cargo that may affect other
cargoes in the hold or the ship itself.

The concept of reasonable deviation is another source of uncertainty since it is not elucidated
in the Hague-Visby Rules. There is some judicial opinion on what this concept might embody.
In Stag Line v Foscola, Mango and Co, the vessel, on a voyage from Swansea to Constantinople, had on
board two engineers to test and adjust fuel-saving apparatus. It deviated to St Ives so the engineers
could disembark. The ship did not then return to the recognised route but remained very close to
the coast, as a result of which she hit a rock. The House of Lords held that the deviation was not a
reasonable deviation and attempted to define the concept. A number of different meanings were put
forward by their Lordships, but Lord Atkin provided a fuller opinion. He suggested that reasonable
deviation should not be confined simply to the question of:

{a] deviation to avoid some imminent peril, or
{b) deviation in the joint interest of cargo owner or ship, or
{c) deviation as would be contemplated by both cargo owner and ship.

According to Lord Atkin’s suggestion, deviation may be regarded as reasonable deviation even
though it is made solely in the interests of the ship or indeed in the direct interests of neither
as — for instance, where the presence of a passenger or a member of the ship or crew is urgenty
required after the voyage had begun on a matter of national importance or where some person ot
board was a fugitive from justice and there were urgent reasons for his immediate presence. The
question for determining reasonable deviation is:

... what departure from the contract voyage might a prudent person controtling the voyage at
the time make and maintain, having in mind all the relevant circumstances existing at the time
including the terms of the contract and the interests of all the parties concerned but without
obligation to consider the interest of any as conclusive {at pp 343-44].

1t is common for bills of lading to include clauses that allow the carrier o deviate from the contract
voyage. Prior to Stag Linev Foscola, Mango and Co, it was unclear whether the combined operations of Art T(8)
and Art IV(4) may render liberty to deviate clauses ineffective. It is now well settled that express liberty
to deviate clauses define the scope of the voyage and do not affect Hague-Visby Rules, which define the
terms on which the voyage is to be performed. The liberty to deviate clause is a misnomer in that it does
ot excuse a carrier were he to deviate; it defines the voyage permitted by the contract.

Unjustified deviation at common law was regarded as a fundamental breach of the contract and
the carrier was, as a rule of law, deprived of the protection of the exclusion clauses on the principle
that some breaches of contract are so contrary to the basic requirements of 2 particular contract that
the benefit of any exclusion clause is lost to the party in breach.The justification for this draconiant

-

76 [1932] AC 328. See ‘Interpretation of the Hague-Visby Rules in the English Courts’, above.
77 See ‘Dangerous goods’, below.
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measure is the need to protect the cargo OWner against loss of insurance cover since he is insured only
for the contract voyage.”® Where the voyage is different from the one contemplated, the cargo owner
will not be covered and, in these circumstances, the law places the shipowner in the insurer’s shoes.

In Stag Line v Foscola, Mango and Co, the House of Lords approached the effect of unjustifiable
deviation on the contract in the time honoured way. The carrief, therefore, lost the benefit of the
egemptions provided to him under the Hague Rules. However, since this decision, there has been
the historic decision of Photo Productions v Securicor,’”® where the House of Lords categorically stated
(hat the question whether, and to what extent, an exclusion clause is to be applied to a fundamen-
@l breach or to any breach of contract, is a matter of construction of the contract. Unfortunately,
ford wilberforce also expressed the opinion that it may, be preferable to preserve deviation cases
a5 2 body of authority sui generis with special rules derived from commercial and historical reasons.

There have been no cases o deviation since the Photo Productions case to put Lord wilberforce’s
obiter staternent to the test. However, in The Antares®® and subsequently in State Trading Corporation of India
1td v M Golodetz 1td,*! Lloyd L] has expressed the view that deviation cases should be assimilated into
the ordinary law of contract.

What would be the effect on deviation under the Hague-Visby Rules if Lloyd LJ’s opinion
was followed?® The question of whether the carrier can rely on the exception clauses contained in
the Rules will become entirely a matter of construction of those clauses. The only impediment t0
accepting the ‘matter of construction’ approach would be the loss of insurance cover in the event of
deviation.®* However, this is not an obstacle since insurance policies with a ‘held covered’ clause are
available for an extra premium. Such a policy would cover the cargo owner should there be a devia-
tion. In any event, where the standard Institute Cargo Clauses (Clauses A, B or C) drafted by the
fnstitute of London Underwriters to replace the Lloyd’s SG Policy (Ships and Goods Policy) attached
to the Marine Insurance Act 1906 as a model are ased, ¢ 8.3 of all three sets of clauses provides:

This insurance shatl remain in force . . . during delay beyond the control of the assured, any
deviation, forced discharge, reshipment or transhipment and during any variation of the adven-
ture arising from the exercise of a liberty granted to shipowners or charters under the contract
of affreightment.

No extra premium is required of the assured under this clause.**

It seemns, however, from Daewoo Heavy Industries Ltd and Another v Klipriver Shipping Ltd and Another (The
Kapitan PetkoVoivoda)®® (albeit a case of unauthorised deck stowage and Art IV(5)), that the court said
the Hague Rules were an international convention .nd should be constructed on broad precedents
of general acceptation. They were unwilling to import the principle of deviation into unauthorised
deck stowage like the US courts since it was a peculiar creature of common law. If this reasoning

-

78 Section 46(1) of the Marine Insurance Act 1906.

79 [1980] AC 827.

80 [1987] 1 Lloyd's Rep 424-

81 [1989] 2 Lloyd’s Rep 277.

82 See Baughen, ‘Does deviation sdill matter?’ (1991) IMCLQ 70; Debattista, ‘gundamental breach and deviation in the carriage of
goods by sea’ [1989] JBL 22; Mills, “The future of deviation on the law of carriage of goods’ [1983] LMCLQ 587; Cashmore,
The legal nature of the doctrine of deviation’ [1989] JBL 497; Hubbard, ‘Deviation in contracts of sea carriage: after the demise
of fundamental breach’ (1986) 16 Victoria University of Wellington LR 147. For a comparative article, see Sarpa, ‘Deviation in
the law of shipping: the United States, United Kingdom and Australia —2 comparative study” (1 976) 11 Journal of International
Law and Economics 476. On Australian law, see Davies, ‘Deviation is alive and well and living in New South Wales’ (1991) 19
ABLR 379.

83 See Chapter 14, Deviation.

84 For more on Institute Cargo Clauses, see Chapter 1.

85 [2003] EWCA Civ 451.
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Carrier’s immunities

Negligence in navigation or Mmanagement of the ship
The carrier is nF>t Iiablle for loss or damage to the goods as a result of the act, neglect or default of
the master, marinet, pilot or the servants of the carrier in the navigation or management of the ship

to situations where, because of the ne 1i
been grounded or has collided with an%)tﬁ:f i:::ei?“ e part ofthe maser e e vl IS
More recently, the House of Lords had to consider whether the Art IV(2)(a) exception could
.be raus.ed where a master did not comply with the charterer’s order to proceed on the shortest route
In Whistler International Ltd v Kawasaki Kisen Kaisha (The Hill Harmony),* although the issue was decided in
the context of a time charterparty, as a result of Paramount clauses® in the charterparty. Art IV(2)(a)
of t}.1e Hague Rules was incorporated into the charterparty. The judgment, therefore is. of relevan:e
to bills of lading affected by the Hague-Visby Rules. In brief, the facts are’ as fo].lows" Under a time
charterparty® (seven to nine months), the vessel performed two trans Pacific voya. es: one from
Vancouver to Yokkaichi and the other from Vancouver to Shiogama. The master, insteag of." followin,
the shortest route (because of bad weather, he had experienced on that route on a previous voyage§

86 See ‘Contracting Out’, below.

87 See ‘Duty to provide a seaworthy ship’, above,

88 g:ef i(slntth; El 1 : 8 ;Iﬂl 2 AC 503; The Portland Trader [1964] 2 Lioyd’s Rep 443. See also Lee and Kim’ A carrier’s liability for commercial
€iau’t in navigation or management of the vessel’ (200 i :

89 [2000] 1 A en (2000) 12 Transportation 1y 205.

90 On paramount clauses, see Scope of application.
91 NYPE form with amendments.
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and a one-half days long and consumed 130 tons more fuel; the other three and one-third days long
with an increased consumption of 60 tons fuel. The charterer sought to recover loss of $89,800
from the owners.The arbitrators found for the claimants on the basis of breach of the duty to follow
the charterer’s order and failure to prosecute the voyage with utmost dispatch.”? Both the Queen’s
Bench and the Court of Appeal on appeal held otherwise. Clarke J held that the dispute related to
matters of navigation.”® Similar reasoning was also followed in the Court of Appeal.** The House
of Lords allowed the appeal on the grounds that there was a contractual duty to proceed with due
dispatch and the choice of route in the absence of an overriding factor was a matter of employment,
rather than navigation. The planning of the voyage was not a matter of navigation. Lord Hobhouse

expressed his views thus:

The meaning of any language is affected by its context. This is true of the words ‘employment’
in a time charter and of the exception for negligence in the ‘navigation’ of the ship in a char-
terparty or contract of carriage. They reflect different aspects of the operation of the vessel.
‘Employment” embraces the economic aspect - the exploitation of the earning potential of the
vessel. ‘Navigation’ embraces matters of seamanship ... What is clear is that to use the word
navigation’ in this context as if it includes everything which involves the vessel proceeding
through the water is both mistaken and unhelpful . . . where seamanship is in question, choices
as to the speed or steering of the vessel are matters of navigation, as will be the exercise of
laying off a course on a chart. But it is erroneous to reason, as did Clarke J, from the fact that
the master must choose how much of a safety margin he should leave between his course and
a hazard or how and at what speed to proceed up a hazardous channel to the conclusion that
all questions of what route to follow are questions of navigation [at pp 657-581.7

Interpretation of the phrase ‘fault in management’ also poses difficulties, since the difference
between cargo damage due to events that are attributable to lack of proper care of that cargo and
those that are attributable to fault in management of the ship may not always be apparent as illus-
trated by Gosse Millard v Canadian Government Merchant Marine.% The plaintiffs shipped a cargo of tinplates
from Swansea to Vancouver. The ship went to Liverpool to load more cargo and, while undocking,
collided with a pier. She had to be dry docked for repairs. On arrival, the tinplates stored in hold 5
of the ship were found to have sustained serious damage caused by fresh water. The repairers had
been careless in moving and replacing the tarpaulins covering hold 5 where repairs were carried
out, as a result rain water entered the hold. The cargo owners alleged breach of the duty to take care
of the cargo under Art ITI(2) on the part of the carrier. The carrier relied on Art IV(2) ().

In the opinion of the House of Lords, the negligent act in not replacing the tarpaulins was
primarily a neglect of the cargo, not a neglect of the ship which affected the cargo. The carrier was,

92 Under dl 8 of the charterparty, the captain was to prosecute the voyages with the utmost dispatch and was, although appointed
by the owners, to be under the orders and directions of the charterer as regards employment and agency.

93 He said:
In my judgment, an order as to where the vessel was to g0, as for example to port A or B to load or discharge or to port A or port B via

port C to bunker, would be an order as to employment which the master would be bound to follow, subject of course (as all parties
agreed) to his overriding responsibility for the safety of his ship. An order as to how to get from where the ship was to portA, B or C
would not, however, be an order as to employment but an order as to navigation [[1999] QB 72, at p81].
See also Davenport, ‘Rhumb line or direct circle? — that is a question of navigation’ [1998] IMCLQ 502.
94 See Potter L] [2000] QB 241, at p 261.
95 Does it follow from Lord Hobhouse's statement that a master is obliged to enter a port even in the face of risk? The answer is
‘n0’. As Lord Hobhouse acknowledged, ‘the master remains responsible for the safety of the vessel, her crew and cargo. If an
order is given, compliance with which exposes the vessel to a risk which the owners have not agreed to bear, the master is enti-
tled to refuse to obey it; indeed, as the safe port cases show, in extreme situations the master is under an obligation not to obey
it’ (atp 658).
96 (1927) 29 Lloyd's Rep 190.
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therefore, liable. In other words, the distinction between care of cargo and management of ﬂhip i
one between want of care of cargo and want of care of the vessel indirectly affecting the cargo. Oras
Greer L] expressed it, ‘if the negligence is not negligence towards the ship but only negligent failye
to use the apparatus of the ship for the protection of the cargo, the ship is not . . . relieved’ (atp 200),

Fire
The carrier, under Art IV(2) (b), is excluded from responsibility for loss or damage arising or resylt.
ing from fire, unless caused by the actual fault or privity of the carrier.””
The courts have defined fire to mean a flame and not merely heat. So, mere heating, which

has not arrived at the state of incandescence or ignition, is not regarded as fire, according to Tempus
Shipping Co v Louis Dreyfus.*®
In the event of loss or damage due to fire, if the operative cause is a failure to exercise dye
diligence to make the ship seaworthy on the part of the carrier, this exception will not be available
to the carrier. In Maxine Footwear Co Ltd v Canadian Merchant Marine,®® the carrier could not invoke Art
1V(2) (b) when the cargo was lost because of a fire caused by oxyacetylene torches used for thaw-
ing frozen pipes.
If the fire is caused by the actual fault or privity of the carrier, he is not protected from liability
under this exception. Whether there is actual fault or privity on the carrier’s part is a question of fact,
The question of establishing the actual fault or privity of the carrier becomes a difficult issue where
the carrier is a public company. The reason for this is that the company acts through individuals and
not all negligent acts of the individuals working in a company need be necessarily the negligent act
of the company. According to Lennard’s Carrying v Asiatic Petroleum,'®® the negligent act of the individual
will be ascribed to the company only where he stands in an extremely special relationship to the
company — a relationship where it would be natural to say that the person acts and speaks as the
company. In other words, to make the company liable, the negligent act must be the act of that
individual who is the directing mind or the brain of the company. As Viscount Haldane expressed it:

... the fault or privity is the fault or privity of somebody who is not merely a servant or agent for
whom the company is liable upon the footing respondeat superior, but somebody for whom the
company is liable because his action is the very action of the company itself. It is not enough
that the fault should be the fault of a servant in order to exonerate the owner, the fault must
also be one which is not the fault of the owner, or a fault to which the owner is privy [at p 713].

Where the carrier does not supervise the work of his employees adequately, then it seems,
according to The Marion,'®" that it would be regarded as actual fault or privity of the carrier.

The carrier, in some circumstances, may be able to take advantage of the statutory provisions of
s 186 of the Merchant Shipping Act 1995 (previously s 18 of the Merchant Shipping Act 1979) asa
result of the combined operations of Art VIII of the Hague-Visby Rules and s 6(4) of the Carriage of
Goods by Sea Act 1971. Section 186 of the Merchant Shipping Act 1995 provides that ‘the owner of
a United Kingdom ship shall not be liable for any loss or damage . . . where any property on board
the ship is lost or damaged by reason of fire on board the ship’. ‘Owner’, for the purposes of this
section, includes any part owner and any charterer, manager or operator of the ship.

97 See Macieo Shipping Ltd v Clipper Shipping Lines Ltd (The MV Clipper Sao Luis) [2000] 1 Lloyd’s Rep 645.
98 [1930] 1 KB 699.
99 [1959] 2 Lloyd’s Rep 105.

100 [1915] AC 705.

101 [1984] 2 Al ER 243.
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At first sight, s 186 protection appears extensive. It must be pointc?d out, however, that this
sion is operative only where the goods are destroyed on board the ship. So, w.here goods Ca.tCh
fire on shore oron a lighter while awaiting loading or discharging, then L 186 will be moPeranve.

Another important point that must be noted about s 186 is that it Protects the shipowner

where the fire has been caused by the unseaworthiness of the vessel. It Is, therefore, of glteater
jdvantage than the fire exception under Art IV(2) of the Rules since the exceptions are .not available
o the carrier under the Rules where he has not exercised due diligence to make the ship seaworthy.

i i only to UK ships. :

NOterII:tcsa;r?:rlz;;:g: };:y oill s 186 ig ‘it is proved that the loss resulted from his personal act or
omission, committed with the intent to cause such loss, or recklessly and with knowlédg-e that 51'1ch
loss would probably result’. The onus to establish this is on the cargo o@er and this, in It);actt}ce,
may prove to be extremely difficult since he does not have the opportunity to access all the facts

surrounding the incident.

ils of the sea '
r;l::la';fier is not liable for loss or damage to the goods where it has occurred due to the Perﬂs, dan(—1
gers and accidents of the sea or other navigable waters (Art IV(2) (c)). Common law has 1ntc=.1rp1:et1(13i
the phrase ‘perils of the sea’ to refer to any damage that has been ce.xused by storms, sea wak\lter, (;;) -
sion, stranding and other perils that are peculiar to the sea or to a ship at sea that could not have been
avoided by the exercise of reasonable care. This exception only refers to perils encountered at sea, nzt
10 those encountered on land or any other form of transport.'® Arti.cle W (2){(c), h-owever, extenmi
the perils exception to other navigable waters, which would include rivers and other inland waters.

Act of God

The carrier is not liable for loss or damage to the goods that has resulted fr.om an act of God (Art
IV(2)(d)). At common law, this has been interpreted to mean acts that.are independent of human
intervention that could not have been prevented by the exercise of foresight and reasonable precau-
tion. In Nugent v Smith,'** the death of a horse through injuries received in a storm was held to be an
act of God, which the carrier was unable to prevent by taking reasonable measures.

Act of war, public enemies and riots

The carrier is not liable for loss or damage on account of act of war (ArtIV(2) (e)) War has b.een con-
sirued by common law to include a state of hostilities between states where diplomatic re-lam?n.s may
not have been severed. ' This exclusion is also probably wide enough to cover acts done in civil war.

i v Pandorf and Co (1887) 12 App Cas 518. )
:?)73- I.:nmilslsl:;nt;:: ;e:sallal:es ?iisc::;ed in relaﬁoxf to th1)s exce?)don in some Commonwealth jurisdictions is whett.xer it COUI:: be raised
when goods lost or damaged by the event constituting perils of the sea is rea.'sonably foreseeable. In Great China Metdl us(t;'t:un
Co Ltd v Malaysian International Shipping Corp Berbad (The Bunge Seroja) [1994] 1 Lloyd s.Rep 455, the New S?uth Walues Supre;xe” does,
following the Anglo-Australian approach, held that ‘damage to cargo . . . occasmnec} by a storm which was f<‘ax1§Ject.a eUS ©
not, of itself, exclude a finding that the damage was occasioned by perils of the sea’ (at p 47 0). See also the fo owmw%ﬂ1 . :;17
Canadian decisions: Re Complaint of Tecomar SA (The Tixpan) (199 1) 765 F Supp 1150 (SDNY); JJ Gerber and Co v S§ Sal;l:ilt HL bt“ .
F 2d 580 (2d Cir) (1971); New Rotterdam Insurance Co ¥ SS Loppersum 215 F Supp 56?: (1.963) (SDNY?; Chazles Goods ‘ awcuv.l;'xiza:r e
Ltd yVerrault [1971] 1 Lloyd's Rep 185. According to the US-Canadian approach, pen'ls of the sea’ refers t.o events peb oo
sea and are of ‘an extraordinary nature or arise from irresistible force or overwhelming powers, and which caunot be gu
against by the ordinary exertions of human skill’.
104 (1876) 1 CPD 423.
105 Kawasaki Kisen v Bantham §S Co [1939] 2 KB 544.
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The carrier is excluded from lability for loss or damage to the goods due to the act of public
enemies (Art IV(2)(f)). This probably includes the acts of enemies of the state and perhaps thoge
of terrorists and pirates.

The carrier is also not liable for loss or damage due to riots and civil commotions. This prob-
ably covers disturbances that do not amount to civil war Art IV(2) (k)).

Act of authorities and quarantine

The carrier is exempt from liability for loss or damage to the goods due to the arrest or restraing
of princes or rulers or people or seizure under legal process (Art IV(2)(g))- Under common law,
exclusion clauses worded similarly have been interpreted to apply to a number of situations. For
instance, it has been construed to cover loss or damage where the government of a country takes
possession of the goods through embargo, arrests or blockades; where there is a prohibition against
the import of goods; and where goods cannot be discharged due to quarantine restrictions. The
Hague-Visby Rules, however, specifically exclude liability for loss or damage to the goods caused
due to quarantine restrictions (Art IV(2) (h)).

Act or omission of shipper

The carrier is relieved of liability where the cargo has been damaged or lost because of the act or
omission of the shipper or owner of the goods, his agent or representative (ArtIV(2)(i)). It is dif-
ficult to envisage what this exception covers since there are specific exceptions relating to loss or
damage caused due to defective marking, defective packing or inherent vice of the goods.!% It has
been suggested that the exception could cover damage to the goods caused by improper stowage
due to the misdescription of the goods provided by the shipper.'”’

Strikes and lock outs

The carrier is relieved of liability for loss or damage on account of strikes or lock outs or restraint
of labour from whatever cause, whether partial or general (Art IV(2)(j)). The word ‘strike’ has been
defined by Lord Denning as:

... a concerted stoppage of work done by men with a view to improving their wages or condi-
tions, or giving vent to grievance, or making a protest about something or other, or supporting
or sympathising with other workmen in such endeavour. It is distinct from a stoppage brought
about by an external event such as bomb scare or by apprehension of danger.'®

Bills of lading normally have clauses (known as the Caspiana dause)'® that allow the carrier 0
discharge goods bound for a strike-bound port at any other safe and convenient port. The inclusion of
such clauses in bill of lading governed by the Hague-Visby Rules are not construed as a lessening of
the carrier’s obligation toward cargo management under Art MI(2) and, therefore, void under Art 1m(8).
Article TII(2), as interpreted in Renton v Palmyra, applies only to the method of loading, carrying and
discharging and not to the place of discharge.

106 See “Wastage and inherent vice’, below.

107 See Carver’s Carriage by Sea, at para 537.

108 The New Horizon [1975] 2 Lloyd’s Rep 314, at p 317.

109 Named after Renton v Palmyra Trading Corp of Panama [1957] AC 149.
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gaving life or property and deviation

[he carrier is not liable for loss or damage to the cargo while saving or attempting to save life or
property at sea (Art IV(2)(1)). It is not clear whether this provision covers deviation to save life,
or PrOperty at sea. Presumably, this exception refers to situations where the vessel, while on the
contract route, is delayed in completing the voyage because of attempts to save life or property on
board the carrier’s ship itself or on other ships it may have encountered on course. Further under
Art IV (4), the carrier is also not liable for loss or damage that is a result of reasonable deviation.''?

Wastage and inherent vice

The carrier is also protected from liability for wastage in bulk or weight or any other loss or damage
fiom inherent defect, quality or vice of the goods (Art IV(2) (m)). Inherent vice has been construed
45 the unfitness of the goods to withstand the ordinary incidents of the voyage despite the exercise
of care required of the cargo.'"!

Defective packing and marking

The carrier is not liable for loss or damage that is a consequence of insufficiency of packing
(At TV(2)(n)). Goods are regarded as insufficiently packed if they cannot withstand the kind
of handling that the goods are likely to undergo during the course of the voyage.''? If the carrier,
however, issues clean bills of lading, he cannot exclude liability for insufficient packing as against
the consignee or indorsee acting in good faith."**

Where goods are lost or damaged due to insufficiency or inadequacy of marks, the carrier is
protected by the Hague-Visby Rules (Art IV (2)(0)). However, where the bill of lading is transferred
1o a third party acting in good faith, the carrier will not be able to rely on this exception. If the
marks acknowledged on the bill of lading turn out to be inaccurate, the carrier can claim indemnity
from the shipper (Art II[(5))."*

Latent defects

The carrier is not liable for loss or damage to the goods that is caused by latent defects not discoverable
by due diligence (Art IV(2)(p)). It is not clear what this exception might cover. If it refers to latent
defects in the ship that seems to be already covered by Art IV(1).""* It has been suggested that this
exception bears a wider meaning and may protect the carrier where, for instance, damage is caused
by a shore crane belonging to him because of a latent defect that would not have been discovered by
the exercise of due diligence. This provision may also give an immunity additional to that specified in
Art TV(1) in that it would cover defects that would not have been discovered by the exercise of due
diligence in situations where the carrier could not show that he had in fact exercised due diligence.'*®

110 See ‘Duty to pursue the contract voyage’, above.

111 Albacora SRL vWesteott Laarance Line [1966] 2 Lloyd’s Rep 53. According to Lord Reid, ‘whether there is an inherent defect or vice
must depend on the kind of transit required by the contract. If this contract had required refrigeration, there would have been
no inherent vice. But s it did not, there was inherent vice because the goods could not stand the treatment which the contract
authorised or required’ (at p 59).

112 Silver v Ocean Steamship Co [1930] 1 KB 416.

113 See also ‘Documentary responsibilities’, above.

114 See ‘Shipper’s guarantee’, below.

115 See ‘Unseaworthiness’, under ‘Carrier’s Immunities’ above.

116 Scratton on Charterpartis, 20th edn, 1996, at p 445. See also Corporacion Angentina de Productores v Ropal Ml Lines Ltd (1939) 64 11 LRep
188, at p 192; The Antigoni [1991] 1 Lloyd’s Rep 209.
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Catch-all exception

Neither the carrier nor the ship is liable for loss or damage that arises or results from any othey
cause arising without the actual fault or privity of the carrier, or without the fault or neglect of the
agents or servants of the carrier (Art IV(2)(q)).

The opinion of commentators is that this provision cannot be given an ¢jusdem generis inter-
pretation since the list of exceptions provided in Art IV(2) does not form a single genus.'7 It jg
therefore, to be regarded as referring to circumstances not covered by Art IV(2)(2)-(p)- ’

The carrier can take advantage of this provision only if it can be established that the loss or dam-
age occurred without the actual fault or privity of the carrier and without the fault or neglect on the
part of his servants or agents. This exception was successfully invoked in Leesh River Tea Co v British Indiq
Steam Navigation.''* where cargo was damaged by theft of a storm valve cover by stevedores employed by
the carrier. The court came to the conclusion that the carrier was not responsible for the act of the ste-
vedore since the stevedore was not performing a duty for the shipowner when the theft took place. In
other words, the act of the thief was the act of a stranger; it was not done in the course of employmeng

The suggestion that a carrier could escape liability for an act that affects the cargo but whﬂe.
it is done outside the parameter of duties entrusted to the servant or the independent contractor is
irrational since it is reasonable to expect the carrier to be in control of the servants or independent
contractors who are on the ship with his permission. Therefore, should he not be held responsible
for all their acts — whether they are carried out in the course of discharging their duties for which
they were employed or not?

The onus of disproving negligence or privity is on the person claiming the benefit of this
exception. The burden is not discharged, however, where the cause is inexplicable. This, however,
does not mean that the carrier has to establish the precise cause. It is sufficient if he can disprove
negligence. In Goodwin, Ferreira & Co v Lamport and Holt,""” a crate, while being lowered onto a lighter,
broke open and damaged some other cargo in the vessel. The carrier was able to establish that he
had adopted a sound system of work and therefore escaped liability.

Limitation of liability

The Hague-Visby Rules contain provisions in respect of the extent of liability and time limitation and
the carrier is not allowed by the Rules to lower the liability limits or lessen the specified time limits."®

Liability for ‘loss or damage’

Under the Hague-Visby Rules, the carrier is liable for loss or damage. It is not clear from the
Rules whether the phrase ‘loss or damage’, which is used in a number of provisions,'*! covers
only the loss or damage to the goods carried or whether it includes loss or damage that the cargo
owner suffers — for instance, as a result of late delivery of the cargo by the carrier. The phrase was
construed in the context of Art II[(8) as covering loss in connection with goods due to discharge
at the wrong port and not restricted to actual loss or physical damage.'”” Likewise, the phrase in
the context of Art IV(1) and IV(2) was construed as covering loss caused to the cargo owner asa

117 Scrutton on Charterparties, 20th edn, 1996, at pp 445-6.
118 [1966] 2 Lloyd’s Rep 193.

119 (1929) 34 L1 IR 192.

120 See ‘Contracting out’, pp 262-5.

121 eg, Arts TMI(8), IV(1), IV(2), IV(4) and IV(5).

122 See Renton v Palmyra [1957] AC 149.

LIMITATION OF LIABILITY I 239

result of late delivery or misdelivery on the reasoning that the Rules, in dealing with contractual
Jiabilities, must have foreseen that contractual liabilities are not restricted purely to physical dam-
age. Devlin J stated the position in Anglo-Saxon v Adamastos Shipping Co'® thus:

The last question asks whether the words ‘loss or damage’ in s 4(1) and (2) of the Act relate
only to physical loss of or damage to goods. The words themselves are not qualified or limited
by anything in the section. The Act is dealing with responsibilities and liabilities under con-
tracts of carriage of goods by sea, and clearly such contractual liabilities are not limited to
physical damage. A carrier may be liable for loss caused to the shipper by delay or misdelivery,
even though the goods themselves are intact [at p 253].

Liability in contract and in tort and availability of limitation

The defences and limits of liability provided for in the Hague-Visby Rules according to Art IV bis (1)
apply in an acdon for loss or damage to goods covered by a contract of carriage whether the action
s founded in contract or in tort.'** Defences and limits of liability in respect of loss or damage to
goods as set out in the Hague-Visby Rules are available under Art IV bis (1) and (2) to the carrier
and to the servant or agent of the carrier as long as the servant or agent is not an independent car-
rier.' So, where the carrier employs independent contractors like stevedores to load and discharge
the goods from the ship; they cannot avail themselves of the extended protection available under
these provisions.

Until recently, if independent contractors wanted to avail themselves of the immunities pro-
vided in the Rules, the carrier needed to expressly include clauses that extend the protection to
them. 26 This express inclusion was to get around the privity rule in English law under which only
parties to the contract could rely on the contractual terms.'”” The clauses are known as ‘Himalaya’
clauses — named after the ship in Adler v Dickson,'** where a crew member was unable to invoke the
exception clause contained in the contract between passenger and shipowner because of the com-
mon law doctrine of privity of contract. The courts regard Himalaya clauses as effective in protect-
ing the stevedores. In New Zealand Shipping Co Ltd v AM Satterthwaite and Co Ltd (The Eurymedon),'?* the bill of
lading contained the following clause:

It is hereby expressly agreed that no servant or agent of the carrier (including every independ-
ent contractor employed by the carrier] shall in any circumstances whatsoever be under any
liability whatsoever to the shipper, consignee or owner of the goods or to any holder of the

123 [1957] 2 QB 233.

124 This provision was introduced by the Brussels Protocol.

125 An amendment introduced by the Brussels Protocol.

126 Adler v Dickson [1954] 2 Lloyd's Rep 267. See also Scruttons v Midland Silicones Led [1962] AC 446. Both of these cases establish the
sanctity of the privity of contract doctrine in English Jaw. However, the House of Lords in the latter indicated the circumstances
#n which a clause inserted in a contract may protect a third party. According to Lord Reid:

126 1 can see a possibility of success . . . if [first] the bill of lading makes it clear that the stevedore is intended to be protected by the
provisions in it which limit liability; [secondly] the bill of lading makes it clear that the carrier, in addition to contracting for
these provisions on his own behalf, should apply to the stevedore; [thirdly] the carrier has authority from the stevedore to do
that, or perhaps later ratification by the stevedore would suffice; and [fourthly] that any difficulties about consideration moving
from the stevedore were overcome . . . [at p 474].

127 Another means of protecting sub-contractors s to use circular indemnity causes whereby the cargo owner promises 1ot to sue
the sub-contractors and also promises to indemnify the carrier if it does (see Nipponfusen Kaisha v International Import and Export Co Ltd
(The Elbe Maru) [1978] 1 Lloyd’s Rep 606). Typically, if a cargo owner sues a sub-contractor in breach of the circular indemmnity
dlause, the carrier is likely to seek a stay of action or injunction from the courts.

128 [1954] 2 Lloyd's Rep 267.

129 [1975] AC 154.
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bill of lading for any loss or damage or delay of whatsoever kind arising or resulting directly
or indirectly from any neglect or default on his part while acting in the course of or in connec-
tion with his employment and, without prejudice to the generality of the foregoing provisions
in this clause, every exemption, limitation, condition and liberty herein contained and every
right, exemption from liability, defence and immunity of whatsoever nature applicable to the
carrier or to which the carrier is entitled hereunder shall also be available and shall extend
to protect every such servant or agent of the carrier acting as aforesaid and, for the purpose
of all the foregoing provisions of this clause, the carrier is or shall be deemed to be acting
as agent or trustee on behalf of and for the benefit of all persons who might be his servants
or agents from time to time (including independent contractors as aforesaid) and all such
persons shall to this extent be or be deemed to be parties to the contract on or evidenced by
this bill of lading.

The cargo was damaged during the unloading operations carried out by an independent firm
of stevedores. When sued, the stevedores relied on the clauses excluding liability in the bill of lad-
ing. The Privy Council held that the bill of lading was a contract between the stevedores and the
cargo owner that had been affected through the carrier who acted as the agent. Hence, the steve-
dores could rely on the exemption clauses contained in the contract of carriage. Technical points in
the law of contract formation like consideration were dealt with swiftly on the basis that the law
must take a pragmatic approach to commercial transactions.'*® Subsequent cases, such as Saimond and
Spraggon (Australia) Pty Ltd v Port Jackson Stevedoring Pty Ltd,"*! have applied the approach taken in the New
Zealand Shipping case, and it is common to include Himalaya clauses in bills of lading. In New Zealand
Shipping, Lord Wilberforce stated specifically that the principle was applicable to exemptions, limi-
tations, defences and immunities contained in the bill of lading (at p 169). Does this mean that
the stevedore will not be able to avail of other clauses in the contract — for instance, a jurisdiction
clause?

This issue came up for consideration by the Privy Council in The Mahkutai.'** The relevant clause read:

Carrier means the PT Rejeki Sentosa Shipping Co and/or subsidiary companies on whose
behalf the bill of lading has been signed . ..
4 Sub-contracting

(il The carrier shall be entitled to sub-contract on any terms the whole or any part of the
carriage, loading, unloading, storing, warehousing . ..

130 Of course, if the Himalaya clause had been held to be ineffective, the cargo owner could avoid the exception ciauses that operate
to his disadvantage by suing the third party who is unprotected by the exception clauses. As Lord Goff observed in The Mahluiai
[1996] AC 650:

... recognition has been given to the undesirability, especially in a commercial context, of allowing plaintiffs to circurnvent
contractual exception clauses by suing in particular the servant or agent of the contracting party, thereby undermining the
purpose of the exception, and so redistributing the contractual allocation of risk which is reflected in the freight rate and in the
parties’ respective insurance arrangements [at p 661].

Third party protection through contractual clauses has generated a great deal of academic discussion. See, for example, Reyn-
olds, ‘Himalaya clause resurgent’ (1974) 90 LQR 301; Clarke, “The reception of the Eurymedon decision in Australia, Canada and
New Zealand’ (1980) 29 ICLQ 132. See also Glebe Islund Terminals Pty Ltd v Continental Seagram Pty Ltd and Another (The Antwerpen) [1 9541
1 Lloyd’s Rep 213. For a review of the American position on such clauses, see Zawitoski, ‘Limitation of liability for stevedores
and terminal operators under the carrier’s bill of lading and COGSA’ [1985] JMLC 337. For a German view, see Schmid, “The
Himalaya clause under the law of the Federal Republic of Germany’ [1984] European Transport Law 675.

131 [1981] 1 WLR 138. See also the following where the Himalaya clause was ineffective: Raymond Burke Ltd v The Mersey Docks and
Harbour Co [1986] 1 Lloyd’s Rep 155; Lotus Cars Ltd and Others v Southampton Cargo Handling Plc and Other and Associated British Ports (The
Rigoletto) [2000] 2 Lloyd’s Rep 532.

132 [1996] AC 650.
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The merchant undertakes that no claim or allegation shall be made against any servant, agent
or sub-contractor of the carrier, including but not limited to stevedores and terminal operators
... every such servant, agent and sub-contractor shall have the benefit of all exceptions, limi-
tations, provision, conditions and liberties herein benefiting the carrier as if such provisions
were made expressly for their benefit. ..

19 Jurisdiction clause

The contract evidenced by the bill of lading shall be governed by the law of Indonesia and any

dispute arising hereunder shall be determined by the Indonesian courts according to that law

to the exclusion of the jurisdiction of the courts of any other country.

The question at issue was whether the shipowner as sub-contractor could rely on the jurisdiction
clause. Did the word ‘provisions’ in the Himalaya clause bring within it the jurisdiction clause?The Privy
Council came to the conclusion that it could not since a jurisdiction clause did not benefit only one party.
Jt was not like an exception or limitation clause. It ‘embodies a mutual agreement under which both par-
ies agree with each other as to the relevant jurisdiction for the resolution of disputes’ (at p 666). Could
the word ‘provision’ in the clause have made a difference, given that it appeared in the centre of a series
of words that share the same characteristic, imparting benefits as opposed to rights that entail correlative
obligations on the cargo owner? The word ‘provision’ in their opinion was ‘inserted with the purpose
of ensuring that any other provision in the bill of lading which, although it did not strictly fall within
the description “exceptions, limitations . . . conditions and liberties” nevertheless benefited the carrier
in the same way in the sense that it was inserted in the bill of lading for the carrier’s protection, should
enure for the benefit of the servants, agents and subcontractors . . . It cannot therefore extend to ... . an
exclusive jurisdiction clause, which is not of that character’ (at p 666). Of course, it is possible to get
around the decision in The Mahkutai by drafting a clause suitably worded to include the jurisdiction clause.

Although clever drafting may widen the extent of protection offered to an independent con-
tractor, the Himalaya clause is subject to the mandatory limitations imposed by the Hague-Visby
Rules. So, in The Starsin,'® the court held that the Himalaya clause protected the owner to the same
extent as the carrier was itself protected under its contract of carriage. A wider exemption available
1o the independent contractor would be void under Art III(8).

Reforms to the doctrine of privity as reflected by the Contracts (Right of Third Parties) Act
1999 mean that extensive clauses are not required in contracts for a stevedore to take advantage of
the exemptions and limitations in the contract. The reform came about as a consequence of dis-
content with the doctrine of privity Widely regarded as outdated," the doctrine came under pres-
sure not only from academics, but also the judiciary. For instance, Steyn L in Darlington BC vWiltshier
Northern Ltd'3® expressed his discontent clearly:

The case for recognising a contract for the benefit of a third party is simple and straightfor-
ward. The autonomy of the will of the parties should be respected. The law of contract should
give effect to the reasonable expectations of contracting parties. Principle certainly requires
that a burden should not be imposed on a third party without his consent. But there is no
doctrinal, logical, or policy reason why the law should deny effectiveness to a contract for the
benefit of a third party where that is the expressed intention of the parties. Moreover, often, the

133 [2003] 1 Lloyd’s Rep 57.
134 Countries with 2 common law background, such as the US and New Zealand, abolished the privity rule well before England.
135 [1995] 1 WIR 68.
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parties and particularly third parties organise their affairs on the faith of the contract. | will not
struggle with the point further since nobody seriously asserts the contrary [at p 76).

The Law Commission, which started work on the reform of privity in 1990, publisheq i
final report Privity of Contract: Contracts for the Benefit of Third Parties in 1996,'3¢ which also included 3 draf
Contracts (Rights of Third Parties) Bill. With further amendments, the Bill received the Royal Asseny
on 11 November 1999 and came into force on 11 May 2000.

Section 1(1)(a) of the Contracts (Rights of Third Parties) Act 1999'7 enables the third party o
enforce contractual terms, indluding exclusion clauses and limitation clauses (s 1(6)), where there is
express provision that he may There is no requirement that the third party be named according to s | (3);
so wording such as ‘independent contractors shall have the right to enforce the contract’ will suffice.
Section 1(1)(b) enables a third party to enforce the contractual terms where the contract purports to
confer a benefit on that third party, and there is no indication that the parties did not intend the term tq
be enforceable by the third party 8 Section 6 of the Act lists the exceptions and, according to s 6(5).15

Section 1 confers no rights on a third party in the case of:
lal  a contract for the carriage of goods'by sea; or . ..

except that a third party may in reliance on that section avail himself of an exclusion or
limitation of Liability in such a contract,

Definitions of contract for the carriage of goods by sea and bills of lading are dealt with in s
6(6) and (7):

means a contract of carriage:

lal  contained in or evidenced by a bill of lading,
transaction; or

[b)  under or for the purposes of which there is given an undertaking which is contained in
a ship’s delivery order or a corresponding electronic transaction.

sea waybill or a corresponding electronic

{7) For the purposes of sub-s (4):

(al  “bill of lading’, 'sea waybill’ and ‘ship’s delivery order’ have the same meaning as in
the Carriage of Goods by Sea Act 1992; and

(b) a corresponding electronic transaction is a transaction within s 1(5) of that Act which

corresponds to the issue, indorsement, delivery or transfer of a bill of lading, sea
waybill or ship’s delivery order.

Although the Act excludes bills of lading for obvious reasons — to avoid overlap with the Car-
riage of Goods by Sea Act 1992 — s 6(5) does specifically provide that a third party can avail of the

136 Taw Com No 242. For an analysis, see Burrows, ‘Reforming privity of contract: Law Commission Report No 242’ [1996]
LMCLQ 467.

137 Available in Carr and Goldby, International Trade Law Statutes and Conventions, 2.
www.hmso.gov.uk.

138 Note that s 2 allows variation and rescission by the contracting parties. Broadly, it revolves around assent/reliance, and, once the
third party has communicated assent or reliance, the third party's entitlement cannot be varied without consent.
139 Note that this exclusion does not affect charterparties. For further analysis of the effect of the Act on carria

ge of goods by sea,
see Treitel, “The Contracts (Rights of Third Parties) Act 1999 and the law of carriage of goods by sea’, in Rose (ed), Lex Mercatoria

(Essays on International Commercial Law in Honour of Francis Reynolds), 2000, LLP.

nd edn, 2011 Routledge-Cavendish. Also available at
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ion and limitation of liability in such a contract. This means that s 1 would be avaﬂal.)le toa
ex-duﬂ provided the conditions set outin s 1(1) (a) or (b) are met. Being limited to exclusion @d
t-hlr-dmiia;tlyof liability, the issue of whether a third party can avail himself of a ]'urisdi(?_tion clause will
h:;ld to be addressed specifically through an appropriately worded Himalaya clause in the contract.
n

Calculation of liabili%

P: it/weight :

;icalffoguit/gg lﬁ{gty gnder Art IV(5)(2) is calculated in terms of package, unit or weig‘ht of the:
and the shipper can invoke that calculation that yields a higher amount. The .words package

cardg:;mt, have not attracted analysis in the English courts, and the words are used interchangeably.

1 In calculating liability for damage under Art IV(5)(a), it seems reference will be made only to

the physical damage as at the date of discharge.'*!

ntainer - .
1?:. container is used, the method for calculating the amount of Liability is set out in Art IV(5)(c),

which states:

Where a container, pallet or similar article of transport is used to cons.olidate goods, the ntxlr::-
ber of packages enumerated in the bill of lading as packed in such artlc.le of transp'ort sha [ be
deemed the number of packages or units concerned. Except as aforesaid, such article shall be
considered the package or unit.

It is not clear, however, from this Article, as to who shoulders the r.esponsibil.ity of entern}ig
the number of units in the container — the shipper or the carrier. In pracu'ce, the sl.npper packs ; 1e
container and enters the number of packages in the container on the bﬂl.of ladm'g. Prtehsuma )Crl
where the shipper is the party responsible for the entry of details on the' bill of lading, Heg nfi}e1
not be taken as conclusive evidence in the event of calculating damages, since, u:nd.er Art ITI( .),’ 143
carrier can make his reservations known on the bill of lading with ph.ras.es like “said to con;lam .h
Carver suggests that it would be wise for the carrier to take such. precauuonalry nr]lgasures w. Trethe
has not had the opportunity to check the number of packages in the container.'*® Conversely, the

140 The Hague Rules 1924 do not have a special provision in respect of containers. For the US approach to contamerii‘s?ﬁon and per
package limitation, see, for example, Alexander, ‘Containerisation, the per package limitation and the cor.me.pt ?f alrr ;)ipllj:]);m_
nity’ (1986) 11 Maritime Lawyer 123; Luciano, ‘Much ado about packages: containers and the COGSA limitation of liability

vision’ (1982) 48 Brooklyn LR 721. )

141 5:: Serena Navigation Ltd v Dera Commercial Establishment and Another (The Limnos) [2008] EWHC 1036 (Comm) at paras
37-44. ) . ' .

142 Tn Owners of Cargo Lately Aboard the River Gurara v Nigerian National Shipping Line Ltd [1997] 1 Lloyd’s R.ep 225, the bill of laslmgli ggi\]r:me
by the Hague 1924 stated that the container was said to contain eight cases inside the container. The court held at. ability
was to be calculated in terms of the number of packages in the container. However, where the conte'nts of the container :vere
expressed in a manner that did not make clear whether the goods were packed separately, the container would be treated as
the package. It seems that use of words such as ‘said to contain’ may not be sufficient. However, see Ace Imports I..td v Compan!.a;lia
de N Lloyd Brasileiro (The Esmemlda) NSW Sup Ct, 12 Aug 1987, where the bill of lading stated that the container was sai ﬂ:o
conra.i.:l 437 boxes and along the margin the words "particulars furnished by shipper of goods’. There was also a clause on the
bill of lading above the master’s signature which read: _ ' o .
Shipped on ioard the above vessel . . . weight, measure, . .. quantity, condition, contents . . . if mentioned in this bill ofl‘1 ladb.mg
were furnished by the shippers and were not or could not be ascertained or checked by the master unless the contrary has been
expressly acknowledged and agreed to. The signing of this bill of lading is not considered as such an agreement . . . ——_—

The court held that any inference about the number of packages in the container was rebutted by the terms of the bill o g

143 Carver’s Carriage by Sea, at para 557.
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carrier could always cover the risk he undertakes in issuing a bill of lading with no reservations by
charging additional freight.

Doubts have been raised by legal commentators about the flexibility of Art IV(5)(c) to handje
novel methods of cargo transportation. For instance, Scrutton states that the provision does not
make room for roll-on roll-off trucks.'** However, as Carver states, it is difficult to understand wh;
this uncertainty about Art IV(5) (c) exists at all given that it acknowledges the possibility of items of
transport similar to containers that are used to consolidate the goods.'** Further, given the judicia]
expertise at sleight of hand, there should be no difficulty in applying Art IV(5) (c) suitably to nove|
methods of transport in the future.

Where containers are used for consolidation, it seems that items as packaged will have to he
indicated to qualify as units for the purposes of Art IV(5)(c). A reference to 200,945 pieces of

posters and prints without any indication of how they were packaged was regarded as one unit for
purposes of limitation.!#¢

Monetary unit for calculation

The unit of account for calculation purposes is the Special Drawing Right (SDR) as defined by the
International Monetary Fund (Art IV(5)(d)). The UK replaced the Poincaré Franc as drafted in the
1968 convention with the SDR since it is a party to the Brussels Protocol of 1979, The SDR is based
on a basket of currencies and is not tied to the price of gold.

The limitation amounts prescribed by the Hague-Visby Rules are 666.67 units of account per
package or unit or 2 units of account per kilo of the gross weight of the goods lost or damaged, which-
ever is the higher (Art IV(5)(a)). These amounts are to be converted into national currency on the
basis of the value of the currency on a date to be determined by the law of the court seized of the case.

If the shipper declares the value of the goods and it is inserted in the bill of lading, then the
limitation of liability under the Hague-Visby Rules can be broken. However, insertion of the value
as declared by the shipper on the bill of lading is only prima facie evidence and is not binding or
conclusive evidence on the carrier (Art IV(5)(f)). In practice, cargo owners rarely declare the full
value of the cargo. The reason is purely financial since the amount payable for an increase in freight
charges is likely to be far greater than that of obtaining insurance cover.

A question likely to arise in the context of Art IV(5)(a)'¥ is whether the carrier can rely on
the limitation amount in the event of his breach of the overriding Art ITI(1) obligation.'*® It appears
from The Happy Ranger'*” that the inclusion of the phrase ‘in any event’ would allow the carrier to limit
his liability. Referring to two decisions, one in the US*® and the other in Canada,'™! Tuckey 1] said:

... if the loss resulted from unseaworthiness . . . caused by want of due diligence on the part
of the carrier . . . the exceptions from immunity are of no avail to the carrier but the limitation

144 Scrutton on Charterparties, at Chapter 15, p 451.

145 Carver’s Carriage by Sea, at para 557.

146 El Greco (Austrulia) Pty Ltd v Mediterrancan Shipping Co [2004] 2 Lloyd’s Rep 537.

147 It reads:
Unless the nature and value of such goods have been declared by the shipper before shipment and inserted in the bill of lading,
neither the carrier nor the ship shall in any event be or become liable for any loss or damage to or in connection with the goods in
an amount exceeding . . . [emphasis added].

148 See Maxine Footwear Co Ltd v Canadian Government Merchant Marine Led [1959] 2 Lloyd’s Rep 105 for effect of breach of Art III(1) on Art
IV(2) and The Kapitan Saharov [2002] 2 Lloyd’s Rep 255 for effect on Art v(s).

149 [2002] 2 Lloyd’s Rep 357.

150 The johnWeyerhaeuser [1975] 2 Lloyd’s Rep 439.

151 Falconbridge Nickel Mines Ltd v Chimo Shipping Ltd [1969] 2 Lloyd's Rep 277.
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to liability in r 5 where the words ‘in any event’ are used applies . . . I think the wo.rd's ‘in any
event’ mean what they say. They are unlimited in scope and | can see no reason for giving them
anything other than their natural meaning . .. [at p 3641

The carrier and shipper may agree to fix a higher maximum of liability but cannot reduce the
maximum that is set by the Hague-Visby Rules (Art IV(5)(g))- Any clause that'attempts to reduce
the level of liability to a level below that set by Art TV(5) (a) will be nu]..l and void (Art III(8)).

Under the Hague Rules, the amount recoverable is 100 pounds sterling per package (ArtIV(5)),
,nd the monetary units are taken to be as gold value.'**

Loss of limitation
'Ic‘lirgrerz;r and the ship lose the benefit of the limitation provisif)ns where it is proved that t111(e
damage resulted from an act or omission of the carrier done with intent to cause damage or reck-
jessly and with knowledge that damage would probabl‘?f result (Art IV(S) (e))- . .
The Hague-Visby Rules do not provide any guidelines on establishing rec'klessness.'d e couFI
may look to other conventions where similar phrases have attrécted analysis for gui ance% tl<1:~r
instance, in Goldman v Thai Airways,"® the concept of recklessness in the .context of Art 25 o the
Warsaw Convention as amended at The Hague in 1955 and implemented in the UK by t]r-le C.arrlage
by Air Act 1961 was examined. The court there held that the test 9f recklessness was sub]elfluve, not
objective, in that the state of the pilot’s mind was of paramount importance. The c01.1rt di 11;110t selef
it fit to attribute to the pilot knowledge that another pilot may have possessed or which he himse

should have possessed.

Servant/agent of carrier - N
The servant og the agent of the carrier will lose the benefit of both the limitation provisions and

the defences available to him under Art IV bis (4) where it is proved that the damage resulted fro'm
the act or omission of the servant or agent done with intent to cause damage or recklessly and with
knowledge that damage would probably result.

ime limitation
'IT'll\?'lcaerrliLTa:;td the ship shall, in any event, be discharged from all liability in I:espect of the goods,
unless suit is brought within one year of their delivery or of the date on Wh]..Ch they would h:;e
been delivered (Art II(6)). This period, however, may be extended if the parties so agree after the
cause of action has arisen.'* It is not clear from the Hague-Visby Rules whether delivery is seen lii
occurring during or at the end of the discharge or when the goods are received by the consignee.

152 See The Rosa § [1988] 2 Lloyd's Rep 574, clarifying that the words of Ar¢ IX were intended to have the effect of a(pressingdtl‘i:\l
sterling figure as a gold value figure (at p 578). Of course, as Justice Hobhouse stated in this case, the Il:n.upose of the g:ll ue
is to escape from the principle of nominalism (at p 579). See also Feist v Societe Intercommunale Belge de Electricite [1934] AC 161.

153 [1983] 1 WLR 1186. See Chapter 10, Loss of limits of liability. o . .

154 Note that the parties cannot agree to reduce the period. However, where the claim is in relauo,n to matters that fal;.lhi ot'ltsn'l;o :he
scope of the Rules, the parties are free to determine the ime limit. See The Ion [1971] 1 Lloyd’s Rep 541 and The Zhi Jiang
[1991] 1 Lloyd's Rep 493 (NSW, Australia). , A _

i55 See Tm:J!igum Beheer v Gold Stavraetos Maritime Inc (The Soniz) [2003] 2 Lloyd's Rep 211, where time ran from actual discharge. The facts
of the case are peculiar and may have influenced the decision.
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The courts have construed this provision restrictively in favour of the defendant. If the action is pog
to be time barred, suit must be brought within one year in the jurisdiction in which the dispute is finally
decided. In Compania Columbiana de Seguros v Pacific SN Co,*¢ the plaintiff initiated the action in the US, even
though the bill of lading had provided for exclusive English jurisdiction. By the time the mistake wag dis-
covered, the one-year time limit had lapsed and the action was held to be time barred in the English coyry
The word ‘suit’'*” has been construed as including arbitration proceedings provided the bill of
lading has an arbitration clause or the parties have agreed to go to arbitration after the cause of action
has arisen. In The Merak,'*® the arbitration clause of the charterparty had been incorporated intq the
bill of lading, and the court held that the time bar applied to the arbitration clause thus imported,
In the event of arbitration, s 12 of the Arbitration Act 199615 provides beneficial relief by alloye

ing the court to extend time for beginning arbitral proceedings. The issue in the context of the Ruleg
is whether the courts can extend the time using this provision despite the one-year time bar imposed
by Art II(6). The Arbitration Act 1950 in s 27 gave a similar discretion to the courts to extend the:
time for beginning arbitral proceedings. In Nea Agrex SA v Baltic Shipping Co Ltd and Intershipping (The Agios
Lazaros), '*° where the charterparty attracted the application of the Hague Rules through a clause para-
mount, the court was of the opinion that the discretion under s 27 would apply. According to Goff I

.- . in my judgment, it is wrong to say either that the discretion under s 27, though applicable,
can never be exercised otherwise than adversely to the applicant, which is illogical anyway, or
even that it can only be exercised in exceptional circumstances. Moreover, although the impor-
tance of the factor that one is dealing with the time bar imported by the Hague Rules may make
it rare, it is not a matter of principle that it should only rarely be exercised. At the end of the
day in my judgment, the court must consider, having regard to all the facts and circumstances,
whether the applicant has made out a case of ‘undue hardship’ which is the criterion laid down
by the statute and whether it would be fair to extend the time.

I would, therefore, allow the appeal and hold that the respondents were subject to the time in
Art [11(6), but on the cross notice | would hold that the plaintiffs commenced arbitration in due
time and the claims are not barred and, although on this finding it is academic, | would also hotd
that s 27 of the Arbitration Act 1950 applies and that the discretion under that section is exercis-
able in accordance with the principles | have enunciated, and in this case, if contrary to my view
arbitration was not effectively commenced by the letter . . . | would extend the time [at p 56].

What is the position then with regard to a bill of lading that attracts the mandatory application of
the Hague-Visby Rules? It seems from Kenya Railways v Antares Co Pte Ltd (The Antares) (Nos 1 and 2)¢! that the
courts will have no discretion to extend the time limit. Article ITI(6) excludes the operation of s.27.'62

156 [1963] 2 Lloyd’s Rep 527.

157 An issue likely to arise (given the popularity of mediation as an alternative form of dispute resolution) is whether mediation
will come within the ambit of ‘suit’ for the purposes of Art MI(6). Since it covers arbitration, there is no reason it should zot.
However, it is possible to argue the contrary, since mediation does not share the features of arbitration, for example, formality,
enforceability, and so on (see Chapter 20).

158 [1964] 2 Lloyd’s Rep 527. See also Nea Agrex SA v Baltic Shipping Co Ltd and Intershipping (The Agios Lazaros) [1976] 2 Lloyd’s Rep 47; The
Ion [1971] 1 Lloyd’s Rep 541.The position with respect to the application of time bar on arbitration clauses is different in the
US. See Son Shipping Co Inc v de Fosse and Tanghe (1952) 1999 Fed Rep (2nd) 687.

159 Note that the Arbitration Act 1996, although giving freedom to the parties to agree when arbitral proceedings are to be
regarded as commenced in s 14, lists the circumstances in which the arbitration is to be regarded as commenced. See Seabridge
Shipping AB v AC Oxsleff § Efef’s A/S [1999] 2 Lloyd's Rep 685 and The Smaro [19997 1 Lloyd’s Rep 225.

160 [1976] 2 Lloyd’s Rep 47.

161 [1987] 1 Lloyd's Rep 424. See also The Ion [1971] 1 Lloyd's Rep 541, where an agreement between the parties for a three-

month time limit for arbitration (in a charterparty) incorporated into a bill of lading was held invalid to the extent it was in
conflict with the Rules.

162 See Lloyd 1] at p 428.
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Where there is a breach of contract as in unauthorised deck stowage, the time limit, as specified
in the Hague-Visby Rules, still applies, since s 1 (2) of the Carriage of Goods by .Sea Act 1‘971 pro;
des that the Rules ‘shall have the force of law’ and Art III(Q states that the. carrier shall in any evend
. discharged of all liability. Where there is unjustified deviation, the time limitation (.:lause woul
“ available for the same reasons. Of course, where the Hague-Visby Rules have been incorporated
:(c,lunta_rﬂy by the parties, the question would be a matter of colnstru.ctl.on. e

The Hague-Visby Rules allow the parties to extend the time hmlt.aft.er the cause o : aCti(:n
has arisen, but there is no reason why an agreement to extend the time limit before the a(.:tlon as
srisen will not be permitted. Presumably, the conduct of the parties, although nc?t 'amount.mg t? an

ress agreement, would also be regarded as sufficient for waiver of the provision of tdme limit
expedﬁed under the Hague-Visby Rules. . N

Article ITI(6) has far-reaching consequences. Not only has it the. eﬁiit of barring the ¢ ;lm,
but it also extinguishes it. In Aries Tmker Corp v Total Transport Ltd (The Aries),'®* cargo had bfeen s Tc}:lrt
delivered, and the cargo owners made a deduction in the freight to cover the short deh?w:ry(.1 he
carrier sued two years after delivery for the balance of the freight, a.nd the. Il clanTleh the
defence of set-off. The House of Lords held that the defence was madn.uss1ble since any right on
which it might have been initially based had been extinguished by the time l-apse.

Given the consequences of Art III(6), it is important that the correct clal.mant. and the correct
defendant are sued in the competent jurisdiction within the stipulated period since the correct
claimant or defendant cannot be joined once the period has expired.'** ' .

An action for indemnity, however, may be brought outside the 12-month per?od. acFordlng tZ
Art TT1(6) bis,'s® provided the action for indemnity is initiated w1th1n the normal hmltatlo.n perio
of the courts seized of the case. In England, ss 2 and 5 of the Limlt.auon Act 1980 bar the initiation
of a claim in contract or tort, respectively, after the expiration of six years.

Shipper’s duties and immunities

i for loadin .
'!D'htlll—'l‘;’g?l‘e?:ﬁsby Rules are sgent regarding the shipper’s obligation to bring the goods alongside t}llle shd.llp
for loading. According to Art 1(e), the carrier’s responsibilities for the goods start fr.om the ﬂIPe when the
goods are loaded, which suggests that the shipper has to bring the goods alongside th'e ship. Howev:r};
according to the judgment in Pyrene v Scindia Navigation Ltd,'*® the parties are free to determine th; t{:)le ‘eail
is going to play in the contract of carriage. Where such arrangements are m?de', the extent o 1e rights
and obligations between the parties will be considered under the general principles of contract law.

Shipper’s guarantee

The shipper is deemed to have guaranteed to the carrier at the time of shipment tl}e accuracy of the
marks, number, quantity and weight provided by him. Where the carrier incurs loss, dajmage ax'ld
expenses as a consequence of the inaccuracies of the particulars, the carrier has a right of indemnity
against the shipper (Art ITI(5)).'¥

163 [1977] 1 Lloyd's Rep 334. _ B

164 See The Jay Bola [1992] 1 Lloyd’s Rep 62; The Havhelt [1993] 1 Lloyd’s Rep 523. On amendment (.Jf cause of action, seed'f'h;Pwn;c;gl”S]
1 Lloyd's Rep 223. See also Fort Sterting Ltd and Another v South Atlantic Cargo Shipping NV and Others (The Finnrose) [1994] 1 I.loy; Ij ec;l), " h »

165 There is no equivalent in the Hague Rules. See Lauritzen Reefers v Ocean Reef Transport Ltd SA (The Bukhta Russkayr) [1997] 1 Lloyd’s Rep 744.

166 [1954] 2 QB 402. . o

167 L‘ Jar]vis 'QExpanding the carrier’s right to claim indemnity under s 3(5) of COGSA for inaccurate bills of lading’ (1986) 24

Duquesne Law Review 811.
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:I'here is, howex.rer, a problem with this provision. It does not specify whether the carrier jy
the right of indemnity as against the consignee or indorsee. Carver suggests that Art II(5) is Cara.
fully worded so as to make only the shipper liable since the guarantee is expressed as a recig] ;

and is, therefore, in a better position to guarantee the veracity of the statements made.

Where the carrier is aware that the statements made by the shi; f:
al
will lose his right of indemnity, U Pper are fa'se, presumably, b

Dangerous goods

to the shipper. The shipper will be liable for all damages arising directly or indi

e g€s arising directly or indirectly as a resulg o
Where goods are shipped with the carrier’s consent and knowledge and the goods become

danger to ot}%er cargo or the ship, the carrier is at liberty to land them at any place, destroy them g

render them innocuous. In the event of such an act, the carrier will be liable only in general average

Fhat are physically dangerous. It is possible to argue that it is restricted to physically dangerous, 4 ly
ing the eusdem generis rule of statutory interpretation.'®® A recent decision indicates that the \;ro}:fi i;
not restricted to events that are ‘physically dangerous’. In Effort Shipping Co Ltd v Linden Management 34 qnd
Another,'” a cargo of processed nuts infested with a beetle of voracious appetite (Khapra beetle) was
held to be dangerous for the purposes of Art IV(6).The shipper was held liable to the carrier for :lam-
ages arising out of the need to destroy the cargo and fumigate the ship. The question of whether the
presence of animal life, such as rats, in the cargo will be regarded as rendering the cargo dangerous
will depend on the facts. For instance, in Bunge SA v Adm Do Brasil Ltd and others (The Darya Radhe), the factnal
findings of the presence of a few rats in the cargo were insufficient to render the cargo da’ngerous"1

Further, Art IV(6) does not make it clear whether the consignee or the endorsee is liable to the.

carrier. It could be that it affects only the shipper since he is the person in the best position to know
the nature of the cargo shipped.

No fault

The sh.ippe?- wﬂl not be held responsible for the loss or damage that is sustained by the carrier or
the ship arising or resulting from any cause without the act, fault or neglect of the shipper, his
agents or his servants (Art IV (3)).

Carver submi'ts that this provision is not intended to relieve the shipper from liability for the
guarantee he provides that the goods shipped are not dangerous under Art IV (6).'* This suggestion

168 Carver’s Carriage by Sea, at para 521,

169 See Carver’s Carriage by Sea, para 566.
170 [1998] 2 WIR 206.

171 [2009] EWHC 845 (Comm).

172 Carver's Carriage by Sea, at paras 544 and 545.
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s based on the belief that the guarantee is an absolute guarantee and the shipper is liable whether he
Jmew the goods were dangerous or not. This view, however, seems to place the shipper under an unfair
purden. Besides, there is no suggestion in Art IV(6) that the guarantee provided by the shipper applies
i all eventualities. The better view, therefore, is that Art IV(3) will relieve the shipper of liability where
goods the shipper reasonably believes to be safe subsequently become dangerous and cause damage.

A recent case, however, has put the above uncertainty to rest. The House of Lords, in Effort
Shupping Co Ltd v Linden Management SA,'”* examined whether Art TV(3) qualified the liability imposed
on the shipper by Art IV(6). Failing to find an answer in the travaux préparatoires of the Hague Rules,
the House of Lords turned to the historical setting of the Hague Rules to find a solution. Since the
approach taken in Brass v Maitland'’* was the prevalent view at the time the Hague Rules were drafted,
Lord Steyn surmised that, if drafters had wished to adopt a position that ran counter to the widely
accepted view of the time, they would have catered for this in Art IV(6). In the absence of any indi-
cation that the shipper’s actual or constructive knowledge was relevant in Art IV(6), the provision
was seen as free-standing, imposing strict liability on the shippers in relation to the shipment of
dangerous goods, irrespective of fault or neglect on their part. According to Lord Steyn:

. the overall position is that the language of Art IV[8), read with Art IV(3), tends to suggest that
Art IV(6) was intended to be a free-standing provision . . . As against that there is the fact that
the United States courts have interpreted Art IV(3) as qualifying Art IV{6). Given the desirability
of uniform interpretation of the Hague Rules, the choice between the competing interests is
finely balanced. But there is a contextual consideration which must also be weighed in the
balance. It is permissible to take into account the legal position in the United Kingdom and in
the United States regarding the shipment of dangerous cargo before the Hague Rules were
approved. It is relevant as part of the contextual scene of the Hague Rules: Riverstone Meat
Co Pty Ltd v Lancashire Shipping Co Ltd."™ In Brass v Maitland, the majority held that under
a contract of carriage there is a term implied by law that a shipper will not ship dangerous
goods without notice to the carrier; the obligation is absolute. The same view prevailed in
the Court of Appeal in Bamfield v Goole and Sheffield Transport Co Ltd"” and in Great Northern
Rly Co v LEP Transport and Depository Ltd."”” This view was controversial. It was disputed in a
string of minority judgments in Brass v Maitland and in Bamfield v Goole and Sheffield Transport
Co Ltd; see, also, Mitchell, Cotts and Co v Steel Bros and Co Ltd (1916);"7® and Abbott’s Merchant
Ships and Seamen, 13th edn, 1892, p 522. Nevertheless, the law of England was as held by the
majority in Brass v Maitland. That view probably would have been regarded as authoritative in
most countries in what was then the British Empire. In 1861, a court in the United States (the
Massachusetts District Court) adopted the majority holding in Brass v Maitland as a sound rule
on the policy grounds, viz, that ‘It throws the loss upon the party who generally has the best
means of informing himself as to the character of article shipped’ [Pierce v Winsor;' see also
Parsons, A Treatise on the Law of Shipping and the Law and Practice of Admiralty, Vol 1, 1869, pp
265-66). That remained the legal position in the United States until the conferences that led to
the adoption of the Hague Rules. The United States was then already a great maritime power.
Its shipping law was a matter of great importance. The British Empire was in decline but, col-
lectively, the trading countries under its umbrella controlled a considerable proportion of the
ocean-going world trade. That means that, at the time of the drafting of the Hague Rules, the
dominant theory in a very large part of the world was that shippers were under an absolute

173 [1998] 2 WIR 206.

174 (1856) 26 17 QB 49.

175 [19611AC 807, at p 836, per Viscount Simonds.
176 [1910] 2 kB 94.

177 [1922] 2 kB 742,

178 [1916] 1 KB 610, at pp 613-14, per Ackin J.
179 (1861) 2 Sprague 35, at p 36.
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obligation not to ship dangerous goods. The circumstance must have been known to those
who drafted and approved the Hague Rules. No doubt they also knew there was an alternative
theory, namely, that the shipper of dangerous goods ought only to be liable for want of due
diligence in the shipment of dangerous goods. If this contextual scene is correctly described
... one s entitled to pose the practical question: What would the framers of the Hague Rules
have done collectively had they been minded to adopt the step of reversing the dominant theory
of shippers; liability for the shipment of dangerous goods? There is really one realistic answer-
they would have expressly provided that shippers are only liable in damages for the shipment
of dangerous goods if they knew or ought to have known of the dangerousness of the goods,
In that event, the three parts of Art IV(6) would have had to be recast to make clear that the
shippers’ actual or constructive knowledge was irrelevant to the carriers’ right to land danger-
ous cargo, but a condition precedent to the liability of the shippers for damages in the second
part. Moreover, if this idea had been put forward for discussion, the travaux préparatoires would
no doubt have reflected the observations of carriers on such a fundamental change to their
rights. The idea was never put forward. The inference must be that the framers of the Hague
Rules proceeded on what was at that time an unsurprising assumption that shippers would be
absolutely liable for the shipment of dangerous cargo.

In all these circumstances, | am constrained to conclude that, despite the decisions of the
United States courts, the best interpretation of the language of Art IV(6) read with Art IV(3)
seen against its contextual background, is that it created free-standing rights and obligations
in respect of the shipment of dangerous cargo [at pp 221-23].

Interestingly, Lord Cooke, although agreeing that the scope of the obligation created by Art IV(6)
is an absolute one, was unhappy with its description as a free-standing obligation. He preferred to
read Art IV(6) as an integral part of the Hague Rules and apply the maxim generalia specialibus non derogant
that would lead to the conclusion that on a fair reading of the Rules in its entirety, Art IV(6) is to take
priority over Art IV(3) (atp 224).

Although this case was decided with regard to the Hague Rules, it applies equally to Art TV(§)
in the Hague-Visby Rules, which is identical to Art IV(6) of the Hague Rules.

General average

The Hague-Visby Rules are silent regarding general average. Article V, however, states that the Rules
shall not prevent the insertion in a bill of lading of any lawful provision regarding general average.
So, the bill of lading can be made subject to both the Hague-Visby Rules and the York-Antwerp Rules.

Status of terms not included in the Rules

The Hague-Visby Rules are not a complete code regulating all matters relating to the contract o
carriage by sea. They do not regulate, for instance, terms relating to freight, liens and demurrage
that are commonly found in bills of lading. Hence, common law presumptions, English law of
contract and statutory rights and liabilities as specified in the Bills of Lading Act 1855 (for bills
of lading issued before 16 September 1992) and Carriage of Goods by Sea Act 1992 (for bills of
lading issued after 16 September 1992)'® are equally relevant to a bill of lading governed by the
Hague-Visby Rules.

It is also normal for bills of lading to include arbitration clauses, choice of forum and choice o

law clauses. Where arbitration clauses are included, it is well established that arbitration proceedings

180 See Chapter 6.
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must be initiated within the one year time limit imposed by Art TI(6) unless the parties agree oth-
erwise.'® Concerning choice of law and choice of jurisdiction clauses, the courts will recognise the
Puﬁes’ intentions unless the object of these clauses is to lessen the liability imposed by the Hague-
Visby Rules or to avoid the operation of the Hague-Visby Rules altogether.'®?

scope of application

Applicabi]ity of the Hague-Visby Rules to a contract of carriage is determined by a number of fac-
tors, such as:

fa) the type of document covering the contract of carriage,
(b) the kind of carriage and
() the kind of cargo.

Taking (a), the type of document covering the contract of carriage, the Hague-Visby Rules
come into operation where the contract of carriage by sea is covered by a bill of lading or similar
document of title (Art I(b)). The bill of lading or other similar document of title need not exist
at the time of damage for the Hague-Visby Rules to apply. In Pyrene Co Ltd v Scindia Navigation,'®* one
of the fire tenders was damaged while it was lifted aboard by the ship’s tackle. At the time of the
damage, there was no bill of lading, although one was issued eventually. The damage to the fire
tender was not noted on the document, and the carrier, when sued, relied on the limitation of
liability available under the Hague Rules. The plaintiff argued that since the damage to the tender
occurred at a time when it was not ‘covered by a bill of lading’, the limits did not apply. The court
held that, even though the bill of lading in fact was not in existence at the time of the damage,
the parties had contemplated issuing a bill of lading in due course. In these circumstances, ‘the
contract is from its very creation “covered” by a bill of lading, and is, therefore, from its very
inception a contract of carriage with the meaning of the Rules and to which the Rules apply’
(atp 419).

Article I(b) states that the Hague-Visby Rules are applicable to documents of title that are
sirnilar to a bill of lading At present, in British shipping practice, a document of title similar to
a bill of lading is not issued. It is, however, possible that the custom of a trade may play a role in
determining whether a particular document is a document of title. The creation of a document of
tile through mercantile custom is not unknown in English law. In Lickbarrow v Mason,'** custom was
admitted as establishing bills of lading as a document of title. And in the more recent case of Kum v
Wah Tat Bank Lid,'® the court has acknowledged that in principle a document of title could be created
by custom of trade. To qualify, however, the custom must be sufficiently widely known such that
enquiries by an outsider would reveal it. As Lord Devlin stated in Kum vyWeh Tat Bank Ltd:

In speaking of a custom of merchants, the law has not in mind merchants in t_he narrow
sense of buyers and sellers of goods. A mercantile custom affects transactions either in a

181 See ‘Time limitation’, above.

182 See ‘Contracting out’, below.

183 [1954) 2 QB 402. See also Harland and Wolff Ltd v Burns and Laird Lines Ltd (1931) 40 LIL Rep 286. See Chapter 11, for the position
relating to consignment notes in relation to international carriage by rail and the CIM Rules (Uniform Rules Concerning the
Contract for the International Carriage of Goods by Rail).

184 (1794) 5Term Rep 683.

185 [1971] 1 Lloyd's Rep 439.
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particular trade orina particular place, such as a market or a port, and binds all those who
participate in such transactions, whatever the nature of their callings. It is true that a docu-
ment relating to goods carried by sea and said to be negotiated through banks could hardly
be recognised as a document of title if the evidence did not show it to be treated as such by
shipowners, shippers and bankers. But the limits of the custom, if it be established, are not
to be defined by reference to categories of traders or professional men; if established, it
binds everyone who does business in whatever capacity. To describe a custom as belonging
to particular callings diverts attention from its true character which consists in its attach-
ment to a trade or place.

Universality, as a requirement of custom, raises not a question of law but a question of fact.
There must be proof in the first place that the custom is generally accepted by those who
habitually do business in the trade or market concerned. Moreover, the custom must be so
generally known that an outsider who makes reasonable enguiries could not fail to be made
aware of it. The size of the market or the extent of the trade affected is neither here nor there.
It does not matter that the custom alleged in this case applies only to part of the shipping trade
within the state of Singapore, so long as the part can be ascertained with certainty, as it can
here, as the carriage of goods by sea between Sarawak and Singapore. A good and established
custom . . . obtains the force of a law, and is, in effect, the common law within that place to
which it extends . . . [at p 444].

Until recently, it was thought that the Hague-Visby Rules did not apply to non-transferable
shipping documents, such as straight bills of lading'® (since they lacked the quality of transfes-
ability). Straight bills of lading were seen as having the same status as mate’s receipts, and delivery
orders.'¥’ Tn Macmillan Co Inc v Mediterranean Shipping Co Sa (The Rafacla 5),'® the cargo was shipped on
a straight bill of lading. The carriage was from Durban to Felixstowe with the final destination
specified as Boston. On discharge at Felixstowe, the cargo was reshipped to Boston. The cargo was
damaged on its way to Boston. Both carriages were on ships owned by the same carrier. No bill
of lading was issued in respect of the voyage to Boston. The Court of Appeal concluded that there
were two voyages and a straight bill of lading would have been issued had there been a demand
for a fresh bill of lading. Since Felixstowe was the port of shipment, the question was whether the
straight bill of lading was subject to the Hague-Visby Rules. The straight bill of lading, even though
it was drafted on a classic bill of lading form, was held to be a document of title for the purposes
of Art I(b). A number of reasons were provided by Rix L] in reaching this conclusion.

First, the focus of the Hague Rules was with the content of the contract of carriage and protec-
tion of the parties to the contract including third parties, not with transferability. A straight bill of
lading, although not showing the succession of transfers associated with a classic bill of lading, i
still capable of one transfer to the named consignee (a third party). So a named consignee unde
a straight bill of lading is within the purview of the Hague-Visby Rules. Second, in practice, th

186 See Henderson v The Comptoir D'Escompte (1873) LR 5 PC 253 —a bill naming a consignee lacking the words ‘or order or assigns’ is
not wansferable. As Tackey 1 acknowledged in The Happy Ranger [2002] 2 Lloyd's Rep 357, ‘a “straight” bill has no English law
definition, but the term derives, it appears, from earlier US legislation referring to “straight” bill as one in which the goods aré
consigned to a specific person as opposed to an “order” bill where the goods are consigned to the order of any one pamed in
the bill or bearer’ (at p 363). Note, however, that the Carriage of Goods by Sea Act uses the phrase “sea waybills” and is defined
s 1(3). See also The Chitral [2000] 1 Lloyd’s Rep 529; The Rafaela S [2004] QB 702.

187 See Comaluo Alumiium Ltd v Mogul Freight Servces Pty Ltd (The Ocemnia Trder) (1993) 21 ABLR 377; (1993) ALR 677, whese the Australis
court held that the consignment note issued by a freight forwarder attracted the application of the Hague Rules since it possesse
the essential elements of a bill of lading, See also Carrington Slipways Pty Ltd v Parick Operations Pty Ltd (The Cape Comorin) (1991)
24 NSWIR 745; Hetherington [1992] IMCLQ 32.Tetley (Marine Cargo Claims, 2008, Blais) is of the opinion that the scope of
applicability of the Hague-Visby Rules to shipping documents is to be determined by ArtVI since the overriding authority ©
Art VI is given by Art IL

188 [2004] QB 702.
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straight bill of lading is used like a classic bill as a document against which payment is required
thus marking the transfer of property. Third, in practice, a straight bill of lading is required for the
purpose of taking delivery of the cargo. In The Rafaela S, there was an attestation clause requiring
surrender of a bill of lading against delivery of the cargo.

Does this mean that, in the absence of an attestation clause, the straight bill of lading will not be
wreated as a document of title? If so, then it is likely to create confusion, bringing with it uncertainty.
Rix 1J makes reference to this issue and is of the opinion that it should not be weated differently
since it would be ‘undesirable to have a different rule for different kinds of bills of lading’."®

For shipping documents other than a bill of lading (straight or classic) to attract the application
of the Hague-Visby Rules, the documents must expressly state that the Hague-Visby Rules are to
govern as if the receipt were a bill of lading."*® However, where the Hague-Visby Rules are incor-
porated, it is possible to include them partially. In The European Enterprise,'*! para 3 of the consignment
note provided inter lia that the goods were carried subject to the Hague-Visby Rules set out in the
schedule to the Carriage of Goods by Sea Act 1971, except that the goods and the respective contents
were to be regarded as one package or unit for the purposes of Art IV(5) (a) and that the carrier was
entitled to limit his liability to 10,000 francs per package. The plaintiff argued that the clause reduc-
ing liability to an amount lower than that set by the Hague-Visby Rules was invalid since the Carriage
of Goods by SeaAct 1971 had the force of law by virtue of' s 1(6)(b). Construing the section literally,
the court held that it imparted force of law to a voluntary incorporation of the Hague-Visby Rules
into a contract only if the conditions laid down in that section were followed — that is, the consign-
ment note must have expressly provided that ‘the Rules are to govern as if the receipt were a bill of
lading’. These words, however, were not included in the consignment note. Further, the defendant
had incorporated the Hague-Visby Rules partially. In these circumstances, Steyn J felt that:

... it would be curious if a voluntary paramount clause, which reflected only a partial incorpo-
ration of the Hague-Visby Rules, had a result that a statutory binding character was given to
all the Hague-Visby Rules, even where there was no primary contractual bend . .. in enacting s
1{6)(b). the legislation did not intend to override the agreement of the parties when the parties
had the freedom of choice whether or not to incorporate the rules into their contract.'”

The Hague-Visby Rules do not apply to charterparties (Arts I(b) and V). However, it is fairly
common for charterparties to voluntarily incorporate the Rules with a clause paramount.’”® Such
paramount clauses, the purpose of which are to give the Rules contractual force, will be effective
in incorporating the Rules, even though the Rules were drafted with bills of lading in mind, as
Anglo-Saxon Petroleun Co v Adamasatos Shipping Co'** indicates. Incorporation of the Rules with a clause
paramount makes the Rules prevail over any of the exceptions in the charterparty.’®

189 Atp 752. See Carewins Development China Ltd v Bright Fortune Shipping Ltd [2007] 3 HKLRD 396 (available also on http://legairef.
judiciary.gov.hk) where the Hong Kong Court of Appeal considered The Rafaela in detail and concluded that the straight bill of
lading has to be produced for the named consignee to obtain delivery.

190 Section 1(6)(b) of the Carriage of Goods by Sea Act 1971.

191 [1989] 2 Lloyd’s Rep 185. See also Debattista, ‘Sea waybills and the Carriage of Goods by Sea Act 1971’ [1989] LMCLQ 403.

192 [1989] 2 Lloyd’s Rep 185, at p 191.

93 Anglo-Saxon Petrolenm Co v Adamastos Shipping Co [1957] 1 Lloyd’s Rep 271.

94 [1959] AC 133.

95 Note also that the courts may have to consider priority on the basis of whether a clause is printed, typed or handwritten. The
order of priority is as follows: handwritten clauses prevail over typed and typed over printed. This is justified on the basis that
the parties have given more consideration to the written or typed terms. See Metalfer Corp v Pan Ocean Shipping Co Ltd [1998] 2
Loyd's Rep 632; Seven Sea Transportation Ltd v Pacifico Union Marina Corp (The Satya Kailash and Oceanic Amity) [1984] 1 Lloyd’s Rep 558;
Bayoil SA v Seawind Tankers Corp (The Leonidas) [2001] 1 Lloyd's Rep 533.
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Parties do not always indicate whether they wish the Hague Rules or the Hague-Visby Ruleg
to apply in their paramount clause. This has been the subject of some judicial discussion in a
number of cases. The matter is to be resolved, it seems, from what the term ‘general paramoung
clause’ means to shipping men. In Nea Agrex SA v Baltic Shipping Co Ltd and Intershipping Charter Co (The Agios
Lazaros),'*® the charterparty in cl 31 provided:

... and also paramount clause are deemed to be incorporated to this charterparty.

The Court of Appeal, contrary to the position taken by the lower court,'*” reached the view that
the paramount clause incorporated the Hague Rules. As Lord Denning said:

What does ‘paramount clause’ or ‘clause paramount’ mean to shipping men? Primarily, it
applies to bills of lading. In that context, its meaning is, | think, clear beyond question. It means
a clause by which the Hague Rules are incorporated . . . we have to see what its meaning is in
this charterparty . . . It brings the Hague Rules into the charterparty so as to render the voyage,
or voyages, subject to the Hague Rules so far as applicable to . . . [at p 50].1%

This test was applied fairly recently in Lauritzen Reefers v Ocean Reef Transport Ltd SA (The Bukhgg
Russkaya).'”® The relevant clause read:

- - . in trades involving neither US nor Canadian ports, the general paramount clause to apply
in lieu of the USA clause paramount.

The court, on the basis of the construction of the contract, concluded that the intention was
to incorporate the Hague Rules in the contract.

Where a bill of lading clause states ‘For all trades this B/L shall be subject to the 1924
Hague Rules . . . or, if compulsorily applicable, subject to the 1968 Protocol (Hague-Visby)
or any compulsory legislation based on the Hague Rules and/or said Protocols’, the phrase
‘compulsorily applicable’ will be construed as compulsorily applicable according to a particular
system of law. In Trafigura Beheer BV and Another v Mediterranean Shipping Co SA,2° the carriage was for
goods from Durban (South Africa) to Shanghai and contained the paramount clause. It also
contained an English law and jurisdiction clause. The judge at the lower court held that Hague-
Visby Rules applied as a matter of contract. He construed the phrase ‘compulsorily applicable’
as including compulsory application at the port of shipment. On appeal, the Court came to a
different conclusion. As a matter of contract the owners agreed to accept the Hague Rules, unless
they were made to accept the Hague-Visby Rules by the proper law of the contract. Since South

Africa was not a contracting state, the Hague-Visby Rules were not compulsorily applicable. In
the words of Longmore LJ:

I, therefore, agree . . . that the scheme of the bill of lading in the present case is that the own-
ers, as a matter of contract, accept Hague Rules 1924 obligations but only accept HVR obliga-
tions if they are forced to do so. They can only be forced to do so if the proper law of the contract

196 [1976] 2 Lloyd’s Rep 47.

197 Donaldson ] held that it was unclear what paramount clause was to be incorporated and must be struck out as meaningless s in
Nicolene v Simmonds [1953] 1 Lloyd's Rep 189. See, however, Hillas and Co Ltd v Arcos (1932) 147 LT 503.
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compels it [or if the place where the cargo owners choose to sue them compels it]. Neither law
compels it on the facts of the present case and they are not contractually obliged further than
the law compels [at para 16].

An issue that is likely to arise in the context of a clause paramount is whether the claims under
the charterparty are subject to Art III(6), which provides that the carrier and the ship shall in any
event be discharged from all liability in respect of the goods unless suit is brought within one year
of their delivery or of the date on which they would have been delivered. In Noranda Inc and Others v
Barton Ltd and Another (Time Charter) (The Marinor),*! the plaintiffs made a number of claims in respect
of voyage 32: an amount by which the market price would have exceeded the actual price had the
goods been sold uncontaminated; an amount in respect of the additional length of the voyage; and
an amount in respect of additional port expenses. They also claimed for substitute tonnage, which
The Marinor could not carry due to its defective condition. The court had no hesitation in holding that
Art IT1(6) applied to the amounts claimed in respect of voyage 32 since the liability in respef:t of
the goods and the claims were sufficiently connected with the goods shipped. As for the éubstltute
tonnage claim, Art III(6) did not apply since it was not in respect of the cargo but a claim in respect
of loss of use of the vehicle. As Colman J said:

... liability ‘in respect of goods’ (the words of Art I11(é) is not to be construed in the context of
a periodic time charter as meaning a liability arising from facts which wot_Jld founfi a claim by
a cargo owner under the Hague or Hague-Visby Rules in the context of a bill of lading contract
but rather as meaning a liability based on facts involving a particular cargo or intended cargo
and, in the absence of physical loss or damage, sufficiently closely involving that cargo for it to
be said that the financial loss was referable to what was done with that cargo or was directly
associated with it [at p 3101

It is also common practice to issue bills of lading under charterparties. Where bills of lading
are so issued, they must comply with the terms of the Hague-Visby Rules.

Where goods are carried under a charterparty and bills of lading are issued to the charterer,
as between the charterer and the shipowner, the terms of carriage are governed by the charterparty
since the bill of lading in the hands of the charterer is a mere receipt. However, where a bill of
lading is issued to a shipper other than the charterer, the bill of lading will be governed by the
Hague-Visby Rules.

An interesting question that arises where a bill of lading is issued under a charterparty to a
shipper is the status of the bill of lading in the hands of the charterer if it is subsequently endorsed
to the charterer by the shipper. In The President of India v Metcalfe Shipping,2** a bill of lading issued under
a charterparty to a shipper was endorsed by the shipper to the charterer. The court held that the
arbitration clause contained in the charterparty applied to the charterer, despite the fact that the
bill of lading endorsed to the charterer did not have an arbitration clause. It seems that the rights
of the charterer against the carrier are always determined by the charterparty, unless the terms of
the charterparty include a supercession clause — a clause in the charterparty that states, as between
the parties, the terms of the charterparty are to be superseded by the terms of the bill of lading
given under it.

201 [1996] 1 Lloyd's Rep 301. In Cargill International SA v CPN Tankers Ltd (The OT Sonja) [1993] 2 Lloyd’s Rep 435, awhere the time bar
under Art III(6) operated in a claim for consequential financial loss and expense due to the state of the holds which had to be
cleaned before loading of cargo could take place. See also Interbulk Ltd v Ponte Deo Sospiri Shipping Co (The Standard Ardour) [1988]

2 Lloyd’s Rep 159.
202 l'1970] 1 QB 289.
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Incorporation of charterparty terms in bills of lading

Bills of lading issued under charterparties generally make reference to charterparty terms. Clauseg
importing terms of the charterparty into the bill of lading are viewed with tolerance by the courts,
provided these are brought to the notice of the shipper and charterparty clauses are adequately
incorporated into the bill of lading. Judicial interpretation of incorporation clauses, however, is ves
strict and a number of conditions need to be met for charterparty terms to be successfully includeg
in a bill of lading as seen in TheVarenna.?®® In this case, the bill of lading issued under a charterpany
for the carriage of crude oil contained the following clause:

cargo . . . to be delivered . . . to Petrofina SA upon payment of freight as per charterparty, all

conditions and exceptions of which charterparty including the negligence clause are deemed
to be incorporated in the bill of lading.

The charterparty provided inter dlia:
- any dispute arising under this charter shall be settled in London by arbitration.

It was argued the arbitration clause in the charterparty had been successfully incorporated into
the bill of lading with the phrase ‘all conditions and exceptions’.*** The court, however, came to the
conclusion that it was not incorporated. For successful inclusion:

*  Effective words of incorporation must be found in the bill of lading itself. Words that require
reference to the charterparty to realise the intentions of the parties to the contract — namely,
the charterer and the shipowner — will be inadequate. A general reference in the bill of lading
to charterparty terms will be insufficient to allow the court to discover from the charterparty
as to what clauses were intended to be included in the charterparty.

- - an incorporation cannot be achieved by agreement between the owners and the charterers.

It can only be achieved by the agreement of the parties to the bill of lading contract and thus

the operative words of incorporation must be found in the bill of lading [at p 594].

*  Words of incorporation must be sufficiently descriptive to indicate the precise charterparty
clause sought to be included in the bill of lading. Use of phrases like ‘all conditions and excep-
tions in the charterparty’ would be read literally and will be insufficient to incorporate the
arbitration clause. In TheVarenna, the phrase was construed as referring to only those conditions

and exceptions that are appropriate to the carriage of and delivery of goods and not extensive
enough to cover the arbitration clause.2%

Use of wide clauses may be effective in including all the terms of a charterparty into a bill of
lading. In The Miramar, 2% the phrase ‘all terms of the charterparty’ was regarded as sufficiently descrip-
tive to incorporate all the terms (including the demurrage clause) of the charterparty. Once the

203 [1983] 2 Lloyd's Rep 592; see Park, ‘Incorporation of charterparty terms into bill of lading contracts — 2 case rationalisation’
(1986) 16 Victoria University of Wellington Law Review 77.

204 See McMahon, ‘The Hague Rules and incorporation of charterparty arbitration clauses into bills of lading’ [1970] JMLC 1, fora
comparative account of the US and English interpretations.

205 The courts are continuing to adopt a strict approach to clauses incorporating charterparty terms into a bill of lading as indicated
by the recent case Siboti v BP France [2003] 2 Lloyd’s Rep 364. See also The Epsilon Rose [2003] 2 Lloyd’s Rep 509.

206 Miramar Maritime Corp v Holburn Oil Trading Ltd [1984] 2 Lloyd’s Rep 129. See also The Nai Matteini [1988] 1 Lloyd's Rep
452; Daval Aciers D'Usinor Et De Sacilor and Others (The Nerano) [1994] 2 Lloyd’s Rep 50.
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charterparty terms are incorporated into a bill of lading, the courts read the contents of the clauses
Jiterally and are unwilling to engage in any verbal manipulation. Where the clauses .of a cha.rtex:pa.rty
are included verbatim into the bill of lading and the clause states that the c‘harteljer is hal?le asin Th,e
Miramar, the courts will not substitute the word ‘charterer’ with the words ‘the bill of lading holder’.

Where terms of the charterparty have been incorporated in the bill of lading, they must. not
conflict with the terms of the bill of lading, In the event of any inconsistency, the tem of the bill of
lading will preside. And where the charterparty terms lessen the liability of th'e carrier below tha;set
by the Hague-Visby Rules, the courts will regard these clauses as null and void under Art III'(8).

The strict approach taken by the courts to clauses incorporating ch'arterparty .terms into the
bill of lading is justifiable both on pragmatic and equitable ground.s..If incorporation clauses are
interpreted liberally, uncertainties in respect of the extent of labilities undertaken .v?rould affect
the attractiveness of the document as security and will impede the ease of transfera.\blhty - two of
the major functions of a bill of lading, Further, it would be unjust to hold the consignee/indorsee
liable on terms that he has no way of knowing since he is not privy to the charterparty.

Kinds of carriage o - .y
The Hague-Visby Rules apply to every bill of lading where the carriage is between ports in two dif-
ferent states in the following circumstances:

«  where a bill of lading is issued in a contracting state;*°

¢ where carriage is from a port in a contracting state; '
¢ where the contract contained in or evidenced by the bill of lading specifies that the Hague-
Visby Rules or the legislation of a state giving effect to them are to govern the contract.

Where a consignment is sent from a port in a non-contracting state to a contracting.state, ora
bill of lading is issued in a non-contracting state, the contract of carriage will not be subject to the
Hague-Visby Rules, unless they are incorporated through a choice of law cl:aluse.

The ambit of the Hague-Visby Rules is extended by the implementing statute to apply to
coastal trade.”® Where goods, for instance, are sent from Southampton to Hull by sea and the voy-
age is covered by a bill of lading, the Hague-Visby Rules will be applicable.

Kinds of cargo _ . -
The Hague-Visby Rules are applicable to all goods, wares, merchandise and articles of (1597 ,
except live animals and cargo, which, by the contract of carriage, is stated as being carried on deck
and is so carried (Art I(c)).

207 See ‘Contracting out’, below. .

20; T;ee S:::.rging fommercial practice of issuing switch bills (issuing a second set of original bills of .ladj..n.g wher:e dlfferen.t .
information regarding supplier, origin, etc, is inserted) may cause problems in respect of t%xe apphc;j\blhty. For n?stam:, n.lth oble
Resources Ltd v Cavalier Shipping Corp (The Atlas) [1996] 1 Lloyd’s Rep 642, the original Russian bills of lading were switche: ! v: .
bills issued in Hong Kong According to Longmore J, the original bills were governed by the Hague Ru.les, and the switc ;eal ]
bills governed by the Hague-Visby Rules. The practice of issuing switch bills poses legal prc.)bl,ems and mu-odu'ce]s] a bgre:t e ci
uncertainty regardless of whatever good commercial reasons (e.g., not divulging L.he supplier s.name). there might be. dsf go t
more J correctly observed: ‘No doubt this provision for a second set of bills of lading to com.e mt.o exlsten?e was agree ‘o.r n
unreasonable commercial motives but it is a practice fraught with danger; not only does it give rise to obvu.)us opportunities
for fraud (which is not suggested in this case) but also, if it is intended that the bills of lading should constitute contracts oft;n
carriage with the actual owner of the ship (as opposed to the disponent owner), the greatest care has to be taken to ensure that
the practice has the shipowner’s authority’ [at p 644].

209 Section 1(3) of the Carriage of Goods by Sea Act 1971.
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Live animals are excluded because of their peculiar characteristics — easy susceptibility tq
diseases, accidents and mortality, and stringent quarantine and health requirements. Since the
Hague-Visby Rules do not apply to live animals, the carrier is at liberty to negotiate the termg
of carriage. If he includes clauses exempting liability for damage or loss to the goods, he is not
expected to make these clauses subject to the terms of reasonableness, as stipulated by s 2 of the
Unfair Contract Terms Act 1977, unless the person he is contracting with is a consumer.210

If the parties so wish, the carriage of live animals can be made subject to the Hague-Vigh
Rules through express stipulation. This must be in the form stipulated by s 1(6)(2) and (b) of the
Carriage of Goods by Sea Act 1971, if the rules are to have the force of law following the decisio
in The European Enterprise.”!! Where such a stipulation is made then, in the event of a clash between the
terms of the Hague-Visby Rules and the express terms of the contract, the provisions of the contrace
will be overridden by those of the Hague-Visby Rules.

Deck cargo will fall outside the operation of the Hague-Visby Rules?!? provided the iwo
requirements set out by Art I(c) are met:

¢ the cargo must in fact be stowed on deck and
*  the stowage of the cargo on deck must be made explicit on the face of the bill of lading,

In practice, bills of lading generally contain clauses whereby the carrier reserves the right to stow
goods on deck since he would want to utilise the ship’s space to the fullest. Clauses that give liberty
to carry on deck, however, are regarded as giving the carrier only authority to carry on deck, but are
ineffective in ousting the operation of the Hague-Visby Rules.2!* In Svenska Traktor v Maritime Agencies, 114
the bill of lading issued for the carriage of tractors from Southampton included the following clause:

Steamer has liberty to carry goods on deck and shipowners will not be responsible for any loss,
damage or claim arising therefrom.

The cargo was carried partly on and partly below deck. One of the tractors carried on deck was
washed overboard during the journey. The carriers contended that the liberty clause in the bill of lading
gave them authority to carry the goods on deck and took the contract outside the scope of the Hague
Rules. They could, therefore, exclude liability. It was held that though the liberty clause gave them author-
ity to carry on deck, it did not meet the requirements set out by Art I(c). To take the cargo outside the
operation of the Hague Rules, the bill of lading must on the face of it specifically state that the goods are
carried on deck. The literal rendering of Art 1(c) is of course aimed at protecting the consignee/indorsee
who relies on the bill of lading for full knowledge of the terms of the contract of carriage. As Pilcher ] said:

... such a statement on the face of the bill of lading would serve as a notification and a warning
to consignees and indorsees . . . that the goods that they were to take were shipped as deck
cargo. They would thus have full knowledge of the facts when accepting the documents and
would know that the carriage was not subject to the Act [at p 300].

210 Paragraph 2 of Sched 1 to the Unfair Contract Terms Act 1977 specifically states that ss 2—4 (excepting s 2(1)) do not extend to
any contract for the carriage of goods by ship except in favour of a person dealing as a consumer.

211 [1989] 2 Lloyd’s Rep 185.

212 If the Hague-Visby Rules do not apply, the carrier can exclude liability for loss or damage. He is at liberty to include clauses that
exclude liability for the unseaworthy state of the ship. See Transocean Liners Reederei GmbH v Euxine Shipping Co Ltd (The Imvros) [1999] 1
Lloyd's Rep 848.

213 On American law, see Wooder, ‘Deck cargo: old vices and new law’ (1991) 22 JMLC 131; Bauer, ‘Deck cargo: pitfalls to avoid
under American law in clausing your bills of lading’ (1991) 22 JMLC 287.

214 [1953] 2 QB 295.
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1t is generally customary in the trade for containers and cargoes like timbe.r and. highly
able goods to be stowed on deck. Practices prevalent in the trade, 'however, will be m-effec—
ive in bringing the bill of lading outside the parameters of the Hague-Visby Rules unless stipula-
; i in Art I(c) are met.”"*
uon'il:l: rig::: case, Sidgrd)raulic Systems SpA and anor v BBC Chartering & Logistic GmbH & Co KG,*'¢ the. court
had to examine whether the master’s remarks on the front of the bill of lading was sufficient to
et the qualifications of deck cargo under the Rules. The bills of lading had bee‘n issued for t’{lﬁ
E e of tanks for a water treatment plant from Italy to Alabama in the US. By a ‘fixture recap
z:zaegfendam agents recorded that the two shipments for carriage had been booked and a provision
was included in the recap giving the defendants the liberty to carry the goods on deck. The first
shipment, consisting of thirteen tanks, was carried under a bill of lading issued by the defendant,
and, on the face of the bill under ‘Master remarks’, it stated. o o -
‘9 pieces . . . carried on deck at shipper’s/ charterer’s/receiver’s risk as to perils inherent in
smh';;rzrgsi 'sl'lipment arrived safely. The second shipment’s bill of lading also contained the fol-
Jowing clause under ‘Master’s remarks’ that ‘all cargo carried on deck at'shipper's/ charter’s/ receixlf—
er's risk as to perils inherent in such carriage, any warranty of seaworthiness of the vessel express z
waived by the shipper/charterer/receiver ... During the voyage, one o,f the tanks was lost an
another damaged. The question was ‘did the cargo qualify as deck cargo?”. ' .
The defendant’s argument was that the master’s remark on face of the bill of ladmg‘ should not
be read as a liberty clause, but the word ‘is’ should be inserted so that the clause.read a]l ce.n‘.go .15
carried on deck. . /. The claimants argued that the master’s remark was an exclu51.on of hzj\blhty in
case the goods were carried on deck. Since the meaning of the statement was ambiguous, 1t. should
be interpreted contra preferentum in the plaintiff’s favour. The court, however, concluded.agamst the
Jinguistic backdrop that the defendant’s interpretation was the more natural: Mr ]usuee‘AndIe\:v
Smith also went on to state that it would be unusual to state a contractual provision under ‘Master’s
remarks’. What this case indicates in the absence of clear words is that the consig.I.lees and .endorse.es
are placed in a difficult situation and they will not know the nature of the liab1]1tY. associated with
the cargo. Was the court correct in inserting the word ‘is’ into the clause? Would it not have be':en
better, keeping in mind the statement from Pilcher J, that the statement should. have been specific
such that it is immediately apparent on first reading that the cargo is being carried on deck.
Where deck cargo meets the requirements of Art I(c), the parties are free to negotiate t.jne terms
of the contract of carriage. Clauses excluding liability will not be expected tF) meet the requirements
of reasonableness stipulated by the Unfair Contract Terms Act 1977 according to para 2, Sched l to
the Act. However, where the shipper, or the ultimate bill of lading holder, is a consumer, require-
ments of reasonableness imposed by the Unfair Contract Terms Act 1977 need satisfied. .
Where goods are stowed on deck on the basis of a liberty clause in the .c:ontract of carriage,
deck stowage will not be construed as a breach of contract and the carrier will be able to rely on
the immunities provided by the Hague-Visby Rules. '
The important issue, however, is the availability of the immunities in the eVEI-lt of unauthor-
ised deck stowage. This has seen some debate.”'* The general view is that unautho'nsed dec?c Stow-
age should be regarded as a breach that would deprive the carrier of the protections provided by

2115 For comparison with the Hamburg Rules, see Table 9.1, Chapter 9.

216 [2011] EWHC 3106 (Comm). '

217 This is the document that is transmitted once a fixture has been agreed, and it normally sets out the negotiated terms and
details. It is normal to have fixture recap until operative documents, such as charterparties, are drawn up.

218 Livermore, ‘Deviation, deck cargo and fundamental breach’ [1990] 2 Journal of Contract Law 241.
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Article VI of the Hague-Visby Rules stipulates that where particular goods are shipped, the
ties are free to negotiate the terms of the contract. Particular goods are defined as shipments

unauthorised deck stowage. A m i
5 Ore extreme view i i . 1 .. . . .
s the suggestion that unauthorised deck stow. where the character, condition or circumstances of the goods carried justifies a special contract but

age should be treated as a fundamental breach of the contract — that is, a breach of sucha g
f €rioyg

‘I,::lot;l]rde th:t tal;le parties are no longer bound by any of the contract terms — meanin th :
Inlt; :rmo); el(;see the benefit of the immunities available to him under the Hague—gisb; I({::]r:er

i e T Courtsc;n; cas; oi.r The Antares, ™™ none of the expressed views have been followed,
- und,er e ah to thec1de whether the owners could rely on the limitation period of 3
thorised stowage. At ﬁv:steilrllsta;r:eh?tdvlv):sm}llea;; T‘.Ea(t:}tlff - conua(;'t i sk g un:l:

: 5 at the question of w.

ill?idilmental did not arise at ali for consideration since ?he Hague—Vis?);thl\Zrl;rhI;?itt'}iefgreadl L
ch meant they had effect as if directly enacted by statute. Further the Hague-Visby ;fl;fhl?g

- W:::)i?lzhe::l ::ﬂ tallltl)]sh (:;asfl(])ll:r,n the English courts had to consider the effect of unauthorised deck
ot limitation of liability to the carri 2
v e ter. In The Chanda,”! part of
‘ Z]z)g t;nddmnung. plant was st(')red on deck. The ship encountered rough weather, fesuliinmi:s gah;] t
Hga V'e . ectrom(-: control units of the plant. The shipowner sought to limit his Lability 1gmd
gue-Visby Rules incorporated into the bill of lading with a paramount clause Hirst J reject;i[ tt:e
. e

¢ H - N b
fu.nda.nlental breach approach on the baSlS that the matter was one Of construction In the circumn;-
On.

219 [1969] 2 Lloyd's Rep 536,
220 [1987] 1 Lloyd's Rep 424.
221 [1989] 1 Lloyd's Rep 494.
222 [2003] EWCA Civ 451.

excludes commercial shipments in the ordinary course of trade.””* The kinds of cargo that may fall
within this provision could be one-off shipments. However, for particular goods to fall outside the
operation of the Hague-Visby Rules, it is essential that the contract of carriage is not covered by a
document of title.

Where particular goods are carried and no negotiable document of title covers the contract of
carriage, the parties are free to negotiate the terms of the contract. However, where the term negoti-
ated relates to the seaworthiness of the ship, it should not be contrary to public policy. In England,
there are no cases where a stipulation regarding the seaworthiness of a ship has been disallowed on
grounds of public policy. It is difficult to state what this might be in the abstract, but acts that affect
the interests of the state, or the interests of society or humanity may be well within the realm of
pub]ic policy. Much will depend on the circumstances of the case. For instance, it is possible, where
the cargo carried is highly radioactive nuclear waste, exclusion of liability for the seaworthy state
of the ship may be disallowed on the grounds it would be injurious to environmental protection,
and the courts might insist that the undertaking of seaworthiness does not fall below that set by

the Hague-Visby Rules.

Period of application
The Hague-Visby Rules apply to the contract of carriage under Art I(e) from the ‘time when the
goods are loaded to the time when they are discharged from the ship’. It is difficult to enunciate
a general principle to determine at what point loading begins and discharge finishes since varied
methods of cargo handling are used depending on the kind of cargo carried. For instance, where
cargo is packed in containers or packages, tackle may be used for getting the goods on board the ship.
However, if the cargo consists of grain, it may be fed directy into the holds through shutes. So, each
operation will have to be examined in terms of the nature of the cargo and the custom of the port or
irade. As Devlin LJ said in Pyrene v Scindia Navigation,”** the Rules are not intended to impose universal
rigidity in respect of loading and discharging operations. It also seems that the parties have the free-
dom to decide the role that each is going to play in the loading and discharging operations. Where
the parties enter into specific agreements, these will not be construed as affecting the Hague-Visby
Rules since they are seen as defining the terms of the voyage and not the scope of the contract service.
Where tackle is used, the Rules apply from the moment the ship’s tackle is hooked on at the port of
loading until the moment that cargo is landed and the ship’s tackle released at the port of discharge.
The goods carried by a ship may be transhipped during the course of the voyage. This tran-
shipment may be necessitated by circumstances. For instance, the ship may be unable to continue
with the voyage because of damage, or the carrier may want extra space on the ship to accommo-
date other cargo at an intermediate port and it is commercially convenient for him to tranship. It is,
therefore, common for bills of lading to have clauses that give carriers the liberty to tranship. A par-
ticular question that arises when the carrier exercises his liberty to tranship is: will the Hague-Visby
Rules govern the contract of carriage when the goods are lying by the dockside or transported by
10ad to another port for transhipment? Or could the carrier escape liability, if goods are damaged
or lost while they are awaiting transhipment, on the basis that the Hague-Visby Rules apply only

when the goods are carried on sea?

223 In Harland and Wolff Led v Burns and Laird Lines Ltd (1931) 40 LIL Rep 286.
224 [1954] 2 QB 402, at p 418.
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In Mayhew Foods v OCL,** the contract was for the carriage of frozen chicken and turkey portigng
from Sussex to Jeddah. The cargo was to be transported by road to a port on the South coast of
England from where it was to be sent to Jeddah. The bill of lading contained an extended ]iberty to
tranship clause. The goods were shipped from Shoreham for Jeddah. At Le Havre, however, the cqp.
rier decided to exercise his liberty to tranship and discharged the container containing the frozep
poultry pieces. The container remained at Le Havre for approximately five days. During this period,
the contents of the container started decaying. The cargo was eventually found to be in a putrefied
state due to inadequate refrigeration.

In an action brought by the shipper, the carrier sought to limit the amount of Lability relying
on a clause in the bill of lading, which specified an upper limit of US$2 per kilo of gross weight
of the goods lost or damaged. They relied on this contractual clause limiting amount of liability o
the basis that the Hague-Visby Rules were inapplicable while the goods were at Le Havre awailing
transhipment since they applied only in relation to and in connection with the carriage of goods
by sea in ships. In support, they cited the Canadian case of Captain v Far Fastern Steamship Co.226 In this
case, goods had been shipped from Madras to Vancouver. The parties had envisaged transhipment
en route. The goods discharged at Singapore for transhipment were stored for three weeks during
which the cargo suffered damage. The court held that the Hague Rules did not apply during the
period when the goods were stored in dock since they did not relate to carriage of goods by water,

The court in Mayhew Foods v OCL, however, found for the plaintiffs on the reasoning that the rights
and liabilities attach to the contract and that, in the present instance, was for carriage from Shoreham
to Jeddah. The operations carried out during transhipment were in relation to and in connection with
the carriage of goods by sea in ships. Hence, the carrier could not escape liability to which he would
have been subject by carrying the goods to Le Havre and storing them there before transhipment.

The Canadian case cited by the defendants was distinguished on two counts: first, the parties to
the contract of carriage were aware that transhipment was likely to take place; and, second, separate
bills of lading were issued for different legs of the journey.

Applying the general view propounded in Pyrene v Scindia Navigation, the operation of the Rules
in the event of lighterage will depend on the particular contract of carriage and whether the carrier
has contracted to perform the lightering operation as part of the discharging operation.

An issue of relevance in international trade is whether bills of lading, including transhipment,
will be recognised as a valid tender for documentary credit purposes by banks. Where Uniform
Customs and Practice for Documentary Credits (UCP) 500 govern the documentary credit, there
should be no problems since Art 232 of the UCP allows banks to accept bills of lading involving
transhipment, provided the letter of credit does not prohibit transhipment and excludes Art 23(d)
(1) and (ii) of UCP

Contracting out

Since the Hague-Visby Rules apply only where a bill of lading is issued, is it possible for the car-
rier to opt out even where the carriage is from a contracting state to Hague-Visby Rules by issuing
a notice that he does not issue bills of lading in a particular trade? As Steyn ] correctly observed
in The European Transporter,”*® shipowners, if they are in a strong enough position, could escape the

225 [1984] 1 Lloyd’s Rep 317.

226 [1979] 1 Lloyd’s Rep 595.

227 See also para 88 of International Standard Banking Practice (ISBP), 2003, ICC Publishing SA.
228 [1989] 2 Lloyd’s Rep 185, at p 188.
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lication of the Rules by taking the step of issuing non-transferable documents. However, given
:[1:5 policy reasons behind the convention, the equitable solution would be to mterPret the Rules as
applying to all outward-bound voyages from the UK, unless the shipper is not entitled to demand
the issue of a bill of lading due to custom in a particular trade.m- ‘

Article III(8) of the Hague-Visby Rules renders null and void any f:lause, covenant e agree-

ment which attempts to relieve or lessen that liability’ which the carrier virould ot.h-er.w?se hfwe

der the Hague-Visby Rules.?® There are no clear guidelines to determine the dividing line
]}:rween clauses that do and do not offend the Hague-Visby Rules. The status of su‘ch claus.es. has 2tsc:
be gathered on a case-by-case basis. Some guidance can be found in English ]ud1c1.a1 dec1s1onst.-h
In Pyrene v Scindia Navigation Co,?*” Devlin 1J stated that the object of the Hague Rul'es is tq define the
ierms on which the service is to be performed and not the scope of such service. This has' bﬁen
used to justify some freedom of contract. Clauses defining, for instaI.lce, the extent of reSPOI.ISﬁI)Ih.tY
for loading and discharging of the goods would, according to Devlin 1], be tolerated. S1m11.ar y,thm
Reaton v Palmyra,?** a clause giving liberty to deviate was construed by Hodgson 1J as deﬁmIlg e
scope of the contract voyage and, therefore, not contrary to Art I.II(8). Presumably, where a 1fferty
to deviate clause goes to the root of the contract, it would be possible to argue that the clause affects
the terms of the carriage and therefore should be regarded as null and void. . .

However, the limited principle of freedom of contract allowed by the court's is curtailed when
it is apparent that the carrier is seeking to limit his liabilities und.er the Hague-Visby Rules. A Zlausz
placing limitation on the amount to a level below that specified in Art IV(S.) (a) would be- rendere
pull and void.?** Similarly, an attempt to lessen the obligation of due diligence to provide a e
worthy ship with a clause that states that a survey certificate shou'ld be det?med to be conclusive
evidence of due diligence to make the ship seaworthy will be considered void. .

Where the effect of a choice of jurisdiction clause is to oust the mand.at;)arsy Tegime of the
Hague-Visby Rules, the clause will once again be null and void. In The Hollandm., machn.lery was
shipped from Leith to the Dutch Antilles. The bill of lading included the following clauses:

Law of application and jurisdiction: The law of the Netherlands in which the Hague-Visby Rules
... are incorporated . . . shall apply to this contract.

All actions under the present contract of carriage shall be brought befqre the Court of
Amsterdam and no other court shall have jurisdiction with regard to such action.

The plaintiffs initiated action in the English courts. The carriers sought to have the action
stayed on the basis that the choice of forum clause applied. The House of Lords, hower, refused to
sty proceedings on the reasoning that the Carriage of Goods by Sea Act 1971 h.ad given the Hagu;—
Visby Rules the force of law, and the bill of lading, in this case, was one tf) which the Hague-Vis yf
Rules applied under Art X(2) and (b) since it was issued in a contrac@g state and the port1 o
loading was in a contracting state. The foreign court chosen as the excluswe. forum would apply a
domestic substantive law; which would result in limiting the carrier’s liability to a sum far lower

429 See Wilson, Cariage of Goods by Sea, 6th edn, 2008, Pearson Longman.

: i i ¥ 571.

230 On Art ITI(8) and the Himalaya clause see The Starsin [2003] 1 Lloyd’s Rep ‘ ‘ L

231 Buropean Ga(s T)urbmzs Ltd v MSAS Cargo International Inc (2000) unreported, 26 May and Tettenborn, ‘The defaulting carrier’s liability in
respect of undamaged goods’ [2001] LMCLQ 203, at p 205.

232 [1954] 1 Lloyd’s Rep 321.

233 [1956] 1 QB 462. ) )

234 See Owners of Cargo Lately Aboard the River Gurara v Nigeria National Shipping Lines Ld {19977 1 Lloyd's Rep 225, where a clause defining
package for the purposes of Art IV(5) of the Hague Rules was held to be null and void under Art III(8).
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than that to which the plaintiff would be entitled if Art IV(5) of the Hague-Visby Rules applied, and
this would clearly contravene Art III(8). Furthermore, the court felt that giving effect to jurisdic.
tion clauses that had the effect of lessening the amount of liability to an amount lower than thag
imposed by the Rules would only encourage shipowners to choose courts of convenience — that is,
courts that would not apply the Hague-Visby Rules.

Although criticised for not giving primacy to the parties’ intentions,”* the decision in The
Hollandia must be supported on policy grounds since the stated purpose of the Hague-Visby Rules
when it was drafted was to prescribe an irreducible minimum of liabilities. And yet, it is this irre.
ducible minimum that will be under jeopardy if effect is given to a choice of jurisdiction/law clause.

It seems from a recent decision that a jurisdiction clause will be effective provided the defend-
ant gives an undertaking that he will not take advantage of the lower limit. In Pirelli Cables Ltd and
Others v United Thai Shipping Corp Ltd and Others,”” goods were carried from Southampton to Singapore
and Bangkok under bills of lading. By virtue of Art X, the Hague Rules applied. The bill of lading
contained a jurisdiction clause stating that disputes were to be determined in Thailand to the excly.
sion of the jurisdiction of any other country. Since Thailand was not a party to the Rules, the appli-
cation of Thai legislation would result in lower limitation figures and the claimants were entitled tg
disregard the jurisdiction clause and bring proceedings in England, unless the defendant undertcok
he would not take advantage of the lower limit (at p 669).2

It seems that clauses that are repugnant to the Hague-Visby Rules will be valid where the bill
of lading does not attract the automatic application of the Rules. In The Komninos S,%*° the plaintiff's
cargo of steel coils was shipped at Thessaloniki for carriage to Ravenna and Ancona. On arrival at
Ravenna, the coils were found corroded as a result of condensation of water due to lack of ven-
tilation and failure to pump the bilges. The bill of lading contained exemption clauses, as well as
a clause stating that all disputes were to be referred to British courts. The issue that the court had
to decide on was whether the words ‘all disputes to be referred to British courts’ amounted to a
provision that the legislation of the UK giving effect to the Hague-Visby Rules should govern the
contract. If the effect of the above words was that the Hague-Visby Rules applied to the bill of lad-
ing, the exemption clauses would be invalidated.

The court held that, since the bill of lading was not issued in a contracting state to the Hague-
Visby Rules and in the absence of an express provision incorporating the Hague-Visby Rules in the
bill of lading, the forum clause did not import the automatic application of the Hague-Visby Rules.
So, the carrier was able to successfully rely on the exclusion clauses. The judgment, as Bingham 1J
said, is one that ‘gives effect, for better or for worse, to what the parties expressly agreed’ (p 377).

The carrier is at liberty to surrender in part or in whole any of the rights and immunities
allowed to him under the Hague-Visby Rules. He can also increase his responsibilities and liabili-
ties under the Hague-Visby Rules. The surrender or the increase, however, has to be embodied
in the bill of lading that is issued to the shipper (ArtV). Where there is a surrender of rights and

236 See Jackson, “The Hague-Visby Rules and forum, arbitration and choice of law clauses’ [1980] LMCLQ 159; Schnarr, ‘Foreign
forum selection clauses under COGSA: the Supreme Court charts new waters in the Sky Recfer case’ (1996) 74 Washington
University Law Quarterly 867. See also Indussa Corp v SS Ranborg 377 F 2d 200 (1967) and Vimar SegurosY Reaseguros SA v M/V Sky Recler
515 US 528 (1995). Courts in the US until recently did not recognise foreign jurisdiction clauses for a number of reasons —
practical and ideological: difficulties of litigating in a foreign forum; lessening of liability where COGSA or Hague Rules were
not applied; and lack of assurance that the foreign forum will reach the same results as the US courts even if it applied the
Hague Rules or COGSA. In Sky Reefer, a clause allowing arbitration in Japan was held to be valid. The Supreme Court in this case
also went on to say that it would follow similar reasoning in respect of forum selection clauses. The reasoning was followed in
Effron v Sun Lines Cruises 67 F 3d 7 (1995).
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jmmunities and an increase of responsibilities and liabilities that are embodied in the bill of lading,
they presumably apply as against the shipper who is not the charterer and against third parties, but
not against the charterer. The reason for this is that the bill of lading in the hands of the charterer is
merely a receipt and the terms of the contract between the charterer and the shipowner are to be
found in the charterparty.*

The future

without doubt, the Hague and Hague-Visby Rules, with their stated purpose of protecting the cargo
owner, were Tevolutionary and set a trend that would guide future developments. The emphasis on
protecting the cargo owner found a new voice with the emergence of developing countries and the
United Nations Conference on Trade and Development (UNCTAD) and their dissatisfaction (politi-
cal and legal) with the Hague Rules saw the drafting of the United Nations Convention on the
Carriage of Goods by Sea 1978 (Hamburg Rules), which introduced a broader scope of application
and a simpler liability regime. The coming into force of this convention in 1992, however, has not
displaced the Hague Rules and the Hague-Visby Rules. They still continue to apply to most contracts
of carriage. The discontent with the current legal regime remains. The Comité Maritime Interna-
tional (CMI) along with the United Nations Commission on International Trade Law (UNCITRAL)
recently adopted a new convention,**! which is more far reaching than the existing conventions. As
to whether legislators and politicians will discard the shackles of conservative attitudes and adopt
this new convention, thus heralding a new era of uniformity, remains to be seen.
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