INTERNATIONAL BUSINESS TRANSACTIONS
NOTES FOR WEEK EIGHT 

CIVIL JURISDICTION

I. Brussels I Regulation- basics
A. Originally a convention negotiated among six countries, all civil law.
B. Uniformity and certainty are important goals- referrals to the European Court of Justice by national courts help ensure, but involve 2 year delay.
C. Jenard and Schlosser Reports as aids to interpretation. Court generally uses a purposive interpretation, rather than typical English “literal” method.
D. Regulation 44/2001 replaced Brussels Convention effective 1 March 2002. Separate similar regulation (Brussels II) for family/succession issues. Recast Regulation 1215/2012 effective 10 January 2015.
E. Lugano Convention is similar, applies to EFTA countries (Iceland, Norway & Switzerland) and EU. Conforms closely to Brussels Reg.
F. Provisions for applying previous specific conventions in Article 71. Important use is for 1952 Arrest Convention; court gets jurisdiction by arresting ship, including ships owned by same carrier.
II. Overall approach- restrict jurisdiction, require recognition of judgments

A. Article 1. Limited to civil and commercial matters.

1. Civil or Commercial Matter (Article 1). F-2 must decide, but using a community definition. LTU v. Eurocontrol, Case 29/76, [1976] ECR 1541 (authority that imposed charges for air traffic control without consent was governmental, not civil or commercial).

2. Commissioners v Sunico, Case C-49/12, holds that claim for fraudulent scheme to evade VAT is civil claim, not tax claim.

3. Exceptions: arbitration, status, capacity, wills, bankruptcy, etc.
B. Outlaws exorbitant jurisdictional rules as to defendants domiciled in a member state. Article 5. But allows them as to third parties, and even makes them available to other claimants domiciled in the EU. Article 6
C. Basic Rule (Article 4)

1. Sue D where he is domiciled. Nationality and C’s domicile irrelevant.
2. Domicile defined by national law for individuals. Article 62
3. Domicile for companies and associations defined by Article 63: seat, central administration, and principal place of business).

4. Domicile is determined when suit is brought, not when claim arose. Canada Trust Co. v Stolzenberg, [2002] 1 AC 1 (HL). Standard is that of a good arguable case- generally no disputed evidence.
5. If domicile unknown, use last known domicile if D had obligation to inform C of address. Hypotecni banka v Lindner, Case C-327/10.
6. Art. 4 is the primary rule; special jurisdiction rules should be narrowly construed to avoid undermining it. Falco Privatstiftung v Weller-Lindhorst, Case C-533/07, [2009] ECR I- 3327.
III. Special Jurisdiction Rules (Article 7)

A. Contracts (Article 7(1))- Place of Performance

1. Which obligation? The one forming the basis of the plaintiff’s claim- De Bloos v. Bouyer, Case 14/76, [1976] ECR 1497.

2. Parties can agree on place of performance. Zelger v Salinitri, Case 56/79, [1980] ECR 89. But if not real must satisfy Art. 23. MSG v Les Gravieres Rhenanes, Case C-106/95, [1997] ECR I-911.
3. For sales and service contracts, now defined as place in member state of delivery or performance unless otherwise agreed.
4. Place of performance for other contracts? Tessili v. Dunlop, Case 12/76, [1976] ECR 1473: forum applies its choice of law rules to determine governing law, which determines place of performance. 
5. If more than one obligation, the principal one controls. Shenevai v Kreisher, Case 266/85, [1987] ECR 239. If no principal obligation must proceed separately or use Art. 2. Leathertex Divisione Sintelici SPA v Badotex BVBA, [1999] ECR I-6747.
6. Obligation to be performed everywhere (e.g. non-compete) cannot trigger Art. 5(1). Besix v WAG, Case C-256/00, [2002] ECR I- 1699.

7. Contract is anything having basis in agreement, determined by EU law, not national law. Jakob Handte v Traitements Mechanochemiques des Surfaces, Case C-26/91, [1992] ECR I-3597 (sub buyers claim against manufacturer not contractual). But see Tilly Russ v Nova, Case 71/83, [1984] ECR 2417 (claim by sub-buyer under BoL is contractual.
8. Recent case, Brogsitter, Case C-548/12, clarifies that even claims that are in tort under national law are covered by Art. 5(1) if conduct may be considered a breach of contract (Hedley-Byrne type claims).
9. Distribution agreements generally considered services. Corman-Collins SA v La Maison du Whisky SA, Case C-9/12 (19 Dec. 2013)

10. Includes dispute over existence of contract. Effer v Kantner, [1982] ECR 825. But does not include misconduct in negotiation where no contract results. Tacconi v Wagner, Case 334/00, [2002] ECR-I 7357
11. Where does delivery take place? Car Trim, Case C- 381/08 suggests final destination if contract does not provide for place of delivery. Electrosteel Europe v Edil Centro SpA, Case C-87/10, [2011] IL Pr. 28, suggests INCOTERMS will normally govern place of delivery.
B. Torts (Article 7(2))

1. What is included? Community definition applies- obligations that are not contract (Kalfelis v. Schroeder, Case 189/87, [1988] ECR 5565.   

2. Where is the place of the harmful event? Bier v. Mines de Potasse, Case 21/76, [1976] ECR 1875- either the act or the damage. Reiterated in Wintersteiger AG v Products 4U Sondermaschinenbau GmbH, Case C-523/10, [2012] ETMR 31, and Zuid-Chemie v Philippo’s Mineralenfabriek, Case C-189/08, [2009] ECR I-6917.
3. If place of injury, only injury taking place there is recoverable. Shevill v Press Alliance, Case C-68/93, [1995] ECR I-415.

4. P can only sue at place of direct injury, not indirect. Marinari v Lloyds Bank, Case C-364/93, [1995] ECR I-2719 (where conversion in England, financial loss in Italy did not create jurisdiction there); Dumez France v Hessiche Landesbank, [1990] ECR I-49 (similar).
5. For online violation of personality rights, C can sue for all damages where centre of interests based. eDate Advertising v X, Case C-509/10, [2012] 3 WLR 227. But for copyright; C can only sue for infringement in forum. Pinckney v KDG Mediatech AG, Case C-170/12.
6. Person alleged to be liable can sue for negative declaration in places named in Art. 5(3). Follen Fischer AG v Ritrama spa, Case C-133/11.

C. Branch, Agency etc. (Article 7(5))

1. Applies only to Ds domiciled in EU; sue where branch located.

4. Branch fixed place of business subject to parent’s control with power to bind. Somafer v. Saar-Ferngas, Case 33/78, [1978] ECR 2183.

5. Can apply to separate subsidiaries, or even to parent as branch of sub if appear to act on behalf of the other. SAR Schotte GmBH v Parfums Rothchild SARL, Case 218/86, [1987] ECR 4905.
6. Must arise out of the operations of the branch, but these need not take place where branch situated. Lloyd’s Register of Shipping v Campenon Bernard, Case C-439/93, [1995] ECR I-961.
IV. Other Jurisdictional Rules

A. Multiple defendants
1. May be sued where any D is domiciled, if claims so closely related that risk of inconsistent judgments. Article 8(1).

2. Contract and tort claims can be closely enough related. If claims related, motive for joining D irrelevant, as is admissibility of claim. Freeport plc v Arnoldsson, Case C-98/06, [2007] ECR I-8319. Other cases suggest that may not apply where Anchor D is joined solely to enable other Ds to be sued. See Solvay v Honeywell, Case C-616/10.
3. Must risk inconsistent legal results. No risk of inconsistent judgments where Ds infringed identical patents in different countries. Roche Nederland BV v Primus, Case C-539/05, [2006] ECR I-6535. Later cases have found risk of inconsistent judgments in similar cases.
4. Only where jurisdiction based on domicile. Reunion Europeenne v Spliethoff’s Bevrachtingskantoor, Case C-57/97, [1998] ECR I-6511.
B. Third-party claims and counterclaims. (Article 8(2) and 8(3)).

C.  Employment, Insurance and Consumer Contracts- (Articles 10-23). 
1.  Designed to protect the assumed weaker party.

2.  Consumer is limited to person who deals for personal consumption. Benincasa v Dentalkit, [1997] ECR I-3767 (franchise contract was not a consumer contract, even though buyer was not in business before).
3.  Consumer contracts include instalment sales, loans and other agreements with a person who directs activities into consumer’s state by any means. Application to websites may depend on interactivity- see Pammer v Reederei Karl Schluter, Case C-585/08, [2012] Bus. LR 972. 
4.  Applies irrespective of whether contract is concluded at distance. Muhlleitner v Yusufi, Case C-190/11, [2012] ILPr 859.

5.   If mixed purpose, consumer rules only apply if business purpose negligible. Gruber v BayWa, Case C-464/01, [2005] ECR I-439.

6.   Generally requires consumer etc. to sue and be sued in home court.

7.   Limits effects of jurisdiction agreements.
8.   Large insurance risks excluded from special rules. Art. 15(5).
D. Exclusive Jurisdiction- Article 24
1. Rights in rem or tenancies of immovable property.

2. Company law, registration or validity of patents, trademarks etc. (not copyrights), public entries or records.

3. Court must declare of own motion that no jurisdiction if case is principally concerned with one of these matters. Article 27.
4. Applies even if D is not domiciled in the EU. 
5. Trumps all other provisions of the Regulation.
6. Will not apply to matters raised as defence. BVG v JP Morgan Chase Bank, Case C-144/10, [2011] 1 WLR 2087 (defence claim that company lacked authority to contract). But different result where patent validity raised- GAT v LUK, Case C-4/03, [2006] ECR I-6509, now reflected in Article 24(4).
E. Jurisdiction Agreements- Article 25
1. Enforced if in writing (including electronic if permanent record) or alternative requirements met (course of trade, usages etc.).

2. Special rules for employment, consumer and insurance contracts.
3. Selected forum is exclusive unless otherwise agreed.

4. National law may not impose additional formal requirements. Elefanten Schuh GMBH v Jacqmain, [1981] ECR 1671.
5. Exception if agreement is void under law of chosen state. Article 25(1). Recital 20 says this includes forum’s choice of law rules. Cannot avoid because underlying contract is void. Article 25(5). 
6. Not always easy to tell if party agreed. Generally both parties must sign if no course of dealing or usage. Partenreederei v NV Haven & Vervoerbedriif Nova, Case 71/83, [1984] ECR 2417.
7. Jurisdiction provision in company’s articles can bind shareholders. Powell Duffryn v Petereit, Case C-214/89, [1992] ECRI-1745.

8. National law governs whether third parties bound. Coreck Maritime GmBH v Handelsveem BV, Case C-387/98, [2000] ECR I-9337 (bill of lading: if C inherits rights then holders bound).

9. Applies if courts of a member state are selected, even if D is not domiciled in a member state, to preclude other courts’ jurisdiction.
10. See Cartel Damage Claims case (on website) for possible limitations to claims arising from specific relationship.

F. Submission- Article 26.

1.  If enter appearance in case, court has jurisdiction.

2.  But not if entered to contest jurisdiction. Elefanten Schuh says as long                    as you do it at the same time, ok also to defend on the merits.


      3.   Does not trump Art. 24, but does trump Art. 25.

G.   Lis Alibi Pendens

1. Generally if more than one court has jurisdiction claimant decides where to sue. But parties can sue for negative declarations.
2. Article 29 applies where the parties and cause of action are the same. Does not apply to any different parties, and second case may proceed as to them. The Tatry, Case C-406/92, [1994] ECR-I 5439.

4. Test for same claim is broad, keyed to risk of inconsistent judgments. Gubisch Machinenfabrik AG v Palumbo, Case 144/86, [1987] ECR 4861 (suits for damages for breach of contract and for declaration that contract not binding were the same).

5. Court first seised has priority, and second court must stay or dismiss. 
6. Irrelevant where parties are domiciled or if jurisdiction based on BR; key is 2 or more cases pending in member states. Overseas Union Ins. Co. v New Hampshire Ins. Co., Case C-351/89, [1991] ECR-I 317.

7.  Regulation defines when court first seised. Art. 32.
8. Article 30 gives second court discretion to stay other related cases.
9. Article 31 deals with two courts with exclusive jurisdiction. Article 31(2) gives priority to court chosen, thus overruling Gasser below, except for consumer etc. contracts. See Recital 22.
10. Articles 33 and 34 give EU courts discretion to stay proceedings in favour of non-EU courts. New to the Recast regulation.

V. English Rules- Common Law. Applies if outside Brussels or Art. 6 allows.
A.  Service within the Jurisdiction

1. Tag service okay on individuals- see Maharanee of Baroda v. Wildenstein, [1972] 2 QB 283 (CA). 

2. Under Companies Act 2006, Part 34, any company having a branch or other office in England must register, and appoint an agent for service of process. See also CPR 6.9: service at any place of business in UK.
3. But no jurisdiction over company not doing business in UK simply by serving officer there. SSL Intern’l v TTK LIG, [2011] EWCA Civ 1170.

4. No requirement of relationship to activity in England under CPR. Saab v Saudi American Bank, [1999] 1 WLR 1861 (CA).

5. Generally for something to be an office it must have a fixed place of business and authority to bind. Adams v Cape Industries, [1990] Ch. 433.

B.  Submission

1.  If you appear without challenging jurisdiction, you have submitted. 

2.  Not a submission if appear and challenge jurisdiction, or seek a stay on grounds of FNC. Civil Jurisdiction and Judgements Act 1982, s. 33.

            C.  Forum Selection Agreements

1.  English courts will generally enforce an exclusive forum selection agreement. The Chapparal, [1968] 2 Lloyds R 158 (CA).

2.  But discretion not to do so if other forum significantly more convenient. The Eleftheria, [1970] P 94 (Comm. Ct.)

3.  If there are other parties not bound by forum selection agreement who can be made parties elsewhere, that is a significant reason to favour other forum. Donohue v Armco, Inc., [2002] 1 All ER 749, HL

4.  If courts of the forum selected have changed dramatically, or C cannot get a fair trial there, court may refuse to enforce the clause. Carvalho v Hull, Blyth (Angola) Ltd, [1979] 1 WLR 1228 (CA) (Revolution in Angola meant courts were not he ones C agreed to).

VI. Service Out of the Jurisdiction- CPR 6.36. Three requirements:
A. Prong One- Must satisfy Practice Direction 6B as to each claim.

1. Additional defendants- must show that legitimate claim against served defendant, and that additional defendant is a necessary or proper party.

2. Contracts- made in England, made by or through agent in England, governed by English law, breach committed in England, or submission.

3. Tort-wrongful act or damage when the jurisdiction. Enough if substantial damage. Nor need all wrongful acts be in England. Metall und Rohstoff v Donaldson, Lufkin & Jenrette, [1990] QB 391 (CA).

4. Property within the jurisdiction- any type of property.

5. Must show good arguable case that claim falls within PD. Seaconsar Far East Ltd. v Bank Markazi Jomhouri Islami Iran, [1994] 1 AC 438.
B. Must show that there is a serious issue to be tried on the merits. Ibid. 

C. Prong Three- Must show that England and Wales is the proper place in which to bring claim. Discretionary with court.

1. Involves a balancing test similar to the one that is applied to forum non conveniens, below. Spiliada v. Cansulex, [1987] AC 460 (HL).

2. But C has burden of showing that England is clearly more appropriate.
VII. Forum Non Conveniens

A. Leading case is now Spiliada, above.

1. Generally look at which forum more appropriate based on territorial connexions of parties, events and evidence.  

2. D’s burden to show foreign forum clearly more appropriate.

3. Frequently choice of law is key issue.

4. Presence of related cases or parties in one court also a critical factor. 
5. No absolute priority for first filed case, unless other case far along.

6. Enforceability of judgment may also be an issue.

7. Depriving C of legitimate advantages does not normally bar a stay.

B. Lubbe v. Cape, plc, [2000] 4 All ER 268 (HL).

1. If D carries burden of showing foreign forum superior or natural    forum, should normally stay.

2. But C can show special circumstances make it unjust to dismiss.

3. Not enough that C would lose some advantages if case stayed.

4. In Lubbe, dismissal improper where Cs could not get legal aid in foreign court, since would preclude them from proceeding there.

5. Altimo Holdings v Kyrgyz Mobil Tel Ltd., [2011] UKPC 7 (allowing service out even if Kyrgyzstan natural forum where no fair trial there).
C.  Forum Non Conveniens not available where jurisdiction based on Article 4 of Brussels. Owusu v Jackson, Case C-281/02, [2005] ECR- I 1383.

1. Because civil law countries do not recognise, FNC was not part of original Brussels Convention, not added when UK/Ireland joined.
2. Court cannot stay case even in favour of non-EU Forum- jurisdiction under Art. 4 is mandatory. Probably applies to other Articles.
3. Arts 33 and 34 of Recast now given some discretion in case of parallel proceedings in non-member state courts. 

VIII. Anti-Suit Injunctions (“ASI”)

A. ASI directed at parties before court and not at foreign court. 
B. Generally improper to enjoin foreign suit if your court cannot decide the case itself (single forum cases). British Airways Board v Laker Airways Ltd, [1985 AC 58 (HL); Airbus Industrie v. Patel, [1999] 1 AC 119 (HL). 

C. Test for ASI is whether the foreign proceedings are “vexatious and oppressive.” SNIA v. Lee Kui Jak, [1987] AC 871 (PC). Generally D must behave unconscionably and England must be the natural forum. Deutsche Bank v Highland Crusader Offshore Partners, [2009] EWCA Civ 725.
D. If C has right not to be sued (e.g. because of forum selection agreement) lower standard. The Angelic Grace, [1995] 1 Lloyds R 87 (CA).

E. ASI are not permitted under the Brussels Regulation regime. Turner v Grovit, Case C-159/02, [2004] ECR- I 3565.

F.  Italian Torpedo problem: court second seised previously had to stay proceedings even if first suit is brought in breach of forum selection clause. Erich Gasser Gmbh v Misat Srl, Case C-116/02, [2003] ECR-I 14693. Overruled now by Article 31(2) for choice of court.
G. Court cannot grant ASI to protect arbitration in forum. West Tankers Inc. v Ras Riunione Adriatica di Sicurta spA, Case C-185/07, [2009] ECR I-663.
H. Recast has made some changes on arbitration, but does not solve torpedo problem. See Recital 12.
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QUESTIONS FOR DISCUSSION- WEEK NINE
1. Why does the rule in Article 4 provide for jurisdiction at the domicile of defendant? Why not claimant’s domicile? Why not apply Article 7 solely?

2. What are the requirements consent-to-jurisdiction clauses must meet to be enforceable? Are the provisions of Article 25 the only defences available to enforcement of such a clause? Is the Recast an improvement here?
3. Why does Article 8 allow related claims against different defendants to be brought in the same court? Do you see any potential for abuse? 

4. Is Owusu a case that belongs in English court? What would be the harm in allowing English courts to stay proceedings in favour of a forum in a non-member state? Is it absolutely necessary that all EU courts follow the same practice with respect to forum non conveniens?

5. Do the amendments in the Brussels Regulation Recast go far enough to cure the problems identified to date with the Brussels Regulation? In particular, do they go far enough to solve the “Italian Torpedo” problem?
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