


INTERNATIONAL BUSINESS TRANSACTIONS




NOTES FOR CLASS 1




INTRODUCTION AND TRADE TERMS

I. The Module

A. Subjects covered: private law of international trade (not WTO etc.) Focus is on international conventions and EU law, not individual countries’ laws.
1. International Sale of Goods (3 weeks)
2. Transport of Goods (1+ week)
3. Payment and Letters of Credit (2- weeks)
4. Dispute Resolution and Conflict of Laws (3 weeks)
B. Readings

1. Textbook- Carr, International Trade Law (5th ed. 2014)

2. Carr & Goldby, International Trade Law: Statutes and Conventions 2013-15
3. Supplemental Readings Pack
4. Reading should be done in advance of class each week.

5. Questions for discussion most weeks, distributed week before.

II. Overview of International Sales and Problems

A. Explosive growth of international trade since WW2, caused by GATT and reduced communication and transport costs.

B. Main issue- can parties be confident that other party in foreign country will perform or that they can obtain redress if it does not.

C. Major goal is to protect parties while reducing transaction costs.

D. Solution evolved over time. Lex mercatoria- based more on custom than enactment.

E. Dominated today by international conventions.

F. The documentary sale as a solution. Phases:

1. Sales contract between buyer and seller

2. Seller ships goods and receives bill of lading (BOL) from carrier.

3. Buyer must pay or provide letter of credit from bank to get the BOL.

4. Carrier gives the goods to the holder of BOL.

G. UNCITRAL as the major organ for harmonising law in this area. But countries must ratify conventions. Also Hague Conference, ICC. Model laws as alternative.

III. Trade Terms

A. Historically governed by custom and national law. For example lots of English case law on definitions and incidents of various types of contract.
B. Trade customs and usages still critical, as courts normally assume standard practices unless parties specify otherwise.

C. Virtually all rules are subject to the parties agreeing otherwise, but may generate problems if use standard terms but agree on provisions that are too different.

D. INCOTERMS, published by ICC now gives standard definitions and rules. Normally incorporated by reference into the sales contract, but may qualify as a trade usage.

E. Most recent version is INCOTERMS 2010, which took effect January 1 2011.  Minor changes from 2000 version, except for modifications to D terms.

F. Four broad categories- E (EXW), F (e.g. FOB), C (e.g. CIF) and D (e.g. DDP). Increasing obligations on seller and decreasing obligations on buyer; normally as obligations on seller increase, price goes up.
1. Ex Works means buyer picks up goods at seller’s factory or warehouse and is responsible for everything thereafter. May be a domestic sale under seller law. Seller must pack as required for transport.
2. DDP (delivered duty paid) means seller must deliver the goods to the buyer with all duties paid. Also known as “franco domicile” or free delivery. Seller obtains import licence.
3. DAT (delivered at terminal) means title and risk pass when goods offloaded and placed at buyer’s disposal, and seller only performs if goods arrive. DAP similar but buyer must unload. All D contracts are “arrival contracts.”
4. Two most common are CIF and FOB, so we discuss those in more detail.

5. Distinguish terms used only for ocean shipment (FOB, CIF, FAS, CFR) from other terms, which can be used for any type of transport.

IV. CIF (Cost Insurance Freight) Contracts

A. Basic idea is that seller must book and pay for shipment of goods to destination specified in contract (e.g. CIF Bristol means seller must ship to Bristol).

B. Seller does not contract that goods shall arrive in Bristol, but only that they will be shipped there. He complies with his contract by delivering conforming goods, packed marked and checked, to carrier, with insurance policy covering their loss against usual hazards and clean, genuine and unaltered BOL for entire voyage.

C. Seller bears risk of increase in shipping, insurance costs and currency fluctuations.

D. Insurance required is only minimal cover; if want more must specify in contract.

E. Carrier will normally give seller (“shipper”) shipped, clean and negotiable BOL. Seller tenders to buyer BOL, custom documents, insurance policy and invoice within a reasonable time, and buyer must then pay. Contract may require more, e.g. certificates of quality, or less (e.g. “received for shipment” BOL).
F. Seller can also comply by supplying goods already afloat or buy from someone else. Buyer can sell goods on afloat as well. 
G. If agreed, delivery order or sea waybill may suffice where buyer buys less than all the goods in BOL, if gives buyer control of goods (i.e. ship’s delivery order).
H. Seller must notify buyer of shipment or appropriation. If buyer has right to determine shipment date or place must notify seller in time. 

I. Normally seller must use reasonable care to pay export duty and get export approval, and buyer to pay import duty and approval. Normally this only requires best efforts but terms of contract must be considered. Other party must help if needed, at the expense of the obligated party.
J. Risk usually passes once goods loaded (“on board” now, not “ship’s rail”). Property varies; frequently on payment, but issue is intent of parties. Buyer obligated to pay for goods that may never arrive, but can claim against carrier, insurance. 
K. Buyer must take delivery and pay unloading & wharfage unless included in freight.
L. Buyer can reject documents that do not conform, but must do so clearly and promptly. Seller may be able to cure if time left.

M. Buyer can also reject goods if they did not conform to contract; two rights to reject are separate and breach of one may not be breach of the other. Normally can inspect and reject upon arrival. If buyer rejects property in goods reverts to seller.
N. C&F or CFR is same, minus insurance. Buyer not obligated to buy insurance. CPT and CIP used for other modes of transport; especially suitable for multi-modal/container.
O. The Julia illustrates that if buyer obtains something other than document of title, may amount to an arrival contract.
V. FOB (free on board) contracts

A. Main idea is that buyer is responsible for shipping goods from port of shipment to his own facility. FOB Bristol means seller delivers goods to ship in Bristol. Seller cannot buy afloat. Seller must load conforming goods onto ship, pay loading costs. Time and place of loading are usually of the essence.
B. Buyer must secure and name suitable ship (and port if not already specified) and notify seller of ship and loading date. May require prior notice from seller that goods are ready to ship.
C. Buyer thus bears risk of shipping costs, currency fluctuations.

D. Normally seller obtains mate’s receipt, and gives it to buyer’s agent who uses it to obtain BOL. Mate’s receipt not negotiable and not a document of title. Seller must provide invoice. Buyer normally pays when goods shipped or title passes. Seller must notify buyer of shipment so buyer can insure.
E. Seller must provide invoice and check, mark and pack goods. Must also provide export licences etc. under INCOTERMS, not always true under national law. Buyer pays for pre-shipment inspection, if any, and import duties.
F. Property and risk normally pass when goods are loaded on ship, but if part of a bulk seller may have to allocate them to buyer, and if seller obtains BOL may delay property passing but not risk until BOL transferred to buyer, upon payment.

G. FAS (free alongside ship): same except seller’s duties complete when goods are alongside ship in carrier’s custody. FCA (free carrier) used for other modes of transport, especially multi-modal; risk passes when goods in carrier’s custody.
H. Parties can and frequently do modify these rules. Pyrene Co. v Scindia Navigation Co. Ltd, [1954] QB 402 (explaining three main varieties of FOB). Sometimes seller performs some of the buyer’s obligations but normally for buyer’s account. Beware of making it too close to CIF; generates confusion.

I. Scottish & Newcastle Intern. v Othon Galanos Ltd., [2008] UKHL 11 spells out differences between CIF and FOB contracts. Although labelled CFR, contract required buyer to arrange shipment so was really FOB.
FURTHER READING

1. Murray, Schmitthoff’s Law and Practice of International Trade (12th ed. 2012), pp. 7-55.
2. Chuah, Law of International Trade (5th ed. 2013), pp. 25-94.

3. Folsom, Gordon & Spanogle, Principles of International Business Transactions, (Thomson West 3d ed. 2013), pp. 113-136.

4. Baskind, Osborne & Roach, Commercial Law (Oxford University Press 2013), pp. 479-484, 511-548.


QUESTIONS TO PREPARE FOR WEEK THREE
   Question 1

What is the result of the following scenario? What are the rights of the innocent party?

(a) The CIF seller does not tender the documents.

(b) The CIF seller tenders a 'received for shipment' bill of lading.

(c) The CIF seller has not taken out effective insurance; however the goods arrive safely.

(d) The FOB buyer has not given a notice of readiness to the seller within the stipulated time.

(e) Goods under a CIF contract have not been shipped within the shipment period.

Question 2
S has sold tomatoes on CIF terms to B. S has been paid for the tomatoes on presentation of the correct documents. The buyer had accepted the documents. On arrival of the goods B, a 'fruit & veg' merchant, realises that the goods shipped are peppers and not tomatoes as indicated on all the documents. What do you suggest to B?

(a) Can he still reject the goods?

(b) Would you consider any other action? 

Question 3

S has sold tomatoes on CIF terms to B. S tenders a sea waybill instead of the required bill of lading. Can the buyer reject the documents on the basis of the sale contract, even though he did not sell the goods in transit and the goods arrived safely?

     Question 4

Goods sold under a DDP contract arrive severely damaged at their destination. The seller S threatens legal action if the buyer does not pay. Advise the buyer B as to his rights and obligations.
     Question 5
What are the main reasons why buyers and sellers might prefer either an FOB or a CIF contract? What are the reasons why some countries might want to restrict the ability of buyers or sellers in their country from using these terms?
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