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Remedies

The CISG allows the injured party to choose among a set of remedies. The party
may avoid the contract, recover damages, obtain specific relief, or suspend its own
performance.” In addition, Article 50 permits the buyer to reduce the oo:.ﬁmoﬁ price.
Articles 44 and 61 list these remedies for the buyer and seller, respectively. Both
Article 45(2) and 61(2) make explicit that certain damages remain recoverable even
when the injured party obtains a remedy other than damages. A remedy not
included in Article 44 and 61's list is restitution, available under Article 81. The
following is an index that collects the CISG’s remedies:

TABLE g.1: Remedies

Seller {Article 61) Buyer (Article 45)

1. Avoidance Article 64(1) Article 49(1)

2. Specific relief Article 62 >&&m 46

3. Price reduction Inapplicable Article 50

4. Damages: .
General rule Article 74 Article 74
Substitute transaction Atticle 75 >&.o_n 75
Market price measure Article 76 >&&a 76

5. Restitution Article 81(2) Article 81(2)

Some of the CISG’s remedies can be obtained without judicial intervention
while others require judicial recognition. Suspension of performance, avoidance
of the contract, and reduction of the contract price do not require a judicial order.
The non-breaching party can obtain these remedies, where applicable, unilaterally.
We have therefore discussed avoidance in Chapter 5 as part of the rights and
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obligations of parties with respect to performance of the contract. Recall from that
chapter that avoidance means that the contractual obligations of both parties come
to an end, and that avoidance in international sales transactions is disfavored.> On
the other hand, damages or specific relief requires judicial determination. Some
remedies are available only if the non-breaching party avoids the contract. Others
are available only if the contract is not avoided. Finally, several remedies remain
available whether or not the non-breaching party avoids the contract.

I. NON-AVOIDANCE-BASED REMEDIES

As we explain in Chapter s, the injured party may not have a right to avoid the
contract unless the breach is fundamental and other requirements of avoidance have
been satisfied.? Even if it has a right to do so, the party may prefer a remedy other
than avoidance. In this case the CISG makes available both substitutional and
specific relief. The injured party who either cannot or has not avoided the contract
can recover damages, reduce the contract price, or (subject to limitation) compel
the breaching party to perform. Although the calculation and elements of damages
mostly track recoverable damages under the Uniform Commercial Code (“uccer)
and common law principles for remedies, price reduction and specific relief do not.

A. Article 74's general rule for recoverable loss

Article 74 states the general rule for recovering damages for breach. It provides that
damages “consist of a sum equal to the loss, including the loss of profit, suffered by the
other party as a consequence of breach.” The Article initially appears to provide for
tull compensation to the aggrieved party, including consequential and incidental
damages. Because the Article includes lost profits among “loss,” it aims to put the
injured party in the position that it would have been in had there been full perform-
ance. Thus, Article 74s rule protects the injured party’s expectation interest.#
Atticle 74 does not state a formula for calculating damages. Nor does it state the
conditions under which an injured party can rely on its rule. Other Articles do. Article
45(1)(b) allows the buyer to recover damages under Atticle 74 if the seller “fails to
perform any of his obligations” under the contract or the CISG, while Article 61(1)(a)
does the same for the seller if the buyer “fails to perform any of his obligations” under
the contract or the CISG. Article 74 is best thought of as prescribing a general rule or
principle of compensation by which damages are to be awarded. The general rule does

* See Chapter 5.IVA. 3 See Chapter 5.IV.B...
* See Profi-Parkiet Sp. Zoo v. Seneca Hardwoods LLC, 2014 U.S. Dist. LEXIS 71289 (E.D.N.Y.-

May 23, 2014); Court of Appeals St. Gallen (Switzerland), 13 May 2008, available at http:/
cisewz.Jaw.pace.edi/easesioRoz12st htmle TR Advicnrs Canmnil Oninian Aa & Malacdai e
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not state a trivial requirement. It requires that damages be om_oamﬁmm R.v protect the
injured party’s expectancy (“lost profit”) rather than its reliance or restitution S»Q..n%m.
For the same reason, Article 74’s general rule does not allow the award of vc.:&é
damages. Punitive damages, if available, may be awarded only Jvnmoa. applicable
domestic law. By awarding damages “as a consequence of _.unmmor, .K»Eo_m 74 &mo
signals that damages are available for breach even if the breaching party is not at fault in
breaching. Thus, Article 74 deviates from some domestic law that awards damages only
when there is fault or does not allow damage awards to reflect lost profits.5

An injured party who has not avoided the contract can recover dan 1ages only
under Article 74. Although Articles 75 and 76 have their own calculations of
damages, these Articles are available to calculate damages only if the contract has
been avoided. In determining damages recoverable under Article 74's general rule,
two other Articles must be taken into account. Article 77 requires damages .8‘ be
reduced to the extent that the injured party has not mitigated its loss. .>~co_m
78 allows the award of interest, increasing the damages recoverable under Article 74.

1. The limitation of foreseeability

Although it initially appears to provide for full compensation to .Eo mmmam.,\nm party,
Article 74’s second sentence limits recoverable damages mo:oo&_:m to their foresee-
ability. Damages may not exceed the loss the breaching party “foresaw or ought to have
foreseen at the time of the conclusion of the contract, in light of facts and matter of
which he then knew or ought to have known, as a possible consequence of .&n
breach.” Although stated in slightly different terms, this limitation essentially a:&om_.nm
the Hadley v. Baxendale foreseeability requirement mon. recoverable consequential
damages. As with the Hadley rule, facts that the breaching party knew or ought to
have known at the conclusion limit its liability. Facts it discovers or ought to have
discovered after the contract’s conclusion have no effect on recoverable %Bmmom.
The foreseeability limitation, which is common in domestic Hmcm\ — even if mﬁmﬁwm
in somewhat different terms than Article 74 — makes sense. Parties omsno..n easily
price into their contracts risks that they did not foresee. The result is .ﬁrmﬁ. i_.&o:.n a
limitation unforeseen risks will expose breaching parties to a risk ﬁ.v». liability for
which they have not been compensated and that .&o.v\ may ?.w E-mn_EEuom to vmmm
Parties exposed to unforeseen damages might avoid ou.aznm. Eﬁw ﬁ._mﬁ woul
otherwise be mutually valuable contracts, because they would risk liability mo.n loss
that they were not paid to bear and that the other party was vm:.an able to avoid.
Nevertheless, Article 74 leaves open some vital issues concerning the scope of &m
limitation. Article 74 does not say whether the requirement of foreseeability applies

° See, e.g., Burgerliches Gesetzbuch [BGB] ﬁOg_\Oom& § 280(1) (Ger.); Reinhard Zimmer-
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to both the type and extent of loss. It might be that it was unforeseeable that a buyer
intended to resell the goods that it contracted to purchase from a breaching seller, so
that lost profit (a type of loss) was unforeseeable. But it might also be foreseeable to
the seller that the goods that cost $10 would be resold, but unforeseeable that they
would be used in a product that would be so successful as to generate many millions
of dollars of profits (the extent of loss). Article 74 seems to preclude recovery in the
first case. It is unclear whether the Article precludes recovery in the latter.

There is some argument that Article 74’s foreseeability limitation differs from the
traditional test of Hadley and related domestic law in one respect.” As a matter of
technical formulation, Article 74 excludes loss that the breaching party did not or
could not reasonably foresee, in the light of the facts and matters of which he then
knew or ought to have known, as a “possible consequence” of its breach. American
law concerning contracts other than for sales of goods excludes recovery of losses the
breaching party did not have reason to foresee as a “probable result” of the breach.®
Fewer types of loss are excluded by Article 74's language than under domestic law
doctrine, because loss can be foreseeable as a possible consequence of breach, even if
not a probable consequence of it. But the UCC, rather than general contract
principles, provides the closest analogue to the CISG, and the relevant UCC provi-
sion, § 2-715(2)(a), permits recovery of consequential damages resulting from the
seller’s breach for any loss resulting from general or particular requirements and needs
of which the seller has “reason to know” at the time of contracting. That limitation
appears far closer to the “possible” loss standard of the CISG than to the “probable”
one in general contract law. If there is a substantial difference between the CISG and
the UCC on this score, it lies in the fact that the UCC appears to permit recovery of
consequential damages only for the buyer,? while Article 74 applies to both parties.

Two American cases that have focused on Atticle 74’s foreseeability limitation
both understand it as stating the foreseeability limitation in terms of “probable”
consequences,” while a third case adheres to the “possible” language.™ We believe

¢ The Austrian Supreme Court requires foreseeability with regard to both the type and extent of
loss, see Supreme Court (Austria), 14 January 2005, available at http://cisgws.law.pace.edu/
cases/ozon4a3.html; see also Ingeborg Schwenzer, Article 74, In Schlectriem & Schwenzer:
Commentary ont the UN Convention on the International Sale of Goods (CISG) 999, 1020
(Ingeborg Schwenzer ed., 3d ed. 2010) [hereinafter “Schlechtriem & Schwenzer”].

See Franco Ferrari, Hadley v Baxendale v Foreseeability Under Article 74 CISG, in Contract
Damages: Domestic and International Perspectives 305 (Djakhongir Saidov & Ralph Cunning-
ton eds., 2008).

See Restatement (Second) of Contracts § 351(1) (1981).

See UC.C. § 2-715(2); ef. U.C.C. § 2710.

See Delchi Carrier SpAv. Rotorex Corp., 71 F.3d 1024, 1029 (2d Cir, 1995) (“The CISG requires that
damages be limited by the farniliar principle of foreseeability established by Hadleyv. Baxendale”);
TeeVee Toons, Inc. v. Gerhard Schubert GmbH, 2006 U.S. Dist. LEXIS 59455, at “40 (SD.N.Y.

>=m:mwsvuoomv.0m m:_u_.oBoOo:n Amé_.ﬁommn&vumOost 1998, available at http:/fcisgws Jaw
-pace.edu/cases/o81028s1 html (Kimitation tennankle 2o A1 s 70wl
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that these verbal formulations do not translate into significant differences in result.
Taken literally, a “possible” consequences formulation imposes something close to
strict liability rather than a limitation, because an even moderately informed
breaching party can forecast a huge range of possible losses that can result from its
breach. In short, virtually anything is “possible” from the ex ante perspective that
Article 74 embraces. The very fact that a result materialized indicates that it was
“possible” that it could materialize, and given sufficient time and effort, a party
could have foreseen that such a result could possibly materialize. Thus understood,
the foreseeability requirement of Article 74 does not foreclose recovery for any
damage suffered. While the requirement that the breaching party is only charged
with what was foreseeable in the light of the facts and matters of which he knew or
ought to have known at the time of contracting, the flexible characterization of those
facts and circumstances limits the effect of that constraint. That result becomes
more likely as one expands the description of the consequence. The loss of down-
stream contracts from breach that lead the aggrieved party to declare bankruptcy
may be described as either foreseeable lost revenues or as less readily foreseeable
insolvency. Neither the CISG’s drafters nor the delegates who approved the CISG
likely intended this result. Nor do the cases that apply the “possible consequences”
test appear to allow such a broad standard of foreseeability. At the same time, a
probability test arguably demands too much if it means a greater than 5o percent
probability that the consequence complained of would materialize. Certainly the
current cases make no inquiry into whether foreseeability transcends some probabil-
istic threshold. The court in Delchi Carrier SpA v. Rotorex Corp.”* concluded that
the transactions for which the buyer sought consequential damages were “object-
ively foreseeable” at the time the contract was concluded. Similarly, the court in
TeeVee Toons, Inc. v. Gerhard Schubert GmbH™ inferred foreseeability from evi-
dence that the buyers intended to resell the goods that defendant agreed to manu-
facture and made no inquiry into probability.

We conclude, therefore, that notwithstanding differences in technical formula-
tions, in practice the Article 74 test and the “probable consequences” test converge
on something like a “reasonably foreseeable consequences” test. Consequences that
are remote, although possible, should be excluded because the likelihood that they
would materialize has not been priced into the contract. The breaching party, that
is, would not have been paid to take the risk that the aggrieved party would suffer the
loss complained of. On the other hand, the breaching party would have had an
opportunity to price a risk of a reasonably foreseeable loss, even if that risk did not
rise above a 50 percent threshold. We conclude that this interpretation is consistent
with the practice of courts as well as with a theory of consequential damages that
places loss on the party best positioned to avoid or insure against them.
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Al Hewar Environmental & Public Health Establishment v. Southeast Ranch
LLC* illustrates the convergence. There a buyer contracted with its seller for a lar M
quantity of hay. The buyer in tum arranged to sell a portion of the hay to a m:m.-
_u:vwmﬁ As part of the arrangement, the buyer posted a forfeitable bond to assure
delivery. The buyer had entered into the same arrangement with the sub-buyer over
the previous several years. When the seller breached by failing to deliver the hay, the
buyer had to cancel its contract with the sub-buyer and forfeited its bond. The o“u:n
mi.m&om the buyer consequential damages, including the amount of the bond. In
doing so it relied on Article 74’s “ought to have known” language, finding that these
mm.Emmom were foreseeable to the seller at the time of the conclusion of the contract
.O_<m: the quantities of hay the buyer was purchasing and the buyer’s past oozc.mom
ing practices, the seller could have reasonably foreseen that the buyer would resell
some of it. The seller therefore also could have reasonably foreseen that its breach
might result in a loss to the buyer in those resale transactions, Although the court
makes no specific findings as to why the seller ought to have known that this loss was
a foreseeable result of breach, the facts it recites suggest that the result was reason-
ably foreseeable to the seller. The court did not decide (and did not need to decide)
whether the loss was a probable result of breach.

But the court in CITGO Petroleum Corp. v. Odfjell Seachem' reached what is
arguably an alternative conclusion, and did so in a manner that demonstrates
vamrm@m to a fault, the ineffectiveness of Article 74’s language of the “possible »
Tricon had contracted for the purchase of cyclohexane from YPF. It then oo:qmoﬁn.m
to resell the cyclohexane to CITGO, and CITGO in tum contracted to resell to
BASF. Each of the resale contracts would generate significant profit for the reseller

But those resales were negated when delivery of the cyclohexane to Tricon Smm.
delayed. Through a series of intermediate transactions, CITGO brought a claim for
damages on behalf of both Tricon and itself, and contended that lost profits were
recoverable as a foreseeable consequence of the delay in delivery because YPF had
reason to know that Tricon was merely a reseller. The court, arguably ignoring the
language of Article 74, applied a version of Hadley that permitted recovery of lost
profits only if YPF could foresee that Tricon would suffer a delay in reselling as a
consequence of the breach. To satisfy this standard, the court concluded YPF
would have needed to understand that Tricon was a reseller, not a oos.%m:w\ that
purchased and used cyclohexane itself, and that Tricon had a short-term deal to
resell the product. Moreover, the burden was on CITGO to demonstrate that YPF
rmm the requisite understanding, even though YPF and Tricon’s prior dealings
indicated that Tricon was a trader, not a user, of cyclohexane. The lack of o&%:n%o
on foreseeability was fatal to CITGO’s efforts to attemnpt to demonstrate that Article
74 was or could be satisfied. As the court concluded, “[wlhile certainly YPF may
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have known [that Tricon was a reseller], such supposition does not rise to the level
necessary to survive summary judgment.”*® That inquiry, however, misunderstands a
literal reading of Article 74. Under that reading, the relevant issue was not whether
YPF may have known that Tricon would resell the goods, but whether, given what
YPF did or ought to have known, YPF could foresee the possibility that Tricon
would resell the goods.

The Austrian Supreme Court’s application of Article 74’s foreseeability limitation is
consistent with the “reasonable foreseeable consequences” test.'7 According to the
court, consequential damages are recoverable if at the conclusion of the contract a
reasonable person in the breaching party’s position could view the loss as a “suffi-
ciently probable consequence” of breach. It concluded that Article 74 therefore
requires determining the degree to which a reasonable person in the breaching party’s
position at the conclusion of the contract could foresee the loss from its breach. The
court remanded the case to the lower court for it to make this determination.
A “probable consequences” test for foreseeability requires that the loss be probable,
not merely sufficiently probable as the court requires. The court’s concern with the
degree to which the loss is foreseeable suggests that the loss must be reasonably
foreseeable at the conclusion of the contract. A Russian arbitral tribunal, in denying
the buyer lost profits on a sale to its sub-purchaser, reached a similar conclusion.™ It
concluded that the breaching seller had “no obligation” to foresee the buyer’s lost
profits when it was not informed of the buyer’s sale to the sub-purchaser.

There is one additional technical distinction between the foreseeability limitation
expressed in Hadley and in Article 74. Traditionally, Hadley speaks in terms of what
was foreseeable to both parties at the time the contract was concluded,”® while
Article 74 speaks only in terms of what the party in breach foresaw. As a practical
matter, the difference is likely to be immaterial because it is highly improbable that
the party in breach would foresee a consequence that might befall the aggrieved

® 1d. at *20 (emphasis in original).

7 See Supreme Court (Austria), 14 January 2002, available at hitp://cisgw3.]aw.pace.edu/eases/
oz011423.html.; cf. Tribunal of Intemnational Commercial Arbitration (Russia), 6 June 2000,
available at http://cisgs.law.pace.edu/cases/ooo6obrihtml (buyer denied consequential dam-
ages when breaching seller was not informed of buyer’s sale to a sub-purchaser).

¥ See Tribunal of International Commercial Arbitration (Russia), 6 June 2000, available at http:/
cisgz.law.pace.edu/cases/ooo6o6ri.html.

9 According to the Hadley court, “[wlhere two parties have made a contract which one of them
has broken, the damages which the other party ought to receive in respect of such breach of
contract should be such as may fairly and reasonably be considered either arising naturally, i.e.,
according to the usual course of things, from such breach of contract itself, or such as may
reasonably be supposed to have been in the contemplation of both parties, at the time they
made contract, as the probable result of the breach of it.” Hadley v. Baxendale, 156 Eng.
Rep. 145, 151 (Ex. 1854). Only the second of Hadley's two “rules” refers to what was foreseeable
to both parties (“in the contemplation of both parties”). The Restatement (Second) of Con-

tract’s statement of the Hadley rule refers only to what was reasonably foreseeable to the
hrearhing narty when the anntrant wae made: eee Ractatemant [Qenand) nf (Maniranke € am
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party mﬁm ﬁrm.; the aggrieved party itself did not foresee. More likely is the circum-
stance in which the breaching party, with limited information available to it, would
not foresee a consequence that is foreseeable to the aggrieved party.

2. Calculation of loss under Article 74

According to Article 74, recoverable damages are equal to the loss resulting from
breach. The aggrieved party does not have to rely on Article 75’s cover measure or
Article 76’s market price measure to calculate damages, even when available.® In
fact, sometimes the aggrieved party can only rely on Article 74 to recover damages.
This will be so when it has not avoided the contract under either Atticle 75 or Article
76. Since Article 74 does not require avoidance, it will be the primary source of
damage recoveries under Article 36 when the buyer retains goods that fail to
conform to the contract.

Notwithstanding its broad applicability, Article 74 does not state how loss from
breach is to be calculated. Nonetheless, its reference to “loss . . . as a consequence of
breach” suggests that damages are to be calculated to protect the aggrieved party’s
expectation interest. This is because awarding damages for loss from breach puts the
victim in the position it would be in had the contract been performed. Protecting
the aggrieved party’s expectancy interest requires determnining two positions. One is
the aggrieved party’s position as a result of the breach. The other s the position that
party would have been in had the contract been performed. A damage calculation
that gives a monetary award (“a sum”) equal to the difference between these two
positions measures the aggrieved party’s loss from breach. For example, in one case
the seller delivered nonconforming goods and sued the buyer to recover the
remaining portion of the contract price.” The court calculated the buyer’s damages
under Article 74 as equal to this portion of the price and denied the seller recovery.
In effect it measured these damages as the difference between the value that
conforming goods would have had at the time of delivery and the value of the
delivered goods at that time.

That measure of damages appears to be correct in light of the objective of
retaining the aggrieved party’s benefit of the bargain. Assume, for example, that a
buyer enters into a contract with a seller for the purchase of Grade A sawdust at a
price of $100,000, with delivery to occur in six months. Assume that at the time of
delivery, Grade A sawdust in the quantity required by the contract has a market
value of $110,000. Finally, assume that the seller instead delivers the same quantity
of Grade B sawdust, which has a value at the time of delivery of $90,000. The buyer
has suffered a loss measured by the difference between the value of what it expected

> See Atticles 45(1)(b), 61(1(b).
# See District Court Trier (Germany) 15 Ortnhar 1anr aonilalla o Lo 1t ' S
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to receive (sawdust worth $110,000) and what it did receive (sawdust worth $90,000),
or $20,000. If the buyer receives $20,000 in damages, it will be in the same position
it would have occupied had there been performance, because it will have $go,000
in sawdust and $20,000 in damages for a total value of $110,000 — the value it would
have received had there been performance.

Although the reference to the aggrieved party’s loss suggests that there is a single
amount that satisfies Article 74, there are different ways of measuring loss, and they
could give rise to different amounts. The cost of repair measures the buyer’s loss
from the seller’s nonconforming tender, unless the buyer suffers loss not compen-
sated by repair.** If nonconforming goods have a prevailing market price at the time
delivery is due, the market price differential can measure loss from breach.”
Likewise, the cost of funds measures the seller’s loss as a result of the buyer’s delay
in paying the contract price. All these measures calculate damages consistent with
Article 74’s general rule for recoverable loss. Occasionally, establishing loss directly
can be difficult. Loss is not directly observable, and the party bearing the burden of
proving loss might not have the evidence needed to establish it directly. In this event
the party might prefer to rely on repair costs or the market differential to prove
its loss.

3. Consequential and incidental damages

Under Atticle 74 loss from breach includes incidental loss and consequential
damages. Article 74s reference to “loss ... as a consequence of breach,” because
unqualified, covers both sorts of loss. Incidental loss is out of pocket expense
incurred as a result of breach. Storage and transportation costs that would not have
been incurred had the contract been properly performed are incidental expenses.
Consequential damages include liability to third parties as well as opportunity costs
incurred as a result of breach. Although domestic law sometimes makes the distinc-
tion between incidental loss and consequential damages important,* the CISG
does not. Both are recoverable under Article 74. As types of recoverable damages,
both incidental loss and consequential damages are subject to Article 74’s limitation
of foreseeability. Finally, they are recoverable under Article 74 even when the

= See District Court Stuttgart (Germany), 29 October 2009, available at http://cisgw3. law.pace
.edu/casesiogrozggr html; CIETA Arbitration Award (China), 31 May 2006, available at http:/
cisgw3.law.pace.edu/cases/oboszicrhtml; ICC Case 8740 (1996), available at http://cisgws.law
.pace.edu/cases/g68740i1.html; Court of Appeals Koln (Germany), 8 January 1997, available at
hitp://cisgw3.law.pace.edu/cases/g7o108g2. html.

3 See Secretariat Commentary on the 1978 Draft, in Documentary History of the Uniform Law
for International Sales 449 (para. 7) (John O. Honnold ed., 1989) [hereinafter “Documentary
History”}; Court of Appeals Zweibrucken (Germany), 2 February 2004, available at htip://
cisgws.law.pace.edu/cases/ogo202g1 . himl.

*+ For instance, Article 2 of the UCC allows the seller to recover only incidental loss, not
consequential damages: see U.C.C. {§ 2—710, 2-715. The buyer may recover both sorts of loss;
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mmma.mo,\am party measures its damages under Articles 75 or 76, as both Articles make
explicit. In a Spanish case the aggrieved seller sought to measure its damages for
wheat it resold under Article 75’s resale measure, and for unsold wheat under Article
76’s market measure.” The Spanish Supreme Court upheld the trial court’s damage
award under Article 74, which included the warehousing costs the seller incurred
before it resold the wheat the breaching buyer had refused. The Court, however
also upheld the lower court’s refusal to include in the damage award ::m@n >&&m
74 additional financing costs the seller allegedly incurred while arranging resale. It
found that the seller had not sufficiently proven these costs. Financing costs

incurred as a result of breach, if proven, easily are recoverable as “loss. . .as a
consequence of the breach.”

4. Burden of proof

.ﬁra.OHmO is unclear about the assignment of the burden of proving damages. There are
two issues here. One is whether the CISG or the forum’s law governs burden of proof.
The second issue is the assignment made by applicable law, either by the CISG or the
forum’s Jaw. Courts and commentators tend® to conclude that the CISG assigns the
burden of proving loss from breach and that the party claiming damages under Article
74 bears that burden.”” Although both parts of the conclusion are reasonable, the case for
it is far from compelling. Article 74 does not deal with burdens of proof. In fact, apart
from Atticle 79(1), none of the CISG's provisions expressly address the question. Thus
the CISG must deal with burdens of proof, if at all, implicitly. v

Commentators find that Article 7 implicitly addresses the matter. We are not so
sure. By its terms, Article 7(1) requires the CISG to be interpreted to promote
uniformity in its application. Uniformity in interpretation only demands that tribu-
nals interpret the CISG's provisions in the same way.*® As far as the instruction goes
they may interpret the CISG to assign or not to assign the burden of ?oium,

*> See Supreme Court (Spain), 1 July 2013, unpublished translation by Santiago J. Teran

=3 ma.o Delchi Carrier SpA v. Rotorex, Corp., 71 F.3d 1024 (2d Cir. HoomvaoE.ﬁ Mm vanm_w Helsinki
Am., inland), 26 Oo~o¢.ﬁ. 2000, available at rEu“\\ommmiw._mé.wmon.mm:\nmmmm\ooapmmm.rudr Dis-
M...WMM MUOMMMMWM: (Switzerland), 20 February 1997, available at http://cisgws.law.pace.edu/cases/

*7 See Peter Huber & Alastair Mullis, The CISG 36, 281 (2007); CISG Advisory Council Opinion
No. 6: Calculation of Damages Under CISG Article 74 1 2 (2006), available at http://cisgw3
law. pace.edu/cisg/CISG-AC-0p6.html; Schwenzer, Article 74, in Schlechtriem & Schwen-
zer, supra note 6, at 1025; Franco Ferrari, Burden of Proof Under the United Nations
ch.g:n.c: on Contracts for the International Sale of Goods, 2000 Int'l Bus. L. J. 665, 666;
Chicago Prime Packers, Inc. v. Northam Trading Food Co., 408 F.3d 494, 899 (7th Cir. N,oo&w
Supreme Court (Austria), 12 September 2006, available at rEx\\owméw.Eé.vmomhm:\ommmmv
o.mooﬂuw.rq:r Court of Appeals Hamnm (Germany), 31 March 1998, available at http://
cisgw3.law.pace.edu/cases/g80331g1. html; District Court Vigevano (Italy), 12 July 2000, m<m:”_-

able at rnv“\\ammsw;us.vmon.nm:\ommam\oooﬁp_.w.rn:_.

#® Cf CISG Advisorv Conmeil Onininn Na & Fadodotior €1 11 1 s e s _



348 The UN Convention on CISG

damages. Tribunals follow Article 7(1)’s mmmﬁEomo.: as _owm as .&.Q oos<o~mmm wmv M”M
interpretation of the relevant provision. Thus, >~..no_m 7(1)’s Ho@EHoEM:\M o :M“: "
ity in interpretation does not implicitly deal with burden of ?Nm .m ccor &:m N
Atrticle 7(2), matters not expressly m%mmm by %a ﬂﬁmﬁrﬂﬁmwm MM WM MM ﬁ oo ; MMMMW mwomm
inciples underlying it. The trouble is that i .

wwmmwom.nmﬁ%ocmw moﬁmv\oom:a:msﬁﬁoa have found 2 large number of %:moa_m:“m
principles,® it is difficult to see how principles .vam..::m.ob vE.m.mc o moom N
embedded in the CISG. For instance, the vnzoim. is sometimes _M amm ©
the effect that a party wanting to benefit from a provision bears ?m. Emgm :
proving the provision’s factual requirements.>* Article 74 gives the mmmwmégwn !
a right to recover its loss and places limits on the loss it may fecover. onwz mgno
suggests nothing about whether the aggrieved party must Eqwmcom oSva.Ho. ’
establish that loss. Although the Huaboiﬂ might be a good one, it has no basis in

ision that merely grants remedial rights. .
?w\m%ﬂnﬁ&% the @Mnmmou as to whether the OHm.O .mmmmwnm burdens Mm wﬂwomﬁﬁw
respect to damages is not of major importance. This is because, mmo_on Emv 0 e
who find that it does so, the party claiming mmgmmom.cumn_. Article 74 m“u.ma e
burden of proving its loss.> Domestic law ﬁo:m.m to assign EW burden Er e MM#Q
way.>* We would expect that to be the case, since the aggrieved party has
access to the relevant information than the breaching party.

5. Lost profits and the standard for recovery

Article 74 expressly includes lost profits as an element of nomo<m_.mzo mwﬁmmnwwwm
express inclusion probably is intended to signal ?m‘.ﬁ the ?.:oﬁ oocswa ost pr e
recoverable “loss;” it does not under some domestic laws. Article 74 omwH no m=E
how lost profits are to be calculated. sz:_._uamwsm_v.\. courts om_oc_mﬁm: as they EMH .
under applicable domestic law. Unfortunately, ﬁrmm tendency provi Mm Bﬂu@ vm v
tial for divergence between the CISG and moBommo law than one maw M .WS mno%omm
to standards of proof. National laws differ concerning the required likelihood o:

* See, e.g., Ulrich Magnus, The General Principles of UN m&ww hms\.,nw Hnﬂ“ﬂm%wmmm wcm.a mewww
’ b . o . ° Q .

6 general principles); Camilla B. ?moaou.. General Princi es :
M“WMWMMn%% in mrma:m International Commercial Law Across Z.mnosm_ wocnnwmdm.w 13, _MN
(Camilla B. \w:moaon & Ulrich B. Schroeter eds., 2008) (reporting 14 general princip!
identified by the CISG Digest). )

] i t 667-68.
X .g., Magnus, supra note 32, at 33, 52; Ferrari, supra note 28, a . .
3 MMM‘ oomm Em:mroa & W\EE& supra note 27, at 36, 281 meuonm m%io:uma .M:MMNMQNMM “M
lechtr ; Vi amages i :
lechtriem & Schwenzer, supra note 6, at 10z5; Victor napp, .
MQAWHHHQMQ on the International Sales Law 541 (Cesare M. Bianca & Michael J. Bonell eds.,

hereinafter “Bianca & Bonell”]. .
3 WNMQWMNMMM”M Schwenzer, Pascal Hachem & Christopher Kee, Global Sales and Contract Law
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supported by the evidence,3? For instance, they differ about whether the aggrieved
party must prove its damages with reasonable certainty, clear and convincing
evidence, or some other standard of proof. An unfortunate example of reverting
to domestic standards can be found in Orica Australia Pty Ltd v. Aston Evapora-
tive Services, LLC.>* The court concluded that Article 74 allowed lost profits,
but — considering only American decisions — then observed that “[c]ourts applying
this have often imported lost-profits standards sirnilar to [the standard of the
relevant state in the United States].”? That standard, which requires proof of
the fact that damages will accrue in the future and sufficient admissible evidence
to compute a fair approximation of the loss, may be perfectly appropriate. But the
inference that domestic principles should be imported into the CISG simply
proves too much. If courts from jurisdictions with different standards each import
their own standards, no autonomous CISG standard can evolve, Perhaps the best
one can say of the approach in Orica Australia Pty Ltd is that the party seeking lost
profits did not argue for a different standard, leaving the court with an unques-
tioned assumption.

The CISG Advisory Council advocates a standard of reasonable certainty: The
evidence must allow a reasonable estimate of damages.3® It bases its recommenda-
tion on the CISG's international character and Atrticle 74s policy of full compen-
sation. Although selection of a standard of proof is complicated, it is not clear that a
reasonable certainty standard is efficient. This is because a standard of proof has two
opposite effects on the contracting parties. One occurs at the point of breach, when
the aggrieved party must decide to litigate. Lower standards of proof increase the
incentive of the aggrieved party to sue, because they make it more likely that
evidence will show loss from breach. The other effect occurs prior to breach, at
the point of contracting. At this point lower standards of proof increase the expected
liability of a party, because they increase the likelihood that loss will be found in the
event it breaches. By increasing the likelihood that the aggrieved party can recover
its loss, the reasonable certainty standard increases the value of the contract to that
party. At the same time, the standard increases the expected cost of the contract by
increasing the expected liability from breach. By contrast, higher standards of proof
decrease the contract value because the loss on breach is harder to establish.
However, these standards also decrease the cost of the contract by reducing the
expected liability from breach. Thus, in general, the two effects point in different
directions. Their respective sizes are unknown and hard to estimate. Without a basis

3 See, e.g.,, Kevin M. Clermont, Standards of Proof in Japan and the United States, 37 Cornell
J. Intl Law 263 (2004); Kevin M. Clermont & Emily Sherwin, A Comparative View of
Standards of Proof, 50 Am. J. Comp. L. 243 (2002).

** 2015 U.S. Dist. LEXIS 98248 (D. Colo. July 28, 2015). ¥ Id. at *23,
% See CISG Advisory Council Opinion No. 6, Calculation of Damages Under Article =1 9 » &
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for estimating their size, a reasonable certainty standard (or any other standard)
seems difficult to support as an optimal basis for proving damages.

The buyer’s profit is the difference between the value to it of the seller’s perform-
ance and the contract price. For the seller, profit is the difference between the
contract price and its cost of performance. Rational buyers and sellers expect a profit
from performance, so that the difference between value and price (buyer) and price
and cost (seller) is positive. To date both German and American courts calculate lost
profits under Article 74 in the same way.?” Costs that the aggrieved party would
incur in performance are variable costs. Variable costs that the victim saves by
breach are deducted from the value of performance (buyer) or the price (seller) to
arrive at its lost profit. Costs that the aggrieved party incurs whether or not the
contract was entered into are fixed costs. In calculating lost profits, fixed costs are not
deducted from the value of vm_.moﬂ:m:oo.wm

The aggrieved party sometimes will prefer to recover lost profits directly under
Atticle 74. This can occur when proving the prevailing market price at the time of
delivery or the resale price is difficult. To establish its lost profits under Article 74,
the aggrieved party must prove the value of performance to it and its performance
costs. The burden of doing so can be easier than proving market or resale price, even
when Articles 75 or 76 are available to measure damages.

Al Hewar Env. & Public Health Est. v. Southeast Ranch, LLC* is likely an
example. There the buyer contracted with the seller to purchase bales of hay for a
total price of $5,166,000. The contract called for a $787,500 down payment, which
the buyer paid the seller. The buyer in turn contracted to sell the hay to a
downstream buyer for $6,806,000. This contract required the buyer to post 2
forfeitable performance bond in the amount of $452,000. When the seller failed
to deliver the hay to the buyer, the buyer avoided the contract. The buyer in tum
cancelled its contract with the downstream buyer, who, in turn, called on the
buyer’s performance bond. Although the buyer could have measured its damages
under Articles 75 or 76, it elected to recover its Jost profit under Article 74.

The court calculated the lost profit at $2,427,500 as follows: The value of the
seller’s performance to the buyer was the $6,806,000 contract price due from the
downstream buyer. The buyer’s variable costs were the $5,166,000 breached contract
price. Because the buyer had made a $787,500 down payment on the price, the
seller’s breach saved it $4,378,500 ($5,166,000 - $787,500 = $4,378,500). Thus, the
buyer’s lost profit under Article 74 equaled the difference between $6,806,000 and

%7 See Court of Appeals Hamburg (Germany), 26 November 1999, available at http://cisgw3.law
_pace.edu/cases/ggr126gLhtmi; Delchi Carrier SpA v. Rotorex Corp., 71 F.3d 1024 (2d Cir. 1995);
TeeVee Toons, Inc. v. Gerhard Schubert GmbH, 2006 U.S. Dist. LEXIS 50455 (S.D.N.Y. August

12, 2006).

8 See Profi-Parkiet Sp. Zoo v. Seneca Hardwoods LLC, 2014 U.S. Dist. LEXIS 7128¢ (ED.N.Y.
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W%wumvmoo.g $2,427,500. In addition, the $452,000 performance bond that the
uyer forfeited on canceling its contract with the downstream buyer was a for

me oo:m.on.:gmm_ damage resulting from the seller’s breach. Article 74 th mmom-
includes it in the buyer’s recoverable loss. Thus, the buyer’s total nmooNHB_uo_Mm _MM

under the Article is $2,879,500. The court not
,879,500. ed that th i
made under United States domestic law. o e same caleuliton would be

6. Lost volume sellers

Atticle 74 does not directly address whether a “lost volume” seller can recover its |
profit on the breached contract. A seller loses volume when its available su H». _ f %y%
goods exceeds its available customers at any time. If the buyer breaches mbMu wrv\ . 11 :
resells the same goods to another buyer at the breached contract price, Arti M N % )
market measure gives the seller no damages. This is because the Bm:wom i . mmwrm
m.mow:m sale will equal the contract price. Thus, the contract price- market nW_oMm% i
“MH M anwo. Zﬁ M<o~ﬂ_&mwv the seller may have suffered damages that mroEM vmonon_mw_.mw-
ed: Given thatthe seller had sufficient goods to serve all availa :
ﬂmv\ claim that it would have made the second sale even if the ma_“ MMWM”o“MHMwHMMMMMH
us, the second sale was an additional sale, not a substitute sale. The seller will have I .
m profit on the breached contract and should be entitled to recovery of that MM o
surn equal 6 the loss ..... suffered by the other party as a consequence of gnﬂ% 7 o
The Austrian Supreme Court has accepted this reasoning and allowed . I
er::m. seller to recover its lost profit under Article 744 The CISG >mmm% }
_m”\:”n:. takes E.a same vom.Eo:.ﬁ Although supported by some domestic owMM
B , m: ﬂmmo:_sm is questionable. Both accept the traditional notion of a “lost
EG_._.M.F__MQMMD M:WMWMMM%:WWWM omvmo& to supply all its customers. According to
i :  “[Blusinesspersons, who regularly trade with good
the ones involved in the avoided contract, will —a S al Twape be .m ;
position .R.u replace the failed transaction by a mcvmmmcwomﬁnammmwﬁnm“”ﬂmlo.mw mvm_ " Emm
of Mwarm,\o&mm contract or different goods on the basis of the current Emnmwmﬁ vaammmxm
m<m:w _uwmﬁmv\r Ow MMMMMMHNOWWMMM Momw_a M:o M_ vﬂomowmmroc_nw receive its lost profit, the
: . ake sales to additional customers notwithstand-
ing the breach should not, of itself, constitute lost volume. To -
_uHm the case that the seller not only could have made the mmmwmwm:%_”“%, __M “MM
also be true that the seller would have made the additional mm_o.»wnﬁrmmn are at
© .
MMMMMMMH.MHMM_.OE# (Austria), 28 April 2000, available at http:/cisgws.pace.law.edu/cases/

See CISG Advisory Council Opinion No. 6, Calculation of Damages Under CISG Article 74 4

B W_u..o (2006), available at hitp:/cisgw3.law.pace.edu/cisg/CISG-ACop6.html.
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least two reasons why a seller who has the capacity to make an additional sale would
not do so. First, the effort to make the additional sale might require incurring costs
that render the additional sale unprofitable. To earn a profit from making a sale in
addition to the breached contract, the seller’s marginal costs in supplying the
additional good must equal its marginal revenue from the sale. The seller maxi-
mizes its profit by making sales up to the point where the marginal cost of the sale
equals its marginal revenue. In a relatively competitive market, sellers will occupy
that position. For this reason, unless the market is noncompetitive or the seller has
a peculiar reason for not operating at its profit-maximizing capacity, any sale the
seller makes with the breached goods is a substitute sale, not an additional one. Asa
result, the seller does not lose volume from the breached sale.#

In addition, by its breach, the buyer has indicated that it no longer has productive
use for the goods. As a result, if it had performed the contract and accepted the goods,
the buyer presumably would have attempted to resell them. Arguably, any such resale
would have occurred within the seller’s market, since the buyer purchased the goods
in that market. As a result, the seller would have been deprived of the sale made to the
party who purchased the goods from the performing buyer. On that logic, resale of
the breached goods only occurred because of the breach; it was, therefore, a
substitute for the breached contract, not an additional sale. As a consequence, the
seller did not lose volume when the buyer failed to accept the goods and the seller
resold them to a party that the buyer otherwise would have serviced.*

7. Litigation costs

Article 74 does not say whether attomney’s fees and other litigation costs are
recoverable as damages. Unsurprisingly, courts and commentators divide over the
issue,* although in some cases it is unclear whether an award of attorney’s fees has
been made under Article 74 or under some domestic law principle.#” Both sides

4 American domestic case law shows a similar divide over the definition of the lost volume seller;
compare Neri v. Retail Marine Corp., 285 N.E.2d (N.Y. 1972) with R.E. Davis Chemical Corp.
v. Diasonics, Inc., 826 F.2d 678 (7th Cir. 1987). Indeed, R.E. Davis Chemical imposes on the
seller the burden of proving that it would have lost volume.

% See A. Lenobel, Inc. v. Senif, 252 App. Div. 533 (N.Y. 1938).

# Compare San Lucio S.r.L v. Import & Storage Services LLC, 2009 U.S. Dist. LEXIS 31681
(D.N.].); Hermanos Succesores v. Hearthside Baking Co., 315 F.3d 385 (7th Cir. 2002); Harry
Flechtner & Joseph Lookofsky, Viva Zapatal American Procedure and CISG Substance in a
U.S. Circuit Court of Appeals, 7 Vindobona J. Int'l1 L. & Comm. Arb. 93 (2003) (CISG silent on
attomney’s fees), with Court of Appeals Turku (Finland), 12 April 2002, available at hitp://cisgw3
Jaw.pace.edu/cases/ozo412f5.html; Lower Court Augsburg (Germany), 29 January 1996, avail-
able at http://cisgw3.Jaw.pace.edu/cases/gboi29g1.himl; Fritz Enderlein & Dietrich Maskow,
International Sales Law 298-99 (1992) (Article 74’s compensation principle allows recovery of

attorney’s fees).
47 See Court of Anneals Turkn (Finland) 15 Anril 2005 available at htn:flcicows law nace edn/
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have respectable arguments in their favor. According to one position, Article
74 allows the aggrieved party to recover damages equal to its “loss,” and _VE ation
costs are a type of incidental expense resulting from breach. If Em.mmmag&m arty
cannot recover its litigation expenses, damages do not put it in the same wo&m%: as
wonmoz:msg would have. Article 74 therefore would not protect its full expectanc
interest. Although Article 74 does not expressly address litigation costs >~Mo~m Auw\
.mzao.a that general principles underlying the CISG settle matters EM: the OH,\mO
implicitly addresses. A relevant underlying principle, supported by Article 74, is one
of m&m compensation: the principle that a damage award fully protects the MM : rieved
wm&; expectancy interest. The principle of full compensation argues for omzmq -
ing Article 74 to allow recovery of litigation costs. ’
The opposing position relies on Article 74's language to the effect that damages
equal the “loss ... as a consequence of breach.” Loss that results from events oﬁm@n
than breach therefore is not recoverable under the Article. Arguably, litigation costs
are Em consequence of litigation, not breach.*® If the breaching wmmq had posted a
forfeitable bond equal to the Toss breach caused the aggrieved party EW victi
SA.U:E not have to litigate. It could call on the bond instead. Or the vﬁoon: a .
.M.:m:» rm<n_u M::N compensated the aggrieved party without litigation, These wmmm_umﬁw
ities argua itigati icti
o vmmm. o W .ﬁw mo_H MMMM HMMMMS: costs are the result of the victim having to sue to
American courts have systematically refused to award attorney’s fees in litigation
mo<2.smm by the CISG.* Zapata Hermanos Succesores v. Hearthside Bakin mOo -
remains the best judicial discussion of the matter. There, Judge Posner oo:w:m.om
that attorney’s fees are unavailable under the CISG; they are recoverable, if at all
wEv\ Eﬂwn the procedural law of the forum. Posner notes an odd oo:mon_v:oug om
mterpreting damages under Article 74 to cover litigation costs. Article 74 allows
recovery for loss resulting from breach. Thus, although litigation costs would be
recoverable by the prevailing plaintiff (the aggrieved party), the prevailing defendant
could not recover its litigation costs in the event it is found not to have breached.5*
True, the law of a forum that has a “loser pays” rule would award the 85&:._
.momo:mma its litigation costs. But the prevailing defendant would not be SW% Sr&m
in a forum that adopts the American rule (“each side bears its own litigation costs”)
mem Posner conjectured that the United States, with its American rule, would :Q.,.
likely Nrmsw signed the CISG had Atticle 74 allowed for the recovery Mum litigation
costs.”* Contracting States with a “loser pays” rule, he speculated, likely &mm not

# See John Gotanda Article 74, i i
, 74, in UN Convention on Contracts for the International
Goods (CISG): Commentary 1010 (Stefan Kréll isteli o Posaloy Vi mm_.m o
) e o) (ot oty 1010 MA n Kr6ll, Loukas Mistelis & Pilar Perales Viscasillas
mMme ¢.g., Profi-Parkiet Sp. Noc v. Seneca Hardwoods LLC, 2014 U.S. Dist. LEXIS 7128
(E.DN.Y. May z3, 201y); Chicago Prime Packers, Inc. v. Northam Food Trading Co. NNM
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think about the matter at all. His first conjecture seems plausible to us, given the
reservations that the United States expressed with respect to other proposed provi-
sions. The second seems less certain. Because Article 74 only awards damages for
loss resulting from breach, even Contracting States with a “loser pays” rule could not
construe the Article to allow a prevailing defendant to recover its litigation costs.
They plausibly also concluded that litigation costs are recoverable, if at all, by the
prevailing party only under the law of the forum.

Nothing in the recent case of Stemcor USA, Inc. v. Miracero, S.A. de C.V.,%
changes the American view of attorney’s fees, even though their award in an
arbitration was upheld under Article 74. Stemcor sold steel coils to Miracero, a
Mexican steel importer and distributor. When Stemcor failed to provide Mexican
authorities with documentation that would have permitted preferential tax treatment
of the sales, Miracero was assessed an additional $2.6 million in taxes and fees, and
Miracero incurred $340,000 in costs to overturn those assessments. Miracero was
ultimately awarded $819,437.86 for its attorneys’ fees and costs in both the Mexican
legal proceedings and the New York arbitration. Stemcor sought to vacate the
arbitration award on several bases, including the non-arbitrability of the dispute
and the allegedly ultra vires award of attomneys’ fees.

On the issue of fees, the court noted that the relevant arbitration rules allowed the
arbitral panel to award the costs of the arbitration to a prevailing party. But Stemcor
contended that the CISG provided the substantive law applicable to the arbitration,
and that damages under Article 74 are limited to the loss suffered as a consequence
of the breach. Implicitly, Stemcor was contending that attorneys’ fees are a conse-
quence of the decision to bring an arbitration proceeding or litigation, not a
consequence of the breach itself, and thus were unrecoverable under Article 74.
The court, however, rejected the contention that the applicability of the CISG to
the dispute meant that attorneys’ fees were disallowed. The court concluded that
choice of law provisions do not override arbitrators’ ability to award fees otherwise
available under the relevant arbitration rules.>* In essence, therefore, the court
appears to have been agreeing with Judge Posner’s position that the issue of
attorneys’ fees fits more comfortably within the realm of procedural rules that fall

outside the CISG than substantive rules that are created by it. But the court also
confirmed the award of attorneys’ fees in the case because the CISG itself does not
“unambiguously” bar recovery of fees and costs.> One might initially read this claim
as inconsistent with the holding in Zapata. But context matters. The court in
Stemcor did not decide whether Article 74 either allowed or disallowed attorneys’
fees. Instead, it recognized that Zapata had found attorneys’ fees to fall outside of
Article 74, that other courts included such fees within Article 74, and that commen-
tators deemed the matter unresolved. As a result, the legal status of attorneys’ fees
under the CISG remained open. In that context, the court concluded that the

—————
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mmo._m_.o: of the arbitral panel to permit attorneys’ fees had a “colorable” basis in 1
This is the deferential standard that the court deemed necessary t —
order to overturn the arbitral award 56 o ot
m.mmmnmm:vw the court was simply deciding that an arbitral panel that either awarded
or m_mmzo&\nm attorney’s fees could be said to be acting reasonably. Neither deci o
would mmﬁ.a@ the standard for reversal. Viewed from that von%mom<m Stemcor %M% 5“
only B:.:Emzv\ from Zapata. Assume, for example, that the mnvmqmﬂvvm:& in m.um:whu
rmm. Amo_mmm not to award attorneys’ fees and that the disappointed plaintiff so MM
_:m_o_m_ reversal of the arbitral decision on the grounds that such costs were re %m d
by \.wn_&m 74- Presumably, the court in Stemcor also would have denied that a&m__.n i
again vaowzma it was only deciding that, given the disputed status of attorneys’ -
under Atticle 74, an arbitrator picking either position will not have ooEEEva MM m
mmmnn.a of error necessary to overturn the arbitral award. Thus, the deferential stand M
mﬁ review of arbitral awards, not a construction of Atticle 74, ‘émm decisive in mﬂasaumoﬂ
mﬁs.:.noﬂ Momm, roémww.v.a\ma\ m.omd .N&EE in one interesting respect. Judge womum}.
ecision has been criticized for its inattention to what commentators have viewed
contrary case law from other jurisdictions on the availability of attorneys’ fees mmm
>Eo~.a 74->7 The Stemcor court’s recognition of the division in oEE.oM is Soh% nw.
m#nscns and approval insofar as it takes seriously the admonition to inte .HM%
CISGin H.mmrﬁ of its intemational character and to consider opinions and ooEH__‘ME ,
from .oc.a_mn.ﬁvm forum. To the extent that the ambiguity about the issue arises WM .
conflicting views of courts from different jurisdictions, the court successfully avoid :M
any accusation of a homeward trend in deciding CISG cases. ’ )

8. Interest

>E.o~m.§ clearly allows the recovery of interest on damages for breach of
wv.rmmcoz to pay the contract price or other sums of money. Breach deprives _..Mz
Ew_:mm party .om the use of the money owed, and damages therefore com M:mmﬁa mom
this loss. Bearing the burden of proving its damages, the injured party E:wﬂ mmﬂmv:mra
the amount of interest due on sums owed, The cost of capital to the pa th
relevant period-accurately measures interest owed.58 Py overthe

% 1d. (“At most, then Stemcor has identified an ambiguity i
nost, ) n th i i
w_.uwmo?mm in mméﬂ of .mﬂ:z:m fees. Since that moﬂ.mw_uqsmw m;n HWMM MMMWMWEHM»MNJOW
o Maﬁnw M&Wuvwvwm._m.ognb will not disturb it.”), “ Ew
» ©8y Javid B. Dixon, Que Lastima Zapata—Bad CISG Ruling on ¢ i
Wﬂ::ﬁ. Qm Qo:nmw 38 U. Miami Inter-Amer. L., Rey. 405, 422-24 Auomr\v“ MNMM.NMHM anmMm
nierpretation of Article 74 CISG by the U.S. Circuit Court of Appeals, 15 Pace Int'] L. %9\, 1
M.wmm %.o%wvh cf, .ImHQ Eoorq_m__ & Joseph Lookofsky, Viva Zapata! American mwonamza awm
ubstance in a U.S. Circuit Court of Appeals, supra note 46, at 103 (endorsing result but

oHEQ.NEmo_u_.Egmonmm:cnono i
Hma:oi?m::o_d_
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Interest can be recovered under Article 78 independently of interest on damages.
Article 78 provides: “If a party fails to pay the price or any other sum that is in arrears,
the other party is entitled to interest on it, without prejudice to any claim for
damages recoverable under Article 74.” The provision’s vagueness or incomplete
character has divided courts and commentators. Clearly interest is recoverable
under Article 78 without proof of loss under Article 74, as the last clause in Article
78 expressly allows. More generally, interest awardable under Article 78 is not
awarded as damages.> It is not compensation for the loss of the use value of money
or other sum due. Article 78 appears in Section III (“Interest”) of Chapter V of the
CISG, while the CISG’s damages appear in Section II (“Damages”) of the same
chapter. The separation by different sections reinforces the different bases on which
interest is awarded.

This difference between interest and damages has a practical consequence.
Interest is not recoverable under Article 74 when the parties’ contract effectively
excludes damages. That would be the situation, for example, when the contract
contains an exclusive liquidated damages clause. Even when the contract does net
exclude damages, Article 79(5) does not allow recovery of interest as damages when
the party’s liability for nonperformance is exempted under Article 79. Nonetheless,
in both cases the injured party still is entitled to interest under Article 78. Interest is
not recoverable under that Article only when a contractual provision effectively
excludes Article 78’s application to the contract.

The distinction between interest and damages means that the injured party can
recover interest as damages under Article 74 in addition to interest recovered under
Atticle 78.%° Further, the availability of interest under Articles 78 and 74 allows the
injured party to choose the Article under which to recover interest. This is because
Article 78 allows interest on the price or other sum that is “in arrears.” Although we
think that allowing interest as damages under Article 78 stretches the meaning of the
phrase “in arrears” too far, adjudicators and some commentators &mmmnom.m_ So, for

¥ See ICC Case No. 7585 (1992), available at http://cisgw3.Jaw.pace.edu/cases/gz7585i1.htmi
(Article 78s purpose is to distinguish between interest and damages).

€ See District Court Padova (Italy), 31 March 2004, available at http:/cisgw3.law.pace.edu/cases/
040331i3.html; Lower Court Oldenburg (Germany), 24 April 1990, available at www.cisglaw
.pace.edu/cases/googz4g1. html.

& See, e.g., Supreme Court of Western Australia, (Australia) (Ginza Pie Lid v. Vista Corporation
Pty Lid.), r7 January 2003, available at http://cisgw3.law.pace. edu/casesfozonyaz.html; Court
of Appeals (Finland), 26 October 2000 available at hitp://cisgw3.law.pace.edu/cases/oo1026f5
html; District Court Landshut (Germany), 5 April 1995, available at hitp://cisgw3.law.pace.
edu/cases/gso405gL.html. For commentary maintaining that Article 78 allows interest on any
damage claim, see Klaus Bacher, Article 78, in Schlechtriem & Schwenzer, supra note 6, at
1052; for commentary expressing some doubts, see John O. Honnold, Uniform Law for
International Sales Under the 1980 United Nations Convention 608 (Harry M. Flechtner
ed., 4th ed. 2009) [hereinafter “Honnold/Flechtner”}; Francesca G. Mazzotta, CISG Article
78: Endless Disagreement Among Commentators. Much Less Among the Courts, available at
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example, the damage award obtained by a buyer who receives nonconforming goods

apparently represents a sum “in arrears.” Accordingly, Article 78 allows interest on
the award.

To recover interest as damages under Article 74, the injured party must prove its
loss from the breaching party’s failure to pay obligated sums. Such proof is unneces-
sary under Article 78, because the Article awards interest independently of loss. On
.Eo other hand, although Article 78 does not specify the interest rate applicable to
interest awarded under the Article, the interest rate recoverable under Article 74 is
measured by the injured party’s loss of the use of obligated sums. Thus, the interest
rate used to calculate recoverable interest under Article 74 in principle can be
higher than the benchmark rate used to calculate interest awarded under Article
78. A Swiss court concluded that an injured seller could recover interest calculated
at a higher interest rate under Article 74 than at the legal rate of interest allowable
under applicable domestic law.®* A German appellate court awarded the injured
seller interest under Article 74 calculated by the interest rate payable on the bank
loan it used to finance the sale. The award is consistent with allowing interest
recoverable under Article 78 to be calculated using a different interest rate.
A tribunal in an early ICC Arbitration concluded that the interest rate awarded
under Article 78 was independent of any claim for damages under Article 74 CISG
and could be higher than the legal rate applicable to Article 74 losses.® The Ev::mm
awarded the non-breaching seller interest based on its borrowing costs. On the other
hand, an Austrian arbitral tribunal used the interest rate due on the seller’s bank loan
to calculate interest under Article 8.5 This is the same benchmark used to award
interest under Article 74.

As noted, Article 78 does not set the interest rate applicable under the Article. It
could be the LIBOR, the EURIBOR, the Fed Funds rate or another official discount
rate, the prime rate, or some other benchmark.56 One United States federal court
applied a federal interest rate based on the average rate of return on one-year Treasury
bills for the relevant time period between the time the plaintiff's claims arose and the
entry of judgment.” The omission of an interest rate reflects the inability of the

% See Commercial Court Zurich (Switzerland), 10 July 1996, available at http://cisgw3.Jaw.pace

-edu/cases/g6o710s1. html,

See Court of Appeals Diisseldorf (Germany), 14 January 1994, available at hitp:/cisgw3.law
-pace.edu/cases/g4o114g1.html,

* See ICC Court of Arbitration-Paris, 7197 (1992), available at http://cisgws.law.pace.edu/cases/
] 927197i1.html.

> See Arbitral Tribunal (Austria), 15 June 1994, available at htip:/lcisgw3 Jaw.pace.edu/cases/
940615a4.html.

Sec e.g., District Court Gelderland (Netherlands), 30 July 2014, available at http://cisgw3.law
-pace.edu/casesiiqo7zonLhtml (assigning the statutory interest rate in accordance with
Dutch law).
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CISC’s drafters to reach a consensus on a uniform rate.%® Although some adjudicators
find that the matter is addressed by the CISG'’s underlying principles, a significant
majority of courts and arbitral tribunals deem the applicable interest rate to be outside
the CISG’s scope.® In their view, under Article 7(2) the rate is determined instead by
the applicable national law selected by the forum’s conflict of laws principles. There
is much less agreement about the national law selected by these principles. Adjudi-
cators have selected the law of the breaching party’s place of business, the injured
party’s place of business, the place where payment was to be made, and the place of
the forum.”® Several courts even select the law of the injured party’s place of business
without relying on conflict of laws principles.” Given the uncertainty about the
interest rate applicable under Article 78 in the case law, the parties do well to provide

for one in their contract.
Atticle 78 says litfle about elements of calculations that will determine whether

interest payments are fully compensatory. It says nothing about the date from which
interest begins to accrue either on the contract price due or on any amount owing
(“any other sum that is in arrears”). With respect to price, the date from which
interest begins to run seems clear: the date on which the price is due. The date from
which interest on other amounts due accrues, such as carriage costs or an insurance
policy taken for the breaching party’s benefit, is harder to determine. Where the
amount due is damages,” different dates are plausible. Does interest on damages
run from the date of the breach, the date the cause of action accrues (if different),
the entry of a judgment, or some other point? An American appellate court faced

68 See uth Plenary Meeting, April 8, 1980, in Documentary History, supra note 23, at 761 (para. 3).
69 See, e.g., Chicago Prime Packers, Inc. v. Northam Trading Co., 320 F. Suppad 702, 716
(N.D.IL. 2004); ICC Case No. 10274 (1999), available at http://cisgw3 law.pace.edu/cases/
99oz74ivhtml; Francesco G. Mazzotta, CISG Atticle 78: Endless Disagreement Among
Commentators, Much Less Among the Courts, available at www.cisglaw.pace.edu/cisg/
biblio/massotta78.htm] (appendices collecting cases from different national or arbitral fora
as of 2004); 2012 UNCITRAL Digest of Case Law on the United Nations Convention on the
International Sale of Goods 377 (at para. 13), available at http:/funcitral.org/pdffenglish/clout/
CISG-digest-2012-¢.pdf. For cases finding that the interest rate is within the CISG’s scope,
see, e.g,, Zapata Hermanos Sucesores, S.A. v. Hearthside Baking Co., Inc., 2001 U.S. Dist.
LEXIS 15191 (N.D.IIl. August 28, 2001), partially rev'd 313 F.3d 385 (7th Cir. 2002); Arbitral
Tribunal (Austria), 15 June 1994, available at http://cisgw3.law.pace.edu/cases/g4o615a4.html.

7 See 2012 UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for
the International Sale of Goods 377 nn. 4650, available at http://uncitral.org/pdffenglish/clout/
CISG-digest-2012-¢.pdf (collecting cases).

7 See, e.g., Commercial Court Koophandel (Belgium), 20 September 2005, available at hitp:/
cisgw3.law.pace.edu/cases/osogzobrhtml; District Court Arbon (Switzerland), 9 December
1994, available at http://cisgws.law.pace.edu/cases/g41209s1. html 1994; District Court Frankfurt
(Germany), 16 September 1991, available at http://cisgws3.law.pace.edu/cases/g10916g1.html.

7> For the view that Article 78 covers interest on recoverable damages, see District Court Zug
(Switzerland), 21 October 19gg, available at http:/cisgw3 law.pace.edu/casesiggiozisy. html;
John Gotanda, Article 78, in Kroll et al., supra note 48, at 1044. For the distinction between
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with the issue of whether prejudgment interest was governed by domestic law or th
CISG concluded that it did not have to decide the question, because the trial co Hmo
award of such interest was permitted by each.” But in moiw so, the court Emmacﬁr m
unfortunate leap ﬁ.rmﬁ the CISG’s status as a treaty permitted it .HMV decide the issue mM
WMMJMM M..oamm:o federal law rather than to discern an answer from within the
Finally, the CISG does not determine whether the interest that is payable is
om_o.:._mﬁ& as simple or compound interest. These gaps have led to ownw\mmon:
mmo_m_osm. For example, courts have concluded that compound interest is m<mmm_u_m
if granted under domestic law,” unavailable under the CISG (with an analogy t
domestic law),”> and available if the claimant can prove that it had to mv\ro
additional interest payments because of the other party’s default.” e

B. Reduction of the price

Article 50 allows the buyer a form of substitutional relief that has no counterpart in
common Hwé systems. It gives a money allowance by way of a Hom:omomu_.w: the
owa.;nmoﬂ price owed the seller. Article 50’s measurement of recovery is familjar i

civil law systems.” The term “price reduction” suggests to a common lawyer mw
offset or counterclaim to the contract price, where the offset or oocuﬁmno_mww is in
the amount of damages. This is its meaning under the UCC.”® “Price reduction”
hasa mumm.aosﬂ meaning under Article 50. The reduction in price is stated in terms of
a proportion, rather than an amount that reflects the difference between the
monetary value of expected performance and actual performance. Moreover, the
Ommn.u does not consider a reduction in price a form of damages. Articles 74 m:ME h
Nm give mmam.mn measures, and these measurements differ from the Eommcaoanm#
given by Article 50. In addition, the CISG throughout carefully distinguishes
vm?\omn damages and a reduction in price. For instance, Articles n_.mﬁvmﬁmw.mm
available to the aggrieved buyer as alternatives damages under Articles 74~77 and

7
3 Mmo Momg mmanmn: Chem. ?:&w B.V. v. Purolite Co., 451 Fed. Appx. 73 (2d Cir. zom).
ee Commercial Court Versailles (France), 12 March 2010, available at www.cisg.fr/decisi

htmlPlang=fr&date=10-03-12. e

75 See Court of Appeals Brandenbur (Germa
,18 N i lci
law.pace.edufcases/o81118g1.html. i ) Rovermber 2008, avlablea R

7 See Court of Appeals Antwerp (Belgi i i i
Fra e P (Belgium), 24 April 2006, available at http://cisgw3.law.pace
77 See, e.g., Code civil [C. civ.] art, 16 i
, €.8., <civ.] art, 1644 (Fr.); Burgerliches Gesetzbuch [BGB] [Civil C
mv AOQ”V. For vmo_nmwo.c.nm, see Reinhard Zimmerman, The Law of %vmmmﬁosmmmnvwﬂ
hwwmmconm wm the Civilian Tradition 318, 327-29 (1990); AM. Honore, The IN.Ro.Q of the
em“\ _.M_nm “m“o:m?os wws‘m.ﬂ to N_NoSn:.Uzwam Law, in Studies in the Roman Law of Sale 132
ed., 1959). The place of the remedy in the CISG is described i i
Wn:mﬁos & Anthony J. Miller, The Remedy of Price Reduction, 27 ?M.wow._ MQMW.MMENN.
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a price reduction under Article 50.7° For its part, Article 44 .m_.ﬁoém an mmmnﬂﬁm HUMMJ\
who has a reasonable excuse for failing to give the requisite :owon Om. reach to
reduce the price or claim damages (except for lost profits). ,.Z:m. oro._om among
remedies reflects the difference between damages and a Hmm:ocw: in price. .
Three consequences follow from Article 50’s RE&N not _uo:._m a mMEM o mnw-
ages. First, because the CISG does not consider a R&GOW:E in price z.u e mEmﬁmo :
limits on recoverable damages do not apply to >Hmorw 50's remedy. >.Eo_.m ﬂw %M esa
mitigation requirement: The breaching party Emw...o_m_a a Bmcocou in ﬁmm Maoﬂ
ages” to the extent the aggrieved party could have mitigated .ﬂrwa. >m price HM. :M M
under Article 50 is not “damages,” a buyer ng.m on the Article is :n_; su m_mo ) ”
mitigation requirement. Likewise, Article 74 limits the loss recoverable as Eﬂmww
to loss that the breaching party foresaw or could Hommo:mv._v\ have mwﬂnmmom at the
conclusion of the contract as a result of the breach. Again, as >n.:.uun 50's price
reduction is not damages, its recovery is not restricted by a foreseeability H:EM#E:.
Second, restrictions on the occasions in which damages may Va _.ooo<m~wm oﬁwoﬁ
apply to Article so. In particular, Article 79’s exemption from liability, .Srm% _w.n app. me
exempts the breaching party only from liability for mmEmm.nm.. An aggrieve :Mw_. 5
still reduce the price in accordance with >Eor.w 50. This is _umom:wo.. according 5
Article 79(s5), “[n]othing in this article prevents QE.Q ww& from exercising mzﬂw Mm
other than to claim damages under this Convention.” A buyer is Nnmﬁam mows
claiming damages against a seller whose liability for :ouvomoawm:.on is oonwﬁ.m : M
Article 79. However, Article 79(5) expressly preserves the buyer’s Emﬂﬂ ﬁMM.xo_no_ma
non-damages remedies, such as reducing the price in moo.o&mbom wit m_M € 50.
Third, recovery under Article so can be combined s_P a recovery M mEmmwm.
Article 45(2) provides that the buyer is not mmwa?mm.% a right to claim mbm_am vw
exercising his right to other remedies. Consequential damages are 8.8<Q.M M M
the buyer under Article 74, as loss resulting from breach. Although a price reduc M :
is not damages, the buyer relying on Article 50 may also .Hmoo<o.m oo:mm%cm_ M.
damages (subject to Article 74's foreseeability limitation). Article 50’s reme M ! er
fore is cumulative with Article 74’s damage remedy. Of course, ¢._m injure :ﬂv%_.
cannot claim both damages and a price reduction for the same portion of loss, as h is
would result in a duplicative recovery. Thus, the buyer cannot rely on both _..Q_:M _8.
for loss representing a nonconformity in mﬁ. goods. However, oo:mmﬁcwm&m BMM“
ages are not recoverable directly under Article 5o, because the Artic M”. re el
reduces price based on the nonconformity in the goods, not on loss Hnmm: %m *
the nonconformity.®* Consequential damages therefore compensate for loss no

79 See Atticle 45(1)(a) (“exercise the right provided in Articles 46 to 527), (b) (“claim damages as

rovided in Article 74 to 777). .
&2 Moo Article 50 (“If the goods do not conform with the contract . .. the buyer may reduce the

nrice in the cama nranarbinn ac the valie that the snnde dalivarad had at tha Hme af the delivery
. . g 1 {H . .
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recoverable under Article so. For this reason, a price reduction along with conse-
quential damages is not duplicative.

1. Conditions of price reduction

Article 50 gives the buyer the right to reduce the price when the seller breaches by
delivering nonconforming goods. The breach need not be fundamental under
Article 25 and, even if fundamental, the buyer may choose to reduce the price
rather than avoid the contract. If the buyer has already paid the contract price,
Article 5o entitles him to recover the amount of the reduction in price.® As a
prerequisite of any remedy, the buyer must give the seller timely and proper notice
of breach.®* The right to a price reduction is made subject to the seller’s right to
cure the nonconformity in the goods, according to the Article’s second sentence
(“the seller ... remedies any failure to perform his obligations in accordance with
article 37 or article 48 .. .”). Thus, the buyer loses the right to reduce the price if the
seller either cures the nonconformity or the buyer refuses to allow the seller to do so.

According to the majority of commentators, the buyer must declare a reduction in
price.’® This requires the buyer to state its intention to reduce the price. Both
German and Swiss courts have required a declaration as a condition of exercising

the remedy, with the German court relying on commentary to this effect. % There

is no basis in Article 5o for the requirement,®s and no good reason to impose one.

¥ The buyers right to restitution of the price paid derived from Atticle 5o itself, not Article 81.
Atticle 81 allows restitution only in the case of avoidance. See Article 81(z) and “Section V-

Effects of Avoidance.” A buyer who reduces the price in accordance with Article 5o has not
avoided the contract,

See Article 39(1). Article 44 allows the buyer to reduce the price even when it has not given the

requisite notice, if it has a reasonable excuse for not doing,

See Huber & Mullis, supra note 27, at 250; Markus Muller-Chen, Article 50, in Schlechtriem &

Schwenzer, supra note 6, at 772; Ivo Bach, Article 50, in Kidll et al., supra note 48, at 756;

UNCITRAL Digest 243 (para. 6) (2012).

See Court of Appeals Munich (Germany), 2 March 194, available at http://cisgws.law.pace

-edu/cases/g40302g1. html; Court of Appeals Geneva (Switzerland), 15 November 2002, avail-

able at hitp://cisgw3.law.pace.edu/casesfozrrr, The German court relied on Peter Huber, Article

50, in Commentary on the UN Convention on the International Sale of Goods (CISG) 439

(Peter Schlechitfiem ed., 2d (English) ed. 1998).

% The available diplomatic history relevant to the matter s inconclusive. At one point the British
delegate to the Vienna Conference proposed that the phrase “the buyer may declare the price
to be reduced” in an earlier version of Article 5o be eliminated because it seemed too weak.
“May,” according to the delegate, suggested that the buyer’s entitlement was conditional rather
than a unilateral right. See First Committee Deliberations, 23rd Meeting, 26 March 1980, in
Documentary History, supra note 23, at 580 (para. 56). In response the delegates agreed that
Atticle 50 gave the buyer the unilateral right to declare the price reduced. Id. at 581 (para. 62).
This response is ambiguous. The delegates could have agreed that the buyer had the unilateral
right which it may, but need not, exercise by a declaration. Or the consensus could have been

that the buyer had the unilateral right which is exercised by a declaration of a reduction in
price. The onlv safe inferanna fram tha fe o3 0 s 0 . 4 o
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The CISC is careful to require a declaration, as Articles 49(1) and 61(1) do with
respect to avoidance of the contract. The absence of a similar condition from Article
50 suggests that the buyer can reduce the price without declaring in advance its
intention to do so. As important, there is no purpose served by requiring a declar-
ation. To rely on any remedy, the buyer must give the seller notice of the fact and
basis of its breach.® This breach-related information puts the seller in a position to
cure the nonconformity in the goods, if it chooses do so. The seller does not benefit
from the buyer’s declaration that it intends to reduce the price. It has all the
information it needs to decide whether or not to cure. Rather than give a good
reason for the demand of a declaration, the commentary and slight case law simply
assert the requirement. Nonetheless, it is a good bet that developing case law will
follow the German and Swiss courts.

A more difficult question concerns the meaning of “nonconformity in the goods.”
Article 50’s remedy applies only if the goods do not conform to the contract. Clearly
goods that do not fit the description, packaging, quality, or quantity required by the
contract are nonconforming®” Equally clear, a delay in delivery or defects in
documents required by the contract constitute defects in performance, not in the
goods. The performance is defective, even if the goods conform to the contract.
Accordingly, the buyer can reduce the price for goods that do not meet the standards
required by the contract but not for delay in delivery or defective documents.®® The
difficult case involves delivery of goods with defective title or that are subject to
claims by third parties. The seller’s delivery breaches its obligations imposed by
Article 41 or Article 42. Are goods with defective title or subject to competing claims
nonconforming? Or does their delivery constitute another sort of defective
performance?

The diplomatic history reveals that delegates were aware of the problem of
characterizing the breach. Rather than resolve it, they decided to leave its resolution
to courts.®? To date no court has done so. Most commentators take the position that
goods subject to third party claims are not goods that “do not conform to the
contract.”® They construe “conformity” narrowly, limiting its reference to matters
the CISG refers to by the term. Articles 35 and 36 refer to the respects in which the
goods must conform to the contract, while Article 41 and Article 42 deal with third
parties’ claims to or conceming the buyer’s right to use the goods. The narrow
construction of “conformity” has support in the CISG’s Section titles. Section II to
Chapter 1I, Part IIl's heading reads: “Conformity of the goods and third party

8 See Article 39(1). %7 See Article 35(1).

88 See District Court Diisseldorf (Germany), 5 March 1996, available at http://cisgw3.Jaw.pace
.edu/cases/gbo305gLhtml (price reduction not available for late delivery).

8 See Documentary History, supra note 23, at 582; Michael Will, Reduction of Price, in Bianca &
Bonell, supra note 31, at 373 (para. 3.4).

9 See. e.e.. Markus Muller-Chen, Article so. in Schlechtriem & Schwenzer, supra note 6, at 771;
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claims.” The heading recognizes the distinction betwee
36 (“conformity”) and a breach of Article 41 or Article
The predominant view of commentators has textua
refer to “conformity,” and it therefore seems reasona
standards for the goods set by those Articles. By givin
the CISG’s drafters might have made price Rmcomo:mm
goods do not conform under Articles 35 and 36.

unavailable :.H other instances of defective performance, even though the breach
can ._um. as serious as the delivery of nonconforming goods. But m&mmm_. Z_.owo
restriction on the remedy made by the CISG’s drafters e
One consideration, however, does not su .
certainty.®* Delivered goods subject to third
nontechnical but recognizable sense. They
&.mmmv\ as when the goods fail to satisfy the c
mm:.:nm is unlike late delivery or tender of defective documents covering the good
which ouow&\ do not make the goods nonconforming. Finally, this mmmmam is moﬁm .
easy (or difficult) to verify as other standards with respect to wrm goods. F :MM o
reasons, legal certainty is not Jeopardized by allowing third party claims R.v EQ mmo
to count as a “nonconformity” for purposes of Article 50's remedy e

n a breach of Articles 35 and
42 (“third party claims”).

I support. Articles 35 and 36
ble to limit “conformity” to
the term a narrow meaning,
vailable only when delivered
True, Article 5o’s remedy is

pport the predominant view: legal
party claims are nonconforming in a
fail to meet a standard of quality as
ontract description, for instance. This

2. Calculation of price reduction

MM_M”%M mesm the buyer .8. reduce the contract price in the same proportion that
o € nonconforming goods on the date of the delivery bears to the value
.HM e moomw would have had on the same date if they conformed to the contract
1 € Eowo:,._o:m.; H.mm:ozo: in price allows the calculation of the reduced price Em.
uyer owes. A simple formula calculates the reduced price directly, as follows:

Reduced price/Contract price = Val i
Ve of confomtnn et p alue of the nonconforming goods delivered/

Rearranging terms:

Reduced price = Value of nonconformi )
. s ming goods delivered/V _
forming goods x Contract price g8 ivered/Value of con

Atticle 50’s remedy is stated in terms of th

may be reduced. This last formula calculates the reduced price the buyer owes. Th
difference between the contract price and the reduced price is the amount b .r. M
the buyer may reduce the contract price under Atticle so. ye
. An example may clarify the application of the formula. Assume that the seller and
uyer agree to a sale of goods at a contract price of $60. At the time of delivery. th
market price of the goods has decreased, so that conforming goods would MN“\ TM

€ proportion by which the contract price
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worth $40. The seller delivers goods that are nonconforming. As a result, at the time
of delivery, they are only worth $30. Thus, they are worth only $30/$40, or % of what
they would have been worth had they been conforming. Assume the buyer needs
the goods even in their defective state and therefore does not avoid the contract even
though the nonconformity amounts to a fundamental breach. The buyer does not
have to pay the full contract price or pay the contract price less damages for breach.
Instead, it may invoke Article 5o to pay that part of the contract price that represents
the fractional value of the goods relative to what they would have had if the delivery
had conformed to the contract. Since that fractional value here is %, the buyer need
only pay % of the contract price or % of $60, or $45. Thus, the buyer may reduce the
price by $15.

To calculate the price reduced under Article 5o, the date at which delivery occurs
must be determined. Article 31 states the seller’s obligations of delivery, and presum-
ably the delivery occurs when the seller fulfills its obligations.” Under Article 31(a),
when the sales contract involves carriage, the seller completes its delivery obligation
when it hands the goods over to the first carrier for transmission to the buyer. In this
case, therefore, delivery occurs before the buyer takes possession of the goods. Under
Articles 31(b) and (c), when the sales contract does not involve carriage, the seller
fulfills its delivery obligation when it places the goods at the buyer's disposal.
Delivery here too can and usually will occur before the buyer takes possession of

the goods.

3. Price reduction to zero: worthless goods

Assume that the seller delivers nonconforming goods that have no value at all.
Courts that have considered the question have allowed the buyer to whom worthless
goods have been delivered to reduce the price to zero.” Presumably, use of the price
reduction formula would be unnecessary in such a case. The buyer could achieve
the same result by simply avoiding the contract. A seller who has delivered worthless
goods fundamentally breaches the contract in all but the most atypical cases. As a
result, the buyer can avoid the contract, which relieves the buyer of the obligation to
pay the contract price.
Given the relative ease of avoidance, the use of Article 5o in a “zero value” case
suggests that the buyer is invoking the remedy because it has failed to comply with
the requirements of avoidance. This may be, for example, because the buyer failed

9% See Ivo Bach, in Kroll et al, supra note 48, at 760-61 for a summary of different points of
delivery advocated by scholars.

9 See, e.g., Federal Court (Australia) (Castel Electronies Pty. Lid. v. Toshiba Singapore Pte. Ltd.),
28 September 2010, available at http:/icisgws.law.pace.edu/casesfioogz8az html; Federal
Supreme Court (Germany), 2 March 2005, available at http://cisgw3.law.pace.edu/cases/
ogoz02¢1.html: Supreme Court (Austria), 23 May 2005, available at http://cisgw3.law.pace.edu/
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remedy of price reduction in a zero value case, the same likely is true in an
“almost zero value” case. Put another way, if allowing price reduction in a zero
value case circumvents the requirements for avoidance, the same is true in an
“almost zero value” case.

To be sure, avoidance and price reduction give nominally different results in a
zero value case. If the buyer avoids the contract, Article 81(1) requires it to return the
goods. If the buyer reduces the price, it retains them. However, this difference in
outcome is unimportant because in a zero value case the goods are worthless.
Neither party therefore can benefit from the goods, so that it does not matter who
ultimately retains them. Thus, even if price reduction allows the buyer to circum-
vent avoidance in a zero value case, the possibility is harmless.

4. Damages versus price reduction

Article 74’s damage measure calculates the loss to the aggrieved buyer who has
retained the goods as the difference between the value of the conforming goods
and the value of the nonconforming goods. The measure is sometimes described
as “linear”: damages are equal to loss from breach, so that damages increase
directly with loss. By contrast, Article 50’s reduction in price is a “proportional”
measure. It reduces the contract price by the proportion of the value of the
nonconforming goods delivered to value of hypothetical conforming goods to
the contract price. Because the value of goods may deviate from the contract
price, Article so may reduce the price by a different amount than a damage
measure.

When would an aggrieved buyer prefer to reduce the price under Article
50 rather than recover damages? As Article 50’s formula suggests, the desirability
of price reduction depends on the value of the goods as compared to the contract
price. Measuring value by market price, three cases are possible: (1) the market
price remains stable and equal to the contract price, (2) the market price increases
above the contract price, and (3) the market price declines below the contract
price.

(1) Stable market price. When the market price at the time of delivery remains
equal to the contract price, Article 50 gives the same recovery as damages under
Article 74. For example, if the contract price is $100, the market price of conforming
goods at the time of delivery remains $100 and the value of nonconforming
delivered goods is $95, Article 74 gives $5 in damages ($100 - $95 = $5). Article
so reduces the contract price by $5, so that the reduced price the buyer must pay
also calculates to $95 ($95/$100 x $100 = $95).

(2) Increased market price. When the market price at the time of delivery has
increased above the contract price, Article 74 gives a higher recovery in damages
than Article co’s remedv. Assume again that the contract price is $100. but now
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assume that the market price of conforming goods on delivery increases to $105
and the market price of the nonconforming goods delivered is $100. Now,
damages under Article 74 again would be $10 ($105 value as expected - $100 value
as delivered = $5). The aggrieved buyer would pay the contract price of $100, less
Article 74 damages of $5 for a net price of $95. However, Article 50 reduces the
contract price by only $4.77, so that the reduced price the buyer must pay is $9s.23
($r00/$105 x $100 = $95.23). As a result, the buyer in the increasing market will
choose Article 74 over Atticle so.

(3) Decline in market price. When the market price of the goods at the time of
delivery has declined below the contract price, the buyer’s remedy under Article
5o is greater than the amount of recoverable damages under Article 74.9° Assume
again that the contract price is $100, but that the market price of conforming goods
on delivery is $95 while the market price of the nonconforming goods delivered is
$90. The buyer's damages under Article 74 are $5 ($95 - $go = $5). It would be
required to pay the contract price of $100, but is entitled to Aticle 74 damages of $5
for a net price of $95. By comparison, Article 50 allows the buyer to pay a reduced
price of $94.73 ($90/895 x $100 = $94.73) for the nonconforming goods. Accord-
ingly, while Article 74 allows the buyer to deduct $5 in damages from the $100
contract price, Article 50 allows it to reduce the contract price by $5.27 ($100 -
$94.73 = $5.27) — a greater amount.

Atticle 50 does not measure the buyer’s expectation interest in either case (2) or
case (3). In case (3) the buyer of course would most prefer to get out of the contract,
because the market price is below contract price. By keeping the contract in place
and reducing the price according to Article 50, the buyer still pays $94.73 for goods
worth $go. The buyer is better off avoiding the contract and purchasing conforming
goods at the now-prevailing market price of $95 (or nonconforming goods at the
now-prevailing price of $go). Avoidance allows the buyer to shift back to the seller
the risk of the decline in market price. However, the buyer will not always be able to
avoid the contract or want to do so. Avoidance is not possible if the nonconformity is
not serious enough to constitute a fundamental breach. Even if the breach is
fundamental, the buyer may fail effectively to declare the contract avoided. Finally,
the buyer might need the goods immediately even if they are substantially non-
conforming Rather than avoiding the contract and having to return the goods,” it
will want to retain them and rely on a non-avoidance-based remedy. In these
instances, the buyer will prefer to reduce the price in accordance with Article
50 rather than obtain damages.

% A decline in market price is not necessary for Article 5o to give a greater recovery than damages.

The same result follows if market price remains co ice i i
nstant but the contract
g g same sl act price is above it.
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5. Evaluation

It is worth asking whether the remedy of price reduction is %W:&Ea.. Although m.ﬁ
remedy has long been available in civil law systems, we are mcgwcm mvocﬁ. its
justification. A reduction in price does not always protect ﬁrn. buyer’s nxmooﬁmﬁ._os
interest. Where the market price on delivery and the oosqmoum price are equal, Article
50’s measure gives the same recovery as damages under ?&&m.ﬁ. These damages
assure the buyer its expectation. However, where market price goes above m.a
contract price, Article 5o gives the buyer less than its oxwooﬁmco:.. For m:mﬁm:oav in
the example where the market price of conforming goods on morém.v\ increases to
$105, the contract price is $100 and the value of the nonconforming goods on
delivery is $100, Article so reduces the price 3\. $4.77, 50 that the _.ucv\m_. vaa
$95.23. The buyer’s recoverable damage under Article 74 is $5, so that it Wmv\m ﬁmm
($100 - $5) for nonconforming goods with a market ﬁ.;:a of $100. And where the
market price on delivery declines below the contract price, as when the z.amﬂrmﬁ price
declines to $9s, contract price is $100, and the value of .&avsoao_._mon:a_sm moo&hm
$90, Article 5o reduces the price by $5.27, while the buyer’s damages under h&o. M
74 are $5.00. Price reduction in this case therefore m@m&m w.rm v.:%m_. more _um: _r
expectation. In this way the remedy gives the seller an inefficient Eoo.zgm to reac
or perform. Where the reduction in price awards the buyer less than its expectation,
the seller is encouraged to inefficiently breach the sales contract; where the remedy
awards the buyer more than more its expectation, the remedy encourages the seller
inefficiently perform the contract. .
¢ Mm&a moww\ w:mmmcﬁm might be defended as a way of allocating the risk of
fluctuations in market price ex post. The measure forces the buyer to mwmnmu part
of the risk of an increase in market price and the seller to share _u.mn .Om the risk of
a market decline. This defense based on risk sharing is unconvincing. For one
thing, the way in which Article 5o shares risk seems arbitrary. In the case of the
above-market price increase, the seller obtains 4.6 percent of the market anmﬁw
($ .23 divided by $5 = 4.6 percent). However, the seller bears 5.4 percent 0
the market decrease in the case of the market decline mvo<o.@.~q divided by $5 =
5.4 percent). The asymmetric character of the sharing of gains and losses appears
mmH”oMA.EEoP the seller does not share any of the benefit of an increase in the
market price of the goods. This is because Article 5o does H.Hoﬁ operate alone. The
buyer also has the option of electing to recover damages. It <S.= mo. s0 s.\rmn mm.mwmmnm
give a greater recovery than is provided by Article 50’s reduction in wnoa.v.?do e %m
(2) allows the buyer to recover damages rather than rely on Article 50's remedy
Thus, in the case of the example of a market price increase, damages give ?m buyer
the entire $5 increase in market price. The seller does not get a share of 9.0 increase.
When the buyer's other available remedies are taken into account, the risk sharing
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Finally, and most important, a fixed contract price allocates the risk of market price
fuctuations: The seller bears the cost of market price increases and the buyer bears
the cost of declines in price. It is unclear what therefore justifies Article 50’s realloca-
tion of risks already allocated by a fixed contract price. Because there is no reason to
believe that most parties prefer to reallocate market risk ex post, reallocation is not a
majoritarian default. If atypical parties want to shift the risk of changes in market price,
their contract easily can provide for a different price term. In any case, Article
79 insulates the buyer from liability when its performance is exempted. The exemp-
tion, when it applies, already reallocates the risk of intervening events on contract
performance. There is no justification for a further ex post reallocation of the risk of
changes in market price when the buyer’s performance is not exemnpted from liability.

Sometimes it is said that Article 50’s reduction in price is a restitutionary measure.
Restitution is noncontractual in nature. The measure’s purpose is to eliminate the
amount by which the breaching seller has been enriched by delivering non-
conforming goods.%® If so, a reduction in price does not achieve this restitutionary
aim. This is because in a market decline Article 50 gives the buyer more than the
seller benefitted by its breach. In the earlier example, the seller gained $5 by
delivering nonconforming goods: the difference between the $95 market price for
conforming goods on delivery and the $90 market price for the nonconforming
goods. However, Article 5o allows the buyer to reduce the price by $5.27— $.27 more
than the seller was enriched by its breach. The measure therefore, at best, only
approximates a restitutionary measure.

C. Specific relief

The CISG gives the aggrieved party a right to require performance of the contract.
Article 46(1) provides that “[t]he buyer may require performance by the seller of his
obligations, unless [it] has resorted to a remedy which is inconsistent with this
requirement.” Article 62 gives the seller the same right to the buyer’s performance
of the contract. It provides that the seller may require the buyer to pay the contract
price. unless the seller has resorted to a remedy inconsistent with this requirement.

In several respects the right to specific relief is broad. The relief is available at the
request of the aggrieved party. Subject to the Article 28 proviso that we discuss later,
a tribunal to which the request is directed does not have the discretion to refuse
specific relief and award damages instead. Articles 46(1) and 62 give the aggrieved
party the right to compel the breaching party to perform its obligations (“his
obligations”). The breaching party therefore can be required to perform all of its
obligations under the contract, not just obligations of delivery or payment. For
example, Article 62 entitles the seller to compel the buyer to have established a

B See. e.0. Cimter B Traital Rowandios foe B 1 ¢ . .
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letter of credit naming the seller as beneficiary, as required by the contract.®” Article
46(3) even entitles the injured buyer to require the seller to repair nonconforming
goods, unless repair is unreasonable in the circumstances.

Finally, Articles 46(1) and 62 impose only one restriction on specific relief: The
aggrieved party cannot have already resorted to a remedy inconsistent with obtaining
the relief. The operative terms in the restriction are “resorted” and “inconsistent.”
Avoidance of the contract is inconsistent with specific relief, because avoidance ends
the contract while specific relief enforces it. Likewise, a buyer who has reduced the
price under Article 50 is compensated for the seller’s breach. Specific performance
would force the seller to perform an obligation, even though it already has compen-
sated the buyer for the failure to perform. On the other hand, an injured buyer who
has not acted to avoid the contract or reduce the price has not “resorted” to a remedy
at all. Accordingly, Article 46(1) does not prevent the buyer from requesting specific
performance as an alternative to avoidance or a price reduction. Damages can
compensate the injured party for loss from breach even when the breaching party
is later forced to perform its contractual obligations. A request for damages therefore
is consistent with a request for specific relief."*® Damages can be sought either as an
alternative to specific relief or in addition to it. Of course, a party who already has
recovered damages for loss from breach cannot obtain specific relief to avoid
the loss.

It is worth noticing a requirement that does not apply to specific relief: mitigation.
Although Article 77 requires the injured party to mitigate its loss, the requirement by
its own terms applies only to “damages.” Accordingly, if the injured party fails to take
reasonable measures to reduce its loss from breach, Article 77 entitles the breaching
party to “claim a reduction in the damages . . .” Because specific relief under Articles
46(1) and 62 does not constitute “damages,” Article 77’s mitigation requirement does
not apply to it. The inapplicability of mitigation to specific relief is not an oversight.
Article 45 and 61's respective lists of remedies both carefully distinguish between
“damages” and “rights.” The latter include the right to specific relief given by
Articles 46 and 62. Applying a mitigation requirement to specific relief ignores the
CISG’s articulated divide between substitutional relief (“damages”) and non-
substitutional relief (“rights”), which includes specific relief. Both the relevant
diplomatic history and commentary support the inapplicability of mitigation to

specific relief.””

99 See ICC Case No. 7197 (1992), available at www.cisg.law.pace.edu/cases/gzy197i1.html,

1 See ICC Case No. 12173 (2004) (para. 53), available at hitp://cisgw3.Jaw.pace.edu/cases/
oq12173i1.html; Secretariat Commentary on the 1978 Draft, in Documentary History, supra
note 23, at 426 (paras. 4, 6).

' See Steven Walt, For Specific Performance Under the United Nations Sales Convention, 16
Texas Int'l L. J. 211, 227-28 (1991); cf. Honnold/Flechiner, supra note 61, at 598 (applying the
mitigation requirement to specific performance as not making a “serious inroad” to the rule
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1. Article 28’ limitation on specific relief

The CISG makes specific relief generally available to the injured party. This
reflects its routine availability in civil law systems, at least as a matter of formal
law.’** By contrast, common law systems and UCC § 2-709 and § 2716 treat
specific relief as an exceptional remedy.’> The remedy is awarded in the discre-
tion of the court only when damages are inadequate to compensate for the injured
party’s loss, perhaps because the unique nature of the goods or a thin market for
cover renders damages difficult to ascertain. The difference in the approaches to
specific relief among legal systems reflects in part differences in judgment about
the nature of contractual obligation. Some legal systems implicitly view the
contractual obligation of performance as sufficiently sacrosanct as to permit its
enforcement, even against an unwilling trading partner. Hence, the maxim pacta
sunt servanda. Other legal systems reject the notion that unwilling parties should
be judicially coerced to perform if they are willing to compensate the injured
actors, or construe the “promise” as one to perform or to pay, rather than only to
perform.

. The division among legal systems with respect to specific performance also
implicitly reflects the degree of concern about the effect of the remedy on
efficient breach. Requiring a party specifically to perform discourages breaches
that may be socially desirable. If a breaching seller, for example, is willing fully to
compensate the aggrieved buyer for its losses, including any lost profits, reputa-
tional injury from losing downstream contracts, or any other losses mSmwmmsza

then presumably the seller is breaching because it can provide the same goods ﬁm
an alternative buyer who is willing to pay an amount that allows the seller to
compensate the first buyer fully and still profit from fulflling the second contract.

That scenario suggests a social gain if the seller fulfills the second contract, not the

first. Under these circumstances, it is unclear why we would want to nm@vc?m the

seller to perform the first contract. One might contend that the second buyer
should be required to obtain the goods from the first buyer or from alternative

seller. But if the second buyer is offering an idiosyncratically high price to the

seller, presumably each of those alternative avenues would require it to incur

additional transaction costs. If the first buyer is in a better position than the

breaching seller or the second buyer to enter into a replacement for the breached

contract, then costs are saved by denying specific performance and granting

compensatory damages. That result places the first buyer in the same position as

performance after it enters the cover contract that it is best situated to conclude.

s w%ww o.mm.m_w:.ﬂmo_.zowa MMQN_E&._ [BGB] [Civil Code] § 241 (Ger.); Code civil [Ce.]art 142
L.); Schweizerisches Obligationenrecht [OR] [{Code of Obligati . itz.); i
Gl 1.0 o 1 igations] art. 97 (Switz.); Codigo

3 For the dizerenaney hahwesn danteiva acd - 1. N8 o e —_
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For example, a buyer of mass produced goods may readily enter into a cover
contract for fungible goods if the original seller fails to perform. Requiring the
seller either to perform or to find another seller of the same goods may simply
impose additional costs that could be avoided by an award of damages. Some legal
systems, particularly common law systems, appear to take this view and award
specific performance only where the aggrieved party is poorly positioned to enter a
replacement contract. A contract for unique goods is the standard example of a
contract in which the aggrieved party cannot easily enter a replacement contract.
Other legal systems, particularly civil law systems, take a different view. They
allow more liberal use of specific performance, perhaps based on the belief that
promises should be performed and that damages are not an appropriate substitute
for promise-keeping.

That is not to say, however, that an award of specific performance necessarily
produces an inefficient result. Damages can induce inefficient breach if the loss
from breach is measured inaccurately, so that the injured party is undercompen-
sated. In this case a party might breach even when performance yields greater gains
than breach. Whether specific relief or damages is the preferred default remedy
depends on whether the risk of inefficient performance is greater than the risk of
inefficient breach. This ultimately is an empirical matter. There is almost no
relevant data collected to decide the question.”*

As a compromise between civil and common law approaches to specific relief,
Article 28 limits its availability under the CISG. The Atticle provides:

If, in accordance with the provisions of this Convention, one party is entitled to
require performance of any obligation by the other party, a court is not bound to
enter a judgment for specific performance unless the court would do so under its
own law in respect of similar contracts of sale not governed by this Convention.

The limitation stated in the Article is that the forum court is not required to order
specific relief, unless it would order the relief in like contracts governed by its own
law. To apply Article 28’s limitation on specific relief, the forum court must ask two
questions. First, is the specific relief sought by the party available under the CISG?
Second, if the relief is available, would the court order it for like contracts (“similar
contracts”) otherwise governed by its own law? If affirmative answers are given to
both questions, the forum court must order specific relief. Otherwise, Article 28
permits, but does not require, the court to refuse.

The English language version of Article 28 refers only to “specific performance.”
Specific performance is the buyer’s right to obtain performance from the seller. The

1°4 For an event study measuring the effects of specific relief on share price, see Yair Listokin, The
Empirical Case for Specific Performance: Evidence from the IBP-Tyson Litigation, 2 ]J. Emp.
Legal Stud. 469 (2005); for experimental evidence on the effect of specific relief as a default
remedy, see Ben Depoorter & Stephan Tontrup, How the Law Frames Moral Intuitions: The

Remedies 373

>&o_w does not refer to “specific relief” which includes the seller’s right to the
buyer’s performance, such as paying the contract price. Nonetheless, there is no
reason to think that the phrase limits only the buyer’s right to obtain Mual.on:m:oo
from the seller.’®> Such a limitation is arbitrary, because there is no principled
reason why Article 28 would limit only one sort of specific relief, After all. the >~Mo~n
responds to the concerns of delegates from common law systems who m@@om& the
free availability of all types of specific relief under the CISG.*® The few tribunals
that have mentioned the Article appear to believe that it applies to the seller’s right to
obtain performance from the buyer as well.**7 ’
The phrases, “its [ie., the court’s] own law” and “similar contracts of sale not
governed by this Convention,” are a bit opaque. “Its own law” likely refers to the
substantive domestic law of the judicial forum. Not only do other interpretations
strain the plausible meaning of the phrase. They also frustrate the wcﬁomnnmmg& b
Article 28: to allow the forum court not to order specific performance when doin mw
Eo&.m not be required under its own domestic law with respect to a like ooEMQ
For instance, suppose that “its own law” refers to the law selected by the moEB.
court’s conflict of laws rules applicable to sales contracts not governed by the CISG
w.oom:mo the law selected varies depending on the particular sales contract and ﬁrm
circumstances of the transaction, “its own law” is indeterminate in reference. The
E.:.m.wo might pick out the law of a civil law systern that makes specific .na:mm
routinely available or the law of a common law systern which restricts its availability
Gu.ﬁmmm “its own law” refers to the substantive domestic law of the judicial moEB.
Article 28 limitation cannot guarantee that a common law court will not have 8,
order specific relief when it would not do so under its own domestic law. The few
courts that have applied Article 28 understand the phrase to refer to »r. judicial
forum’s substantive domestic law.™3 s
“Similar contracts of sale not governed by this Convention” is harder to interpret
.S.ﬁ phrase is ambiguous, giving different possible results. “Similar contracts of m&a.“
u:mrﬁ refer to contracts for the sale of goods governed by the forum court’s substan-
E&. domestic law. Specific aspects of these sales contracts, or the circumstances in
which they are concluded, need not be “similar” to the sales contracts governed b
5@. CISG. For instance, suppose the forum court’s substantive domestic sales law M
Article 2 of the UCC. Atticle » governs a range of sales of goods contracts, some of

*% For the suggestion that it might, see E. Allan Famsworth, Specific Relief and Damages 27 Am
M. Comp. L. 247, 249 (1979). Farnsworth does not explain why Article 2875 drafters E_.WE rm<m.
_wmwo:n_om to limit its application to specific performance,

ee First Committee Deliberation, 19 March 1980, in D i
q mnmlum et o 9¢0, m Documentary History, supra note 23, at
*7 See Commercial Court Bern (Switzerland), 22 D, b i i

m el ), ecember 2004, available at http://cisgw3.law

See, e.g., Commercial Court .wﬁ,: A.m.imﬁ.m._.._ms&. 22 December 2004, available at http://cisewa

106
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which do not have features similar to sales contracts governed by the CISG. Specific
relief with respect to these contracts might not be permitted by UCC § 2-716(2) or
§ 2-709(1)(a). Alternatively, “similar contracts of sale” might refer to sale of goods
contracts governed by the forum’s substantive domestic law that share specific
aspects of sales contracts governed by the CISG. Such aspects might include sales
of goods with few close local substitutes and high transportation costs. The lack of
close substitutes or the presence of high transportation costs makes cover or resale
difficult, Given these facts, UCC § 2-716(1) or § 2-709(1)(a) might require specific
relief (if requested) in the circumstances. To date no tribunal has focused on the
ambiguity in the phrase “similar contracts of sale not governed by this Convention.”
Magellan International Corp. v. Salzgitter Handel GmbH™ illustrates Article 28's
application. There, an American buyer ordered steel bars according to its specifica-
tions from a German seller. When the parties disputed the terms of the contract and
the seller refused to deliver, the buyer sued in an Mlinois federal district court asking
for specific performance of the contract. The seller moved to dismiss for failure to
state a claim. The court denied the motion. It noted that the forum court’s own
law is § 2~716(1) of the UCC. Under § 2—716(1) a court may order specific perform-
ance if the goods are unique ot “in other proper circumnstances.” Official Comment
1 to § 2-716 states that the inability to cover is “strong evidence” of “other proper
circumstances.” Relying on the Comment, the court concluded that the buyer had

10

sufficiently pled its complaint for specific performance.”
The procedural posture of the case limits the lessons that can be drawn from the
Magellan court’s application of Article 28. The court was considering the Article only
in connection with a motion to dismiss the complaint. Thus, it did not have to decide
whether the buyer in fact was unable to obtain from other suppliers the specially
manufactured steel bars it had ordered from the seller. The court only had to
determine whether the buyer had alleged facts which, if true, entitled it to specific
performance: “Given the centrality of the replaceability issue in determining the
availability of specific relief under the UCC, a pleader need allege only the diffculty
of cover to state a claim under that section [§ 2-716(1)]. Magellan [the buyer] did
that ™™ The case therefore does not stand for the proposition that specific performance
is routinely available in American courts to enforce contracts governed by the CISG.
A more straightforward application of Article 28 is provided by a Swiss case.'? Swiss law
gives the seller the unqualified right to recover the contract price from the buyer:
Relying on this law, the Swiss court concluded that Article 28's restriction “can be
disregarded in the case at hand.” It awarded the seller the price under Article 6z.
One plausible effect of the comprormise struck by the interaction of Articles 28,48
(1), and 62 is to generate a race to the courthouse or forum shopping to enfol

P ERERVIN & 0% | IIEPARVA 1o 1. at q26. Wd. at ONO
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2. Specific relief in arbitration
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infrequency of actions for specific relief, the dearth of decisions applying Article
28 is unsurprising. UNCITRAL cites six court cases that discuss Article 28 in its
2012 Digest of CISG case law. By comparison, the 2012 Digest cites thirty-one cases
that discuss Article 46 and 132 cases that discuss Article 62.

Arbitral tribunals occasionally (but without being required to) invoke Article 28.
The arbitral tribunal in ICC Case 12173 had to decide whether a liquidated damages
clause and a clause calling for specific performance in a contract were mutually
exclusive remedies.™ In determining that the buyer could rely on both remedies, the
tribunal mentioned but did not rely on Article 28. Similarly, a 2006 Russian arbitral
tribunal denied the buyer’s request for specific performance.” In reaching its con-
clusion that the seller was not obligated to deliver when the buyer failed to pay on an
unrelated contract, the tribunal found that its resuit “corresponds with” Article 28.
Apparently the arbitral tribunal determined that a Russian court would not be
required to order specific performance in a similar contract governed by Russian
domestic law. Article 28 is an irrelevant legal limitation in both arbitrations, because
the tribunals are not courts. The invocation of the Article therefore is dictum.

Rules outside the CISG do not limit the authority of arbitrators to order specific
relief. The rules of arbitral institutions rarely deal with the remedies an arbitral
award may provide.”® The prevailing view is that arbitrators may award specific relief
if the remedy is within the scope of the arbitration agreement and not prohibited by
applicable law. Awards issued in arbitrations conducted under the major arbitral
institutions have included specific relief 7 For instance, ICC Case 7453 included
an award of specific performance when the arbitration agreement called for all
disputes arising in connection with the contract to be “finally settled” by the
arbitrator.”® In ICC Case 7197, a sales contract governed by the CISG called for
the buyer to have established a letter of credit."? The buyer failed to do so. Noting
that Article 62 gave the seller the right to require the buyer to perform its contractual
obligations, the arbitral tribunal’s award ordered the buyer to establish the letter of

4 See ICC Arbitration Case No. 12173 (2004), available at http://cisgw3.law.pace.edu/cases/
o41z173iLhtml.

15 See Tribunal of International Commercial Arbitration (Russia), 30 June 2006, available at
hitp://cisgw3.law.pace.edu/cases/obob3orrhtml.

"6 An exception is the American Arbitration Association Commercial Arbitration Rule 43(a),
which expressly allows for specific performance; cf. 1996 English Arbitration Act § 48(5)(b)
(arbitrator has power to order specific performance of a contract other than a contract relating
to land); Ontario Arbitration Act § 31 (1991) (power to order specific relief).

7 See Performance as a Remedy: Non-Monetary Relief in Intemational Arbitration (Michael
E. Schneider & Joachim Krll eds., 2011) (case studies of awards under major arbitral insti-
tutions); cf. 2 Gary B. Born, International Commercial Arbitration 2480 (2009) (courts routinely
uphold arbitral awards of specific performance).

8 See ICC Case No. 7453 (1994), Collection of ICC Awards: 1996-2000 109 (Jean-Jacques

AvAaldan Viae Naraine & Naminmia Hacrher ade  2Ana)
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credit provided in the ¢ i i i i
:E#m%o: e Mmﬂmor The tribunal (properly) did not mention Article 28’s
. Gum:.ﬂun&:w&o arbitral tribunals will not order specific relief if the remedy i
impractical or impossible to enforce. A Zurich Chamber of Commerce ma_uwma M
mim& H.mm:mmsm specific performance relies on the constraint of practicality.’*® Hrm
arbitration involved the Russian seller’s failure to deliver under a series of Hor -te .
contracts for the sale of aluminum governed by the CISG. The arbitral qmuzhw
gave two Teasons for refusing the buyers’ request that the seller be re uired to
mnra\.mﬂ shipments under the contracts. One was that the CISG does not mosﬁww fo
&umowmo performance in the circumstances. This is clearly mistaken; .>M~.o_o 6( vH
?o.Smmm for the relief. The tribunal’s second reason was that specific v,mamoq:mnﬁm ”
. impractical remedy even if the CISG provides for it: The buyers cannot ex mo”
to rm<m.mu award enforced in Russia providing the [seller] must s moE%&
perform its obligations under the various contracts for the next &mﬂﬁ to ﬁow\
years ....,.E The difficulty of supervising long-term contracts, not Article 287
limitation, restricts the availability of an award of specific vm_.monmum:om.

II. AVOIDANCE-BASED REMEDIES

If the injured party can avoid the contract and chooses to do so, it can recover
mmEmma.m. The CISG allows the injured party to choose among ¢,=am options for
measuring damages. It can recover damages for its loss from breach under Article
Zﬁ.ﬂcmﬁ:\&% it can obtain substitute performance and recover damages ::MM.
Article 75. Substitute performance for the buyer is the purchase of aom_mooam:ﬁ
moo.%, and for the seller the resale of the breached goods. The injured W_.axm third
option is to forgo substitute performance and recover damages ::ﬂﬁ ?mowm
76 :.Hmmm:n& by the market price (“current price”) of the contract goods. Article
74 gives the injured party damages equal to its foreseeable loss. Article : ives
mmEmmmm equal to the difference between the contract price and the aowmow th
substitute transaction. Article 76 gives damages equal to the difference ngomn ﬁrM
contract price and the “current” price of the goods. Atticles 75 and 76’s damages
measures have close counterparts under some domestic sales laws. Article ooz.mom-
ponds to a cover measure of damages, and Article 76 to a “market price” Ewwmcno =

120 .

i .vaM MMM”H\MM@”MMWMWHNMWMMBQQ (Switzerland), 31 May 1996, available at htip://cisgw3 law
M or another instance of the constraint of practicality, see ICC Case 8032 (1995), 21 Yr. Bk.
Comm. Arb. 13 (A]. van der Berg ed., 1996) (specific performance rejected because practicall

- impossible to enforce); see also Jarvin, supra note 106, at 180-81, ’
See, e.g., §§ U.C.C. 2~712, 2~713; Nieuw Burgerlijk Wetboek [NBW] arts. 7.36, 7.37 (Nether.);

Burgerliches Gesetzburch [BGB] [Civil Cod
mercial Codel € 27611 (5 \DL m n_\,.\p_.:oiom,m,mrwo%wmu ’ Mm:mo_mm.mmﬁvcor Eﬂuwu (Com-
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In principle the CISG’s damage measures all protect ?m injured party’s expect-
ation interest. Article 74 measures damages directly according to loss from .gmmo? s0
that damages put the injured party in the position it would be have vma.: in had the
contract been performed. Articles 75 and 76 measure loss from breach :.&:aom% as
the difference between the price of a substitute transaction or market price, H.mmvmon.
ively, and the contract price. In practice these damage measures can yield different
recoveries. The remedies in Articles 74—76 use different formulae to measure
damages. For instance, Article 75’s substitute performance moﬂsc_m uses the price
of the substitute transaction, while Article 76's current price differential uses (as a
general matter) the market price at the place of delivery and mﬁ. the ::.6 of
avoidance. Because these formulae measure the price of goods at different times,
they may not give the same damages. Assume, for example, that the seller breaches a
contract for the sale of goods at a contract price of $100. Assume that on the day of
the breach, the current price of the goods is $105 and that the :.Qn day the buyer
reasonably purchases goods in substitution at the Hnmmozmﬁm price of $106. HTM
Article 75 measure would give damages of $5, érzw. the ?.:&a.qm measure So&
give damages of $6. In addition, the remedies provided by Articles ,E.lq.m require
proof of different elements and therefore have different proof costs mmmooum.nmm with
their use. For this reason, the injured party who bears the burden of proving these
elements may not be indifferent between damage measures.

A. Substitute performance measure: Article 75

Article 75 measures the injured party’s damages as the difference vmwémn: the price
of a substitute transaction and the contract price. If the injured party is the seller, the
price of the substitute transaction is the price at which it has resold the on..:a.mo*
goods. For the injured buyer, it is the price at which it has oo<namm by making an
alternative purchase of comparable goods. Article 75’s last &mcmm.A as well as ...”)
allows the injured party to recover additional damages under Article 74. .ﬁrn meﬁ
common sort of additional damages will be incidental expenses associated @m,_
making a substitute transaction, such as negotiation costs and transportation
expenses, and consequential damages. o
The CISG does not allow the non-breaching party to elect between measuring its
damages under Article 75 or under Article 76. Although some domestic Hmsw is
unclear about the election of remedies,”* the CISG clearly vm,a an m_moc.o:
between Article 75’s substitute performance formula and Article .qm s market price
formula. According to Article 76, the injured party who has avoided the contract

i . h), 2703 comm. 1. See

3 Compare U.C.C. §§ 2703, 2=711 with §§ 2~712 comm. 3 (first paragraph),
Fﬂﬂyﬂ. Sebert, Remedies Under Article 2 of the Uniform Commercial Code: An Agenda for
Review, 130 U. Pa. L. Rev. 360, 380-83 (1981); Ellen Peters, Remedies for Breach of ﬂoznaa»
Rolting tn the Sale of Ciands Under the Uniform Commercial Code: A Roadmab for Article 2. 72
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may recover damages according to its market price formula “f he has not made a
purchase or resale under Article 75.” Thus, an injured party who has obtained
substitute performance that meets Article 75's requirements may not use Article
76 to calculate its damages. Because Article 76's exclusion is limited to substitute
performance under Article 75, the aggrieved party still has the option of measuring
its damages by Article 74, in accordance with its general rule."™ Of course, before
the injured party obtains substitute performance it retains the option of obtaining
substitute performance and calculating its damages by Article 75 or not doing so and
calculating its damages by Article 76.

To apply the bar against election of remedy, the party bearing the burden of proving
damages must establish that the injured party did not obtain substitute performance
under Article 75. Courts and commentators maintain that the injured party bears the
burden of proving its damages under Articles 74~76.” This means an injured party
relying on Article 76’s market price formula must establish that it has not obtained
substitute performance in accordance with Article 75. For the same reason, the
injured party calculating its damages under Article 75 must prove the elements
needed to calculate them. Thus, the injured party must show that the transaction it
entered into was a substitute for the breach contract. For example, the injured seller is
required to show the goods it resells are those identified to the breached contract 26
Similarly, the injured buyer must establish that the purchase it makes is a cover
purchase for the breached contract.

B. Article 75’ requirements

Article 75 requires that the substitute performance be obtained “in a reasonable
manner” and “within a reasonable time.” The former requirement sometimes is

4 See Court of Appeals Graz (Austria), 29 July zo04, available at http://cisgw3.law.pace.edu/cases/
040729a3.html; Rechtbank Limburg (Netherlands) 16 April 2014, available at http://cisgw3.law
-pace.edu/cases/i40416n1.htm}.

1% See CISG Advisory Council Opinion No. 6, Caleulation of Damages Under CISG Atticle 74 9
2 (2006), available at www.cisg.law.pace.edu/cisg/CISG-AC-op6.html; Federal Supreme Court
(Germany), 9 January 2002, available at rﬁx\\E.mmiw.Hms.vmoo.nmc\o»mmm\ﬁopoomrrg_h Dis-
trict Court Vigevano (ltaly), 12 February 2000, available at htip://cisgw3.law.pace.edu/cases/
000712i3.html; Court of Appeals Zweibrucken (Germany), 31 March 1998, available at http://
cisgw3.law.pace.edu/cases/g80331g1html, It is unclear whether the CISG or applicable domes-
tic law allocates the burden of proving damages to the injured party. Most commentators assert
that the CISG governs the burden of proving damages. See Ingeborg Schwenzer, Article 74, in
Schlechtriem & Schwenzer, supra note 6, at 1025 (“nearly undisputed” that burden of proof
allocation governed by the CISG); Franco F errari, Burden of Proof Under the CISG, Review of
the Convention on Contracts for the International Sale of Goods (CISG) 1 (2000~2001),
available at www.cisg.law.pace.edu/cisg/bibliofferraris, html; Magnus, supra note 30, at 51~2
(1997). For a critical assessment of this view, see infra IX.

=6 Gee, e.g,, CIETAC Arbitration Award (China), 27 April 2000, available at hitp:/fcisgw3.law

.pace.edu/oases/nnaismrt himl OTRTAN A Liicaiin A 17M1+ ~r
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particularly difficult to apply. Article 75 does not even provide measures of reason-
able cover purchase or resale found in UCC § 2—706, such as requirements of notice
of an intent to resell or reasonable identification to the broken contract. Nor does it
distinguish between private sales and public sales as does UCC § 2~706.

A “reasonable manner” connotes the means by which a substitute performance is
obtained. As one arbitral tribunal a bit unhelpfully put it, acting in a reasonable
manner requires acting as a “prudent and reasonable” party would act.”” Presum-
ably “reasonableness” provides sufficient latitude that the aggrieved party does not
have to resell or cover on the exact terms as the original contract. Article 75 requires
only that the substitute goods be purchased “in replacement” for the original goods.
If the repurchased goods are of somewhat higher quality, and thus of higher cost
than the original goods, a buyer who can demonstrate a need to obtain the
replacement goods in a timely manner and the relative unavailability of identical
goods should be able to recover the difference between the contract price and the
price of the substitute transaction.

Importantly, reasonableness allows some flexibility in the price of the substitute
transaction. In principle goods can be resold in a reasonable manner at a low price
or replacement goods can be purchased in a reasonable manner at a high price. As
far as Article 75’s language goes, the high or low price of substitute performance does
not by itself affect the reasonableness of the performance.

Courts nonetheless have relied on the price of a substitute transaction to deter-
mine its reasonableness. In an early case a German appellate court found that a
resale price about a quarter of the contract price made the resale unreasonable.”®
A more recent French case concluded that the manner of the buyer’s cover was
unreasonable when the buyer paid close to double the price the breaching seller
offered.’ The results in these cases can be understood in two different ways. The
courts could be assuming that the reasonableness of a substitute transaction includes
price, so that a price significantly above or below contract price makes the transac-
tion unreasonable. Article 75’s “reasonable manner” requirement does not allow
price to figure in the way in which a substitute transaction is obtained. Alternatively,
price can be circumstantial evidence that bears on the reasonableness of the manner

of the substitute transaction. A very high or very low price, without countervailing
evidence, makes it likely that the substitute transaction was unreasonable. Using
price merely as evidence of the reasonableness of a transaction does not go beyond

Article 75’s “reasonable manner” requirement. ICC Award 8128"*° appears to use

137 See ICC Case No. 10274 (19g9), available at http://cisgwz.law.pace.edu/cases/ggoz74i1html,
=8 See Court of Appeals Hamm (Germany), 22 September 1992, available at hitp://cisgw3.law

.pace.edu/cases/gz0922g1. html.
29 See Court of Appeals Rennes (France), 27 May 2008, available at hitp:/cisgw3.law.pace.edu/

rases/oz002201 html.
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price in this way. There the injured buyer made a cover purchase at a much hi her
price than could have been paid with a more leisurely purchase. Notin, mﬁﬁmﬁrm
_umv\oa had to cover quickly in order to meet a deadline with its sub-buyer mmm arbitral
ﬁ_ucsm_ concluded that the higher price did not make the cover :Emmmmﬁm_u_m .Hrm
tribunal relied on the circumstances in which the buyer covered to mmﬁmﬂ:mc.o Eo
reasonableness of the cover transaction. Price was only one piece of evid ‘
bearing on the reasonableness of the cover.'* ! e
.H_rm “reasonable time” requirement obviously limits the discretion of the
aggrieved party to play the market in response to the other party’s breach. If, for
mxw:a_u#.w, a buyer believes that market prices will decline after the breach m._m _up er
may wait before entering into a cover transaction in the expectation m._m”ﬁ it i:ﬂo
able to obtain the same goods at a price lower than the contract price. If prices do in
.mmoﬁ decline, the buyer will be quite pleased that the seller breached. If prices
increase, however, the buyer bears no risk because it is entitled to Ho.oo<w_u~ the
difference between the contract price and the cover price from the breaching seller
In nm.mor the buyer is gambling with the seller’s money. The :nmmmo:mv_m mBovw
fequirement constrains the ability of the buyer (or the seller) to act in that manner
1;.@ concept of “reasonable time,” therefore, should be construed in light of :m.
o_u_mo.:sm of reducing strategic behavior by the aggrieved party ,ﬁrmﬁmu.m what
constitutes a reasonable time in any case should depend at Hawﬂ. in part : _..rm
volatility of prices in the relevant market. o e
. O:w clear condition of “reasonable time,” however, is that it is measured from the
time “after avoidance.” In Profi-Parkiet Sp. Zoo v. Seneca Hardwoods LLC.%* g
purchaser of wood flooring claimed damages for a substitute transaction at a Hm,nm in
excess of the contract price. The court noted that the Invoice submitted b ﬁrw buye
was dated prior to the time when the breach was discovered by the _u:v\mﬁv\.ﬁro oow\:H
concluded, quite logically, that “plaintiff could not have replaced moo%. that it was
unaware were deficient,” and denied recovery for that alleged replacement. Th
owcz did, however, allow the same buyer to recover Article 75 damages &n EM
Mwmmwgom %ogmw: the price paid to the breaching seller and the price paid to
mmmﬁ %Mo@%,\aﬂswoﬂoc%m“mg buyer made a replacement purchase three months
In calculating damages under Articles 74=76, the injured party’s duty to mitigate
must N.Vm Ewws into account. Article 77 requires the party to take reasonable Emmmm_‘mm
to mitigate its loss. The breaching party may reduce damages for which it is liable by

MWM H

__H.o www same effect is HOO. Case 10274 in which the seller resold breached goods for 20 percent
ess than the contract price after unsuccessfully trying to resell them at a higher price. Th
tribunal found that in the circumstances the seller had acted in a reasonable Bwnso.n M
awarded mmBmmom calculated according to Article 75 See ICC Case No. 10274 (1999), avail .“M
at rﬁx\\n_mméw.Fi.vmom.mm:\nmmam\ooosﬁrrni. Cf. Supreme Court Aww&:ov.oou.w F:Mm%

u.o . ..
'rw,wuawa\,m_www_m mm nv._\\o_m\mﬁw;ms.vmno.mmc\omuo{ooobm&.rud_ (inferior price obtained
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the amount of mitigable loss if the injured party fails to mitigate. Accordingly,
mitigable loss is deducted from damages calculated under Articles 74—76 to arrive
at the damage award. This creates a problem, because Article 77’ application here
assurnes that a substitute transaction can meet Article 75’s requirements when the
injured party fails to mitigate. Arguably the circumstance is rare. It is unlikely to
occur in the typical range of cases.

To see this, notice that to measure its damages under Article 75 the injured party
must have acted in a reasonable manner and time in obtaining substitute perform-
ance. If the party has not acted reasonably, it must calculate its damages by either
Atticle 74 or 76, not Article 75. However, a party who fails to mitigate its loss has not
acted reasonably in the circumstances according to Article 77 (“... must take such
measures as are reasonable in the circumstances to mitigate ...”). For this reason,
the injured party does not obtain a substitute transaction in a reasonable manner.
There might be cases in which the failure to mitigate is unrelated to the substitute
transaction, so that the non-breaching party acts unreasonably in not avoiding loss
while acting reasonably in effecting substitute performance. But such cases will be
rare. More typically the failure to mitigate takes the form of failing to make a
reasonable and timely substitute transaction. In these cases the failure to mitigate
prevents the injured party from measuring its damages under Atticle 75. Although
the party can recover damages under Articles 74 or 76, with a deduction of mitigable
loss from damages calculated under those Articles, Article 75 is unavailable to it.

A simple numerical example illustrates this point. Assume that Buyer breaches a

sales contract with a contract price of $80 before Seller delivers the contract goods.
After Seller effectively avoids the contract, it waits an unreasonably long period of time
to resell thern. It receives $60 for the goods, the stable market price, when it eventu-
ally resells the goods. Had Seller resold in a reasonable and timely manner, it would
have gotten $75 for the goods. Under these facts, Seller’s mitigable loss is $15, the
difference between the $75 it would have received on a reasonable and timely resale
and the $60 it received on actual resale. Thus, Article 77 allows Buyer to deduct $15
from a damage award against its damnages calculated under Articles 74 or 76. Seller’s
recoverable damages under both Articles is $20 ($80 - $60 = $20), assuming that its loss
is measured by market price and that the market price was $60 at the time of
avoidance. Deducting the $15 mitigable loss from these damages gives Seller a net
recovery of $5. However, on the facts Seller cannot calculate its damages under
Atticle 75’s formula, because its resale was not made in a timely manner.

The facts in the example essentially are those presented in a case decided by the
Spanish Supreme Court in 2000."** There, the buyer breached and the seller
avoided the contract, according to the Court. The seller then quickly resold the
goods “for a very inferior price.” Because the seller had previously rejected an offer
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m,wa.n the buyer for the goods at a higher price, the Court deemed it to have failed to
mitigate under Article 77. Nonetheless, the Court allowed the seller to measure ts
mm.ﬂmmom by Article 75 while ordering that the damages be reduced by the amount of
zd.cmmZm loss. Although the Court’s finding of net damages is correct on the facts, its
z&.umsoo on Article 75 is mistaken. The seller’s failure to accept the earlier, hi wmw
v.:oom ommm.n for resale made the later, lower-priced resale unreasonable. A<<w :.m ht
disagree with the court’s conclusion on that point, since a once-disappointed mozmmm
refusal to deal with a breaching buyer might not be unreasonable.) Thus, the seller
cannot calculate its damages under Article 75 as the difference _umgmm:wﬁrm resale
price and the higher contract price. Put simply, given the facts in the case, Articl
75 and 77 cannot both apply. v )

The Spanish Supreme Court’s reliance on Article 75 probably is harmless on the
facts of m.ﬁ case. After all, forcing the seller to measure its damages under either Article

74 or Article 76 while deducting mitigable loss yields the same net damage award. But
in other cases the calculation of damages under Articles 74 or 76 might give &m.masn
mmammmm. This is because the facts that need to be proven under these Articles are
m_m”onma and might have different proof costs associated with them. For instance

?...._o_n 76 requires proof of the market price (“current price”) at the time of m<oEmDom
if the seller has not delivered the goods. The market price at that time might be higher

»rms. the price at which the seller resells. In addition, the seller might have &mmomczv\

proving this price or incur higher proof costs than are incurred in proving a reasonable

_,mum&m. For a similar reason, it might have difficulty proving the amount of its loss

directly under Article 74, particularly if it values the goods above their market price. In

such cases the Article under which damages are measured can matter. e

C. Market price measure: Article 76

An injured party who has avoided the contract need not calculate its damages b
Rm.mwa:oo to Article 75's formula. If it has not obtained a substitute .Qmsmmoaow mgmw\
mm.m_mmmm Atticle 75, the injured party may measure its damages by Article 76’s market
price formula. Under Article 76, damages are equal to the difference between the
o:ﬂwﬂ price” for the goods and the contract price. The “current price” is the
Ea<m;5m price — the market price. It is determined under Article 76(2) by reference
to the price prevailing at the place where delivery of the goods should have been
made. If there is no current price at that place, the price at such other place as serves
as a Hmmmos.mEm substitute may be used, but due allowance must be made for
differences in the cost of transporting the goods from the original and the substitute
place. Article 76's formula obviously is available to the injured party only if the
oonz.moﬁ goods have a market price.>* If the goods of the kind are not qmmwm with
sufficient regularity to establish a prevailing price, the non-breaching party cannot
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use Article 76 but must rely instead on either Articles 74 or 75 to Bammh“ <_“
inj i icle 76’s market price measure can
d es. An injured party using Article 7 :
mmmmmn& damages, such as incidental expenses or consequential damages, under
- H . . . . o £
>nw_mm qmwamm 87403 conveniently illustrates the mwvromwﬂo: n_um »w&&o ﬁ.w %mowm
i itration involved a contract for the sale of a quan
damage remedies. The arbitration invo : sale :
OMM_ mﬁro seller breached its obligations under Article 35 by mm_zm.“w:m_usowmwwmww
- ili liver the required quantity. In response the buy :
e i i hase for part of the undelivered
tract and covered by making a substitute purcha p i .
Mww_oﬂwrm: the buyer tried to set-off its damages from the contract price, the m.ﬂu_ﬁwﬂ
Evm:m_ had to determine how those damages were ?owmmv\ M_Hmmwcn&. %r_w wﬂo_.cmgmn
its damages under Article 75 on
found that the buyer could calculate its e
i ivered coal it covered. There was no “substitute tra :
e i ition, the tribunal found that the buyer’s
t to the remaining portion. In addition, the :
MMWMMQ could not be measured under Article 76 because there was Mo ow_.“wmm mEMmo
i i f coal and diverse needs of its buyers,
for the contracted coal. Given attributes o : e
i ¢ of a coal exchange, no market price existed. Y,
& Id not be used to measure the
i 1 found that Article 74’s measure also cou d no me:
””W_MMM damages with respect to the portion of undelivered coal for which it had not
mc . *
ooﬁ“ tribunal’s first two findings are unobjectionable. They appear 3%@ mm_m_u
straightforward applications of Articles 75 and ﬂmm mEo:L&m mﬂmmmwwﬁwm MM\MM nw
i ’ ing i ionable. Article 74 allows the
the tribunal’s last finding is questiona ures parigl
ble loss from breach. The Atticle is
recover of damages equal to the foreseea . e
i does not prevent the use of cover p
about the evidence of loss and therefore . > prcel
i ial cover of the undelivered quantity o '
calculating loss. The buyer made a partia . ankity of cofg
i i trapolated as the price at whic
and the price of this cover could be ex - 4t which the cotig
i i 1 could be purchased.®” Thus, the buye
quantity of undelivered coa . . yers los ol
i i difference between the cover p
breach under Article 74 is equal to the : . e for U
i i i 1 and the contract price. For this reason, ly
entire quantity of undelivered coa ! n e
its damages under Article 74 eve (
hould have been able to calculate its . ticle
wmo,“mm unavailable to it. Any other result fails to satisfy the objective of compensating

the buyer for its loss.

135 . ~ . o
136 Wa hard to see how cover price does not meet the tribunal’s standards of proof with respec

loss under Article 74. Atticle 75’s formula uses a substitute qw:mwoc\m“_‘ w_v o&nm_wﬂ MMMMMMM
and there is no reason why the same measure cannot be used under w__uo e Ew. ommentor
disagree about whether standards of proof are governed by the OH.mO om Uv\ app _Mmcsn_on nese
_ms.mMUovaS CISG Advisory Council Opinion No. 6, O&o&mdwm Hom O.MMMWM T
Atticle 74 1 2 (2006), available at http://cisgws.law.pace.edu/disg pé.

[SIRR DUN P Nlawe Matarial Tvamaana_ Ronavors Tindor tho OIS 10 Pace
cem N ol M oaa - PN t -~ ey -~

Remedies 385

1. “Taking over” the goods

For purposes of Article 76’s formula, the price is current as of the time of avoidance
if avoidance occurs before the goods have been delivered. If, on the other hand, the
injured party avoids the contract after taking over the goods, the current price is as of
the time of “such taking over.”” The CISG does not define “taking over.” One
might define it as the time of delivery, especially in light of the fact that Article
6o defines the buyer’s obligation to take delivery as including “taking over the
goods.” We reject that conclusion. When the drafters of the CISG meant “delivery,”
they knew how to say it (e.g., Articles 30, 31, and 33). Thus, we conclude that when
they used the term “taking over” the goods, they intended it to have independent
meaning. The difficulty lies in defining that meaning. We conclude that, in the
context of Article 76 at least, “taking over” is best understood as the receipt of actual
possession of the goods by the buyer or the buyer’s agent under circumstances that
permit the buyer to examine them. We believe that this understanding is most
consistent with the reasons for Article 76s distinction between measuring damages
at the time of avoidance in non-delivery cases and at some alternative time in other
cases. Presumably, we want to fix the buyer’s market-price damages at the time when
the buyer can determine whether the goods conformed to the contract. This
induces the buyer to make a prompt examination under Article 38 and a prompt
decision whether to avoid or not, because the buyer would bear the risk of subse-
quent market price movements. Any alternative time permits the buyer to play the
market between the time that it discovers the defect and the time it is allowed to fix
its damages. Under our reading, the buyer who delays declaring avoidance will only
be able to recover an amount equal to the difference between contract price and the
current price at the time it was able to examine the goods, even if the market price of
the goods subsequently increased and the buyer would be able to obtain higher
damages if it avoided at that later time. Thus, there is no strategic reason for the
buyer to delay the avoidance decision and speculate about market prices.

We conclude that this is an appropriate result because we interpret the require-
ment that current price be set as of the time of “taking over” as an effort to constrain
buyers’ strategic behavior. Flexibility is built into the decision to avoid, In the event
of a late or defective delivery, Article 49 permits a buyer a reasonable time to avoid.
Assume that the buyer purchases goods at a contract price of $100 and receives goods
sufficiently defective to constitute a fundamental breach. Assume further that at the
time of the defective delivery, conforming goods have a market price of $105. The
buyer who recognizes the defect can immediately avoid and recover Article 76 dam-
ages of $5. But the buyer can delay avoidance for a reasonable time to “play the
market.” If the market price continues to increase and damages are fixed as of the
time of avoidance, the buyer suffers no harm, because it can avoid at a later point
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within the reasonable period and recover the difference between market price and
contract price when it does avoid. If the market price declines, for example to $9s,
the buyer can simply avoid the contract and purchase the goods at the lower price,
pleased that the seller breached. In effect, and as we discussed with respect to the
“reasonable time” requirement under Article 75, the buyer is gambling with
the seller's money. Some domestic law deals with this problem by fixing market
price damages at the time of tender in the case of an aggrieved seller®, or at the
time when the buyer learned of the breach in the case of an aggrieved buyer.” If
the buyer who receives defective goods were able to fix damages as of the time of
avoidance, the greater discretion that benchmark provides would increase the risk
that the buyer would make the substance and timing of the avoidance decision
based on predicted market price movements rather than on satisfaction with the
goods or capacity to fix damages at an eatlier point. Of course, the breaching party
could make a claim that the aggrieved party had failed to mitigate damages under
Article 77, but that claim comes replete with its own difficulties of proof.
A reading of “taking over” that equates it with delivery may avoid strategic
behavior, but it fails to induce efficient decision making, because it includes no
requirement that the aggrieved party be able to detect the nonconformity at the time
its darnages are fixed. Assume, for instance, a shipment contract in which the seller
is required to deliver the goods to a carrier for transportation to the buyer. The goods
are handed over the first carrier in accordance with Article 31(a) on March 1. They
reach the buyer one month later, but are sufficiently defective to justify avoidance.
Assume that the contract price for the goods is $100, that the current price at the
time they were handed over to the first carrier was $105 and that the current price at
the time that the buyer receives possession of the goods is $110. Even if the buyer
avoids the contract immediately on receipt of the nonconforming goods, equating
“taking over” with delivery limits the buyer to damages of $5 ($5 = $105 - $100). That
is the case even though at the time that the buyer had an opportunity to examine the
goods and avoid the contract, the market price of the goods was $110. Thus, defining
“taking over” as referring to a time prior to when the buyer could know of the
fundamental breach permits the breaching party to impose some breach costs onto
the aggrieved party. We recognize that the buyer could simply make a cover
purchase at $110 and invoke Article 75 to be made whole. But aggrieved parties
may have reasons not to enter into cover purchases, and the ambiguities of Article
75 that we discussed above may force use of Article 76. As we noted in Chapter 6,
the inclusion of “taking over” within Article 60’s definition of “delivery” does not
necessary make the two periods coterminous.
Consistent with our definition of “taking over,” we read the buyer’s obligation to
take delivery under Article 6o as including the taking over of the goods, but not as
defining the time of taking over as the time of delivery. Assume that the contract
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calls for shipment by carrier from the seller’s place of business. Delivery occurs at
that point under Article 31(a). On our reading, the buyer does not “take over” the
mow% at that point. The buyer nonetheless has an “obligation” to take delivery under
Article 60. If the buyer refuses to receive the goods when the carrier mﬂwg the
_u:v.\ma has, at that point, violated its obligation. That is different from definin : the
Ew_.:m over as of the time of the delivery. We also recognize that one mam:nm:muﬁ
against our position is that if the drafters intended a “receipt” term, which may be
more wosmmmﬁn:ﬁ with our concerns, they knew how to say so, since m._”mv\ use that ﬁM_.B
.”n >Eo~mmm 6s, 79 and 97. Nevertheless, we conclude that defining “taking over” in
MMHMM@M oMrMn Mwﬂmwwrau examination becomes plausible as the best fit with the
As this discussion suggests, Article 76’s damage measure can give different dam-
ages than under Article 75, whether current price is set as of time of avoidance or the
.E.:m of delivery. This is because current price can differ from the price at which the
E:.:& party obtains substitute performance. Article 76 gives the party a reasonable
period in which to effect the substitute performance. This period, even when short
MMMMMMM.H the avoidance or delivery of the goods. During this time market price can
m,mb.m:vn notwithstanding that the “taking over” exception in the second sentence
of ?ﬁ_&m 76(1) is written in terms of “the party,” there is reason to believe that it
mwwrmm only to buyers. As a practical matter, circumstances will rarely permit such a
claim by a seller. Perhaps a seller who, for example, recovers goods from a breachin,
buyer would be considered to have “taken over” the goods for purposes of >&o~m

76 and would have to fix its damages as of that time rath i
avoidance.™#° & rather than at the time of

2. Establishing current price

By its terms, Article 76’s measure requires determination of the current price of
moomm of the kind at the time of avoidance of the contract or taking over the goods

<S~.:o Article 76(2) establishes the relevant market for fixing the price (the EMoo ow
mm_Em.J\noé: though that might vary from the place of avoidance or of taking over)

mm.ﬂmv.rm?:m market price at these times can be difficult, particularly in highl :
volatile Bma.wmw. An injured party unable to prove market price at these times omucovm
rely on Article 76 to measure damages.*' Nonetheless, several Chinese arbitral
m.im.&m are particularly forgiving in their determination of market price and its
timing. One award allowed the international market price of the goods of the kind
to serve as the current price rather than the domestic market price at the place the

> See Honnold/Flechtner, supra note 61, at 588-8g.

¥ U.C.C. § 2~723(2) allows for evid ili
.C.C. ¢ ence of prevailing market pri ithi i
prescribed times when evidenns >h33._:w tnn rmx R S ) thmes before

R .
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goods were to be delivered.’# Another award o.o:amonmm an offer to sell, m_._mz”“:m”
not accepted, sufficient to establish current price when the wmﬁ Mmam_ MS ' hmm "
days of the buyer's avoidance. A third award m&oé& ﬁrm. price o H.mMo mrx bl
serve as a “reasonable reference of” the market price at mwn time of avoi mMo.M.. The
tribunal nonetheless also acknowledged that Article 75’s _.m.mm_n-oo:qmoﬁm.w mM_ e
would yield lower damages than Article 76’s Bma.rm.ﬁ price-contract m~._ €T m%m»
Another award used the contract price in the modified mmnnmawsﬁ as JHMH o
price when the current price at the time of m<ommm:om.<<mm o?og._mo ::wﬁ: mmmﬂ -
The tribunal apparently assumed that the market price at the time % avoi
remained the same as when the modified contract was concluded earlier.

D. Restitution following avoidance

After the contract has been avoided, the CISG gives a party the a.mr.ﬁ to _.n.umcEH%H MM
the goods it supplied or payment made under @6 contract. w.mmﬁcﬂoub is :om A M Ay
among the buyer and seller’s respective Hoam%.mm appearing in Artic _mm 45 .?.m&mw
Instead its availability and restrictions on the relief are qmmﬁm.m separately, in e
81-84. Labels aside, restitution gives a party a remedy: the right .H.o Mwooﬁ”mmn ol !
supplied or payments it made. The separate treatment of restitution e
remedy available independently of a right to recover damages or speci ’ mn.
Restitution is useful when the injured party om.nsoﬁ or prefers :o” ﬁﬂ ?N.ﬂ g
damages or establish its entitlement to specific Hm.rn».. It is m.umo ro_w?mé en o
79 exempts a party from liability for breach. In this case >Eo_a. ﬂw@v oes %o -
the recovery of damages. Restitution is not damages. Thus, if the nwm.o p )
avoidance of the contract, the right to Sm%r&o: allows the non-breaching party
s it supplied or payment made.

nooMMM%ﬁMM&n mmmwv a wm&\_uév\ro has wholly or partly vomoﬂ.Bmm the m%:QMQ Bhw
claim restitution from the other party for what it has mcvﬁr.mm or paid under ﬁ
contract. Article 81(2)’s second sentence requires that the nmm.ﬁ:c..aob be .oom.wsqmdnm _.
This requirement in effect gives a contracting party a security EHE.MH ”M oM M_Hwon
party’s obligation to make restitution. Thus, a v.cv\oﬂ who rwm_ ._u_.awﬂ_ M% e
price and taken delivery of the goods is not obligated to redeliver the go

itrati i i http://cisgw3.]aw.pace.edu/

N MHMMM\W“_ﬁwmmmmmmﬁm%w%rw%w Nwww Mmmmmmmﬂ Mﬂmwmmmwmnﬁmﬁm
MM MMWMMMMMMHwﬁmwm%MW\MMMW\\MMMWNW@WHW.mm”mMmom\fONN_oS.rg_ (market price at

- MWM MMM%MMTM_“MWMMMH_UMM\MMnﬁﬂmﬁw. 20 January 1993, available at http://cisgw3.law.pace
St .mo%% mmwoﬂww%pn“”%hﬂ: Award (China), October 2007, available at http://cisgw3.law.pace

foicooct.himl, . . |
45 .moM”_ %wm%\mmu?_&qmmos Award (China), 30 June 19qg, available at http://cisgwz.law.pace.edu
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seller if the seller refuses or is unable to remit the contract price. In this case the
goods can serve as a source of repayment of the contract price. The concurrent
requirement for restitution also in effect secures other obligations the seller owes
the buyer. Avoidance of the contract leaves unaffected a party’s liability for dam-
ages, as Article 81(1) makes explicit. Accordingly, the goods the buyer retains can
also serve as a source of payment of any damage award the buyer may obtain against
the seller.

Article 81(2)’s right of restitution is limited by the CISG’s scope. The Article only
gives a party the right against its counterparty. 'Two limitations restrict the restitu-
tion right. First, Article 81(z) does not give the seller or buyer title in the goods or
payment that can be recovered by restitution. Because Article 4(b) excludes from
the CISG'’s scope issues of the effect of the sales contract on title “property”) in the
goods, the right to restitution says nothing about title to the goods or payment
recovered. Thus, applicable domestic law, not the CISG, determines whether their
recovery reinvests title in the seller or buyer. Second, the right to restitution
provides no right against third parties. Article 4 limits the CISG’s scope to the
formation of the sales contract and the rights and obligations of the contracting
parties arising from it. An unpaid seller has no rights under the CISG, for example,
to recover goods that the buyer has resold to third parties. A prepaying buyer who
never received goods has no rights under the CISG to recover the payment from a
bankrupt seller’s estate. Instead applicable domestic law, including bankruptey
law, governs the rights of the creditors and the buyer’s bankruptcy trustee to the
contract goods or payment.® Thus, applicable domestic law may restrict or
eliminate the contracting parties’ rights to restitution when third parties have
claims to them.

Even with its limitations, Article 81(2)’s right to restitution is broader than similar
rights given under some domestic law. By comparison, UCC § 2-507(2) and § 2—702
(1) impose greater restrictions on the seller’s right to reclaim goods delivered under
the contract. Section 2-507(2) allows the seller to reclaim the goods only when the
buyer fails to make payment on delivery,” and § 2~702(1) allows reclamation from
buyers who have received the goods on credit while insolvent. Neither of these
limitations applies under Article 81(2). Under Article 81(2), after avoidance of the
contract the seller may demand restitution of goods delivered whether or not
payment is due on delivery or the buyer received the goods on credit. The parties’
rights to restitution displace domestic law rules that affect restitution, unless the
parties have opted out of Article 81(2) or the CISG entirely.

“® See 1 US.C. § 546(c); Usinor Industeel v. Leeco Steel Products, Inc., 209 F. Supp.2d 880
(N.D.IIL zo05); Federal District Court (Roder Zelt-und Hallenkonstruktionen GmbH v. Rose-

down Park Pty Ltd. et al.) (Australia), 28 April 1995, available at rnv“\\e.umswpmé.vmoo.&:\
cases/950428az2.html,
47 Qan Mo Be e o
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1. The place and costs of restitution

The CISG does not expressly provide for the place of restitution of the mo.o%d or for
the price or costs of restitution. Almost all courts and commentators BE:@:.?E
they are determined under Article 7(2), which incorporates general wnwno#w_mm
underlying the CISG.® There is some disagreement over the general wﬂ.:oﬁ_mm
that select the place of restitution as well as the place selected. Three different
positions appear in the case law or commentary.

(1) The reverse role rule. One position views the restitution qm:mm.omoc as the
reverse of the original transaction. Accordingly, the seller in the o:mE&. Qm:m.
action who is to recover the goods is in the position of the buyer in the restitution
transaction, and the buyer in the original transaction who is to recover the
contract price paid is in the seller’s position in the restitution transaction.#?
The reverse role rule therefore deems the buyer’s place of redelivery of the goods
in the restitution transaction to be at the place of delivery in the original
transaction. Likewise, the seller’s place of repayment of the price in the restitu-
tion transaction, according to the rule, is the place of payment in the original
transaction. Under Article 31(c)’s default rule, the place of delivery of the goods
is the seller’s place of business, and under Article miwx.mv,m &m.mmﬁ# the Emom. of
payment also is the seller’s place of business. Accordingly, in the H,wm:n:zo:
transaction the goods are redelivered and the price repaid at the _u:.v\oﬂ s Emom of
business. If the contract governing the original transaction requires different
places of delivery or payment, the reverse role rule requires redelivery and
repayment in the restitution transaction at those places.

Although courts and commentators tend to favor the reverse role _.Em. (also
called the “mirror image” rule), the rule and its consequences can v.a questioned.
For one thing, it is unclear which of the CISG’s underlying principles supports
the rule. Rather than being backed by these principles, the rule rests on an

¥ See Supreme Court (Austria), 29 June 1999, available at rn?\\ammiw‘_ms.vmoo.&:\ommom\
990629a3.html; CISG Advisory Council Opinion No. g, Ooaon:m:.omm of Avoidance of ﬁrm
Contract 9 3.12, 3.16 (2008), available at iié.ommm.?s.vmoo.om:\.o_mm\OHmO.>Oévo.rg g
Rainer Horning, Article 81, in Commentary on the UN Convention on Contracts for the
International Sale of Goods (CISG) 860 (Peter Schlectriem & Ingeborg worsmnum.nﬂ eds.,
2d (English) ed. 2005). For application of domestic law to the Emom. of restitution, see
Court of Appeal Paris (France), 14 January 1998, available at http://cisgw3.law.pace.edu/

ases/g8o114f1.html.

. mMo mo:v_..mﬂ_m Court (Austria), 29 June 1999, available at .vﬁ“\\ommméw._mé.vmo.o.mn_c\ommom\
99062ga3.html (restitution obligations “mirror image” of obligations E...man the original brans-
action); Court of Appeals Karlruhe (Germany), 19 December 2002, available at http://cisgw3
Jaw.pace.edu/cases/oz121ggrhtml; Court of Appeals Valais (Switzerland), 21 February 2005,

avnilahla ot hitn. Hnicma lawr nana advrlnncac/aranarcs himls Mhsctinna Taiimbanlalic Arkinls Q4
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analogy, as one court acknowledges.® The buyer in the restitution transaction is
in a similar position to the seller in the original transaction (it is obligated to
deliver the goods), and the seller in the restitution transaction is in a similar
position to the buyer in the original transaction (it is obligated to pay the price).
Thus, by analogy the buyer has the delivery obligations of the original seller, and
the seller has the repayment obligations of the original buyer.

As applied, the reverse role rule can inefficiently allocate costs in the restitution
transaction. This is because, if Article 58(1)(a)’s place of delivery default applies to
the original transaction, the rule requires redelivery of the goods to the seller at
the buyer’s place of business. However, between the date the goods are delivered
and date the contract is avoided, the buyer might have moved them elsewhere for
storage or processing. The reverse role rule therefore requires the buyer to bear
the costs of having the goods shipped back to its place of business. These costs are
wasted, because the seller likely does not benefit from retrieving them there. It
can resell the goods in a local market where they are located initially as high a
price. The more general point is that the efficient allocation of delivery costs as
part of the original transaction may not be efficient with respect to the restitution
transaction.

(2) Delivery and payment at the innocent party’s place of business. Several
European commentators find that the CISG’s underlying general principle of
good faith determines the place of delivery of payment in restitution.’s* Apparently
a party acts in bad faith or at least is at fault by breaching the contract; fault
obligates it to redeliver the goods or repay the price at the non-breaching party’s
place of business. If the buyer breaches and the contract is avoided, it must
redeliver the goods at the seller’s place of business and the seller must make
repayment there. If the seller breached, it must retrieve the goods at the buyer’s
place of business and be repaid there too.

This position is weak and no courts have adopted it. Although some commen-
tators find a principle of good faith in the performance of contracts among the
CISG’s underlying principles,’s* breach need not be in bad fith or the result of
fault. For instance, Article 35 makes warranty liability strict, and Article 74 gives
damages even when the breaching party is not at fault in breaching. Fven where

See District Court Giessen (Germany), 17 December 2002, available at http://cisgw3.law.pace
.edu/casesfoz1217g1html, (. .. one may look at Art. 57(1)(a) by analogy”). It is worth emphasiz-
ing that the reverse role rule is based only on an analogy. The parties’ performance under the
original transaction is called for by the sales contract; the restitution obligations in the reverse
transaction are not. They instead are imposed to unwind certain obligations created by the
contract. The buyer in the restitution transaction is not really selling the restitution goods, and
the seller in the transaction is not really buying the goods. The analogy by itself does not
convincingly select the place of performance of the restitution obligations.

See Christiana Fountoulakis, Article 81, in Schlechtriem & Schwenzer, supra note 6, at 1112
n.78.

82 o_ . _ . o
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breach is the result of fault, determining the place of Hmm&cmos E\.mmcz can
inefficiently allocate the costs of reversing the o_.mmwumu QN:mmo.coP This is _unom—%m
the party at fault might be in an inferior position to .nr.m innocent mm& <.S_:
respect to redelivery or repayment. For example, the innocent mw mw_. B_mm
face lower carriage costs in reshipping the goods or Tm mEm to resell the m_woo s
in the atfault buyer’s local market. The costs of Rmmrﬁnmm the goods are lower
when the seller retrieves them from the buyer’s place of business. moEasrmﬁ more
unusual, an innocent buyer who is a beneficiary on the seller’s standby letter
of credit might be able to draw on the letter mo_,.aovﬁﬂ_m:ﬁ of .ﬁrn oo:q.mo.ﬂ
price rather than obtain payment from the seller at its place o._H. v&:.,amm. Setting
the place of repayment at the atfault seller’s place of business is the more
i te. .
oxmmwv:m_ﬁ_muazm on avoidance rule. A third ﬁomEos.mm that the .Emow of mo_:\ogﬁ wm
the goods in the restitution transaction is their _oom.nos.mﬁ the time the contrac is
avoided.’s? If the goods are at the buyer’s place of business when the contract M
avoided, the buyer must make them available to the seller there. If they E.M mﬁma
or being fabricated elsewhere at the time of m<oEm:oo,. ?n. buyer must make t em
available to the seller at the place of storage or fabrication. If the goods are in
transit at the time the contract is avoided, the buyer must make any moo%q%_wm
covering them available to the seller to allow it to take delivery of the goo mOHm M
“locus on avoidance” rule is more or less the one Hoooﬂaasm& by the
Advisory Council.’3* The rule is attractive because it efficiently m:oom.a.m the oﬁwﬁm
of redelivering the goods. The costs of retrieving the goods from .Hn.uomcwmm o :2
than the buyer’s place of business do not favor the buyer. F addition, M mmﬂoa
might prefer to resell the goods in a market near to .Hrm. location of the .mooﬂm. oH.
this reason, requiring the buyer to incur costs in retuming the moo% toits p momm%
business is wasteful. Because the locus on avoidance rule nm.mﬁow&v\ mzoﬂummmm .M
costs of delivering restitution goods (and the CISG is otherwise silent), we favor i
over its two competitors.

The locus on avoidance rule with respect to repayment of the contract price is
more difficult to apply. The CISG Advisory Council 8.008:5:% that .nmwmvﬁ%:df
be at the buyer’s place of business, subject to an exception. Hrm oxoowvcom mw_wruwm
when payment under the original transaction was made at a different place, wco s
at a bank. In that case the Advisory Council recommends that .Em Emom o nmwmw.
ment in the restitution transaction be at the same place.’® .ﬂ.:m mxmmwdoa to ! e
locus rule should not be recognized. At the time the contract is avoided the mwr er
has received payment, even if the payment initially was n.:m.&o to a bank or o MM
payment intermediary. The fact that payment under the original contract was ma

153 See CISG Advisory Council Opinion No. g, Consequences of Avoidance o”. the Contract 9
2 19=3 17 {2nnR) available at hHn-lleieodaw nare adit/eiso/CTS(-ACG-ona htm].

Remedies 303

through an intermediary is irrelevant to the preferred location for repayment after
the contract is avoided.

The remaining question is whether the locus of repayment should be at the
seller’s or the buyer’s place of business. We have no views that lead us to favor one
repayment locus rather than the other. As far as we can see, the choice is a coin toss.
The locus rule could select the buyer’s place of business, as courts do,% or the
seller’s place of business. There seems nothing objectionable about requiring
repayment at the seller’s place of business while requiring redelivery of the goods
at their location. Article 81(2)’s concurrence requirement only obligates the seller
and buyer to perform their respective obligations of restitution at the same time. It
does not require that their obligations be performed at the same place.

Where the goods are redelivered to the seller at the buyer’s premises or other
proper location, the seller often will incur costs in retrieving and disposing of them.
These include the expense of transporting, meeting applicable regulatory require-
ments and reselling the goods. Although the CISG does not expressly allocate the
costs of restitution between the seller and buyer, its damages provisions apply to
allocate them.

If the buyer’s breach is exempted by Article 79 after the goods have been
delivered, Article 79(5) does not allow the seller to recover damages. The seller
nonetheless retains the right to avoid the contract (if avoidance is permitted) and
restitution of the goods delivered. Costs that the seller incurs in retrieving them are
the consequence of the buyer's breach and therefore damages under Article 74.
Retrieval costs therefore are damages; however they are labeled. Because Atticle 79
(5) limits the buyer’s liability to remedies other than damages, the seller cannot
recover its retrieval costs. A French court exempted the seller’s delivery of noncon-
forming goods under Article 79 while awarding the buyer customs fees it incurred in
importing them.’” Customs fees are among the buyer’s (foresecable) loss resulting
from the seller’s breach and therefore damages in everything but name, They are not
recoverable from the exempted seller.

Where a party’s liability for breach is not exempted by Article 79, the costs of
restitution are borne by the breaching party. If the buyer breaches and the seller
retrieves the goods after avoiding the contract, the seller’s retrieval costs are loss
resulting from the breach. As such they are recoverable damages. If the seller
breaches and retrieves the goods after the buyer avoids the contract, the seller’s
retrieval costs result from its own breach. They are not damages and the breaching
seller therefore cannot recover the retrieval costs. Finally, as recoverable loss, the

5% See District Court Ciessen (Germany), 17 December 2002, available at http://cisgw3.law.pace

«edue/ases/or2n7gLhtml; of. Supreme Court (Austria), 28 June 1999, available at http:/fcisgws
.Fs.vmom.&:\nmmom\ooomnomw.rg_ (“The place of performance for the obligations concerning

H@mmEmo:mro:EB_.HS_.m._o EmooomvonmoHEm:oomoHEn primary contractual obligations”).
57 See District Court Besancan (Franas) an Taceeee -~ o A . .
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expenses of retrieving and disposing of the goods are subject to Article 77’s mitiga-
tion requirement. Thus, if the non-breaching seller chooses to ship the moomm back
to its premises when it could have more cheaply sold them in the buyer’s local
market, the costs of shipment are not recoverable to the extent they exceed the costs
of making a local sale.

2. The benefits of restitution of goods

Atticle 81(2) gives the party the right to restitution of what it supplied or paid the
other party. Article 84(2)(b) goes further and obligates the buyer to account to the
seller for all benefits which it derived from the goods if it is impossible for the buyer
to make restitution of them. If the buyer resells delivered goods before the seller
makes a claim for restitution, it is impossible for the buyer to return the goods. The
buyer nonetheless has “benefitted” from the goods to the extent that the sub-buyer
has no claims against it arising from the sale.™® In this case the Article 84(z)(b)
entitles the seller to what a Finnish court calls a “monetary surrogate”? the
resale price. . .

Article 84(2) enables the seller sometimes to recover more in restitution than it
could in damages. This is because Article 84(2)(b) allows the seller 8. recover Fm
price at which the buyer resold contract goods even if the seller was not in a position
to resell them for that price. For example, assume that Buyer contracts with Seller
for goods at a price of $100, which Seller delivers. Payment is due a .EouE after
delivery. Two weeks later Buyer resells the goods for $175 at no additional cost to
itself. Seller could not have sold the goods for more than $100. When Buyer later
refuses to pay the purchase price, Seller avoids the contract. On these facts, Seller’s
damages under Article 74 are $100; it suffers no other loss from Buyer’s _u:.wwor.
Buyer’s $175 resale price represents a “benefit derived from the goods.” In addition,
the resale makes restitution of the contract goods impossible. Thus, under Article 84
(2)(b) Seller is entitled to $175 in restitution from Buyer. This gives Seller $75 more
than it would have received had Buyer performed the contract. On similar facts, a
German court allowed a seller to recover the resale price from its breaching
buyer.'% .

Calculating the “benefits derived from the goods” is easy in the previous mx.mEE@
because the example assumes that Buyer incurs no additional costs in reselling .&n
contract goods. Buyer’s benefit from the goods is the resale price it receives from its

158 Cf. Court of Appeals Oldenburg (Germany), 1 February 1995, available at rEu.“\\ommméw‘Fi
.pace.edu/cases/g5o201g1.html (buyer received no benefit from subsale when furniture sold was
defective and seller unsuccessfully repaired it). 4

59 See Court of Appeals (Finland), 31 May 2004, available at htip://cisgw3.law.pace.edu/cases/
040531f5.html. . .

160 Gee Court of Appeals Karlsruhe (Germany), 14 February 2004, available at http://cisgw3.law
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buyer. The buyer’s use of the goods before they are returned to the seller is a
relatively easy case too. The benefits the buyer derived from the goods are the use
value to the buyer between delivery and their return. The rental price for similar
goods for this period might reliably measure this value. In more realistic cases in
which the buyer incurs costs in reselling the goods, establishing the “benefits derived
from the goods” is harder. The resale price incorporates both the cost of the goods
and the buyer’s other variable costs in reselling them. The part of the price attributed
to other variable costs is a benefit that derives from the buyer’s resources other than
the goods. To calculate the benefit from the goods, these costs must be deducted
from the price. This deduction from the resale price allows the seller restitution of
the resale price in the amount of the net benefit derived from the goods, as one court
has found.*® It is not much of a stretch to read “benefits” in Atticle 84(2) as referring
to the buyer’s net benefits from the goods.

II1. REMEDY STIPULATIONS, REMEDY LIMITATIONS,
AND DAMAGE EXCLUSIONS

The CISG’s remedies are default terms only. This is because Atticle 6 allows the
contracting parties to opt out of them by agreement. Under Article 6 the parties may
derogate from most of the CISG'’s provisions, including its damages measures and
other remedies. One way in which they can do so is to fix the amount of damages
recoverable in the event of breach. Another way is to limit available remedies,
restricting the non-breaching party’s remedy on breach to repair or replacement of
the goods or recovery of the contract price or stated portion of it, as applicable.
Finally, the recovery of certain sorts of damages can be excluded. Article 74 allows
the recovery of lost profits and consequential damages. The parties’ contract can
provide that these damages are not recoverable in the event of breach, Whether the
agreement fixes damages, limits remedies, or excludes certain sorts of damages is a
matter of contract interpretation.

The CISG does not regulate contractually stipulated damages, remedy limita-
tions, and damage exclusions. It instead leaves their regulation to applicable domes-
tic law. Article 6 merely allows the parties to make inapplicable to their contract the
allocation of risk of liability and damages made by the CISG’s provisions. However,
the CISG does not address the enforceability of the parties” own allocation of the risk
through stipulations of damages, remedy limitations or damage exclusions. As
ordinarily understood, the enforceability of contractual provisions allocating these
risks is a matter of their “validity.” These provisions have no legal effect if they are
invalid. Article 4(a) excludes from the CISG’s scope issues of “validity” (unless
expressly provided for), leaving them to applicable domestic law. Thus, the question
is whether the CISG tracks the ordinary understanding of the term “validity.”
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Although the CISG does not define the term,® case law and commentary over-
whelmingly considers the regulation of damage stipulations, remedy limitations and
damage exclusions to be issues of validity under Article 4(2).*® The Secretariat
Commentary to the CISG supports this view, describing the issue of the enforceability
of penalty clauses as one of “validity.”®* Applicable domestic law, not the CISG,
therefore regulates damage stipulations, remedy limitations, and damage exclusions.

The decision of the CISG’s drafters to leave the enforceability of these provisions to
domestic law reflects their inability to reach consensus on a uniform rule regulating
the provisions. Their failure is understandable given the difficulty of determining the
optimal regulation of damage stipulations, remedy limitations, and damage exclu-
sions. Consider the enforceability of damage stipulations. Penalty clauses affect the
choice of contracting partner, investment in the contract’s performance, and the
decision to breach. This makes it difficult to evaluate the aggregate impact of enfor-
cing or refusing to enforce them. When parties have limited information about the
quality of their contracting partners, a party that agrees to a penalty clause risks having
to pay the penalty if breaches the contract. For this reason, agreeing to the clause
signals to the counterparty a willingness and ability to perform.

On the other hand, a penalty clause may or may not induce inefficient perform-
ance. It can induce efficient breach when the parties more accurately measure loss
from breach than courts or arbitrators. In this case the damages stipulated are fully
compensatory on an expectancy basis and not a “penalty.” However, where courts or
arbitrators forecast loss from breach more accurately than the parties, a penalty
clause can induce inefficient performance. This is because the party subject to
the penalty will perform when the penalty sum is greater than its performance cost,
even when the non-breaching party’s loss from breach is less than that sum.

Finally, a penalty clause can encourage efficient investment in the contract’s
performance. To see this, recognize that default remedies such as expectation
damages induce the aggrieved party to make inefficiently high investments in the
contract. This is because the aggrieved party recovers its investment whether or not
the contract is performed. If the contract is breached, expectation damages give the
aggrieved party the return on its investment had the contract been performed. If the
contract is performed, the aggrieved party will get the value from its performance.
Because the aggrieved party recovers its investment whether or not the contract is
breached, it does not discount the value of its investment by the probability of
breach. Thus, it will make an inefficiently high investment in its performance of the
contract. A penalty clause decouples investment and damages by fixing damages
without regard to investment. This makes the aggrieved party take into account the

2 See Chapter 2.V.B.

3 See, e.g., Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce,
Serbia, 15 July 2008, available at http://cisgws.Jaw.pace.edu/cases/o8o715sb.html.

164 See Secretariat Commentary to the 1978 Draft, in Documentary History, supra note 23, at 428
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likelihood of breach, because a dollar invested in the contract reduces its net
recovery on breach by a dollar. The aggrieved party therefore is forced to calibrate
Pn investment’s cost with the discounted value of the investment, As a result. the
victim will efficiently invest in its performance of the contract, The trouble mmvﬁrmﬁ
the conditions required for penalties to assure efficient investment are demanding.®
For example, in the simple case where only one of the contracting parties can invest in
the contract’s performance, the contract price must be set below the investing party’s
Emamm:m_ cost of performance. Otherwise, the non-investing party might breach and
Fm investing party will not be guaranteed the value of its investment. At the same
time, to induce the investing party to enter into the contract, the non-investing party
must pay or guarantee a large, non-recoverable payment (the penalty) to the investing
party. This payment assures that the contract is profitable for the investing party. If the
dom.m.:ﬁmm:m party can recover the payment or cancel the payment obligation by
convineing a court that it is an unenforceable penalty, the design of the contract is
infeasible. It is hard to guarantee that a court ex post will not find that the payment or
payment obligation is an unenforceable penalty.

For the penalty to assure efficient investment, the investment also must have a
particular feature. It must not benefit only the non-investing party by increasing the
contract’s value to it while leaving the investing party’s cost of contractual perform-
ance unaffected. Otherwise, the investing party receives the same return whether or
not it invests. As a result, it will not invest in the contract when doing so benefits only
the non-investing party. The assumption that investment does not benefit only the
non-investing party limits the use of penalties to assure efficient investment in the
contract. More generally, it is hard to gauge the efficiency of stipulated damages when
its effects on the choice of contracting partner, investment and decision to breach are
taken into account. Legal systems can reach different conclusions about the matter
and the drafters of a uniform sales law are unlikely to agree on a uniform rule to
regulate damage stipulations. It probably is not therefore surprising that Article 4(a)
leaves the enforceability of damage stipulations to applicable domestic law.

Accordingly, a court or arbitral tribunal considering a contract containing damage
stipulations, remedy limitations or damage exclusions must engage in a two-step
inquiry. Eaﬁ the forum must determine, based on its conflict of law rules, the
country whose law regulates the provisions. Second, it must determine whether that
country’s applicable law enforces them in the circumstances of the contract and its
performance.

The regulation of damage stipulations can illustrate the second step. Suppose a
contract governed by the CISG contains a penalty clause that is not “manifestly
excessive” but still super-compensatory. Legal systems take one of three approaches

%5 See Steven Walt, Penalty Clauses and Liquidated Damages, in Contract Law and Economics
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to penalty clauses. A few civil law systems enforce stipulations of damages even if
they are penalties.'® Other civil law systems enforce penalties for breach if they are
not “manifestly excessive” in relation to the actual loss from breach. A court can
reduce the penalty sum so that it is no longer excessive.’” Some countries put an
upper limit on the enforceable penalty sum, determined by the value of the
principle obligation or a percentage of the contract price.**® Common law systems
adopt a third approach, enforcing damage stipulations only when the stipulated sum
does not exceed the actual or reasonably anticipated loss from breach.®® Penalty
clauses are unenforceable. If the forum’s conflicts rules select the law of a country
that adopts either the first or second approach, the penalty clause in the contract is
enforceable. The penalty clause is unenforceable if the country’s law selected adopts
the third approach. There is no reason to believe that the analysis would be different
if the enforceability of a remedy limitation or damage exclusion were at issue.

Case law has been consistent in making the enforceability of damage stipulations
turn on applicable domestic law. In an early case, ICC Case 7197,"7° the arbitral
tribunal had to determine whether a penalty clause in a sales contract governed by
the CISG was enforceable. The penalty clause limited damages to x percent of the
contract price. The buyer breached and argued that its liability was limited to this
amount. For its part, the seller argued that it was entitled to recover damages under
Article 74 notwithstanding the limit fixed by the penalty clause. Thus, the question
was whether the contract’s penalty clause was enforceable. Finding that the CISG
does not regulate penalty clauses, the court concluded that Article 7(2) left their
enforceability to applicable domestic law.’”* The tribunal determined that Austrian
law, the applicable law, would not enforce the penalty clause in the contract. Thus,
the clause did not displace the damages available under Article 74 and the tribunal
awarded the seller damages according to that Article.

ICC Case 9978'7* adopts follows the same reasoning, making explicit that the
enforceability of a penalty clause is a matter of validity. The contract in dispute
governed by the CISG contained a penalty clause, referred to by the court as a
“penalty/liquidated damages (PLD) clause.” The PLD clause limited damages to
2 percent of the contract price. When the seller breached, the buyer argued that it
had a right to recover damages under Article 74. In response the seller maintained

6 See, e.g., Polgari Torvenykonyv [PTK] [Civil Code] art. 346 (Hung).

%7 See Code civil [C.civ.] art. us2 (Fr.); Burgerliches Gesetbuch [BGB] [Civil Code] § 343(2)
(Ger.); Schwenzer, Hachem & Kee, supra note 32, at 63g n.579 (listing legal system allowing
reduction; cf. The Principles of European Contract Law g.509 (at 453) (1999).

% See, e.g, Codigo Civil para el Distrito Federal [C.C.D.F.] art. 1843 (Mex.); Codigo Civil
[C.C.] art. 412 (Braz.); Codigo Civil [C.C.] art. 935 (Port.).

169 See, e.g., U.C.C. § 2-718(x).

17° 1 UNILEX D.1ggz~3 (Michael J. Bonell ed., 2008).

7 Accord Court of Appeals Amhem (Netherlands), (Diepeveen-Drison B.V. v. Nieuenhoven
Vichandel GmbH), 22 August 1995, available at http://cisgw3.]aw.pace.edu/cases/g5o822n1
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that its liability for breach was exempted under Article 79. The tribunal rejected
both the buyer and the seller’s respective arguments. While finding that the seller’s
nonperformance was not exempt under Article 79, it noted that the PLD clause, if
enforceable, applied even if the seller were exempt. Article 79(5) insulates the
exempted party only from “damages,” and the PLD clause is not damages. The
clause, if enforceable, instead displaces damages otherwise available under Articles
74~76. Against the buyer, the tribunal noted that the enforceability of the PLD
clause is a matter of validity under Article 4(a) and therefore not governed by the
CISG. Finding that the clause was valid under applicable domestic law (German
law), the tribunal limited the buyer’s recovery to 2 percent of the contract price.
Courts and arbitrators in more recent cases involving penalty clauses analyze the
issue of their enforceability in the same way.'73

Several commentators argue that the CISG continues to govern the enforceability
of stipulated damages even though Article 4(a) delegates their validity to applicable
domestic law.'7# They reason that Article 7(2) makes applicable to damage stipula-
tions in the contract the “general principles” underlying the CISG. These prin-
ciples, they conclude, regulate damages stipulations whose validity is governed by
applicable domestic law. We find this reasoning unpersuasive. Once the parties
have opted out of the CISG damage provisions with a damage stipulation in the
contract, the CISG no longer governs the enforceability of the stipulation. Domestic
law alone regulates its validity.

To illustrate this position, assume that a clause in a contract governed by the
CISG expressly bars the injured party from any remedy in the event of breach. The
clause underestimates damages, giving the injured party nothing, without regard to
the seriousness of the counterparty’s breach. Article 4(a) considers the enforceability
of the clause a matter of validity not addressed by the CISG. Thus, according to the
last phrase in Article 7(2) (“in conformity with ...”), applicable domestic law
determines the clause’s validity. Applicable domestic law likely deems a clause
depriving the injured party of any remedy to be invalid: Either the agreement
containing it is not a contract at all'”® or the clause, while part of a contract, is
unconscionable.'”® However, the argument just described maintains that under
Article 7(2)’s first clause the general principles underlying the CISG continue to

73 See, e.g., Foreign Court of Arbitration (Serbia), 15 July 2008, available at http://cisgw3.law.pace
.edu/cases/o8o71ssh.html; American Mint LLC v. Gosoftware, 2006 U.S. Dist. LEXIS 1560, at
“19 (M.D. Pa. January 6, 2006); cf. ICC Case No. 12173 (2004), available at hitp://cisgw3.law
pace.eduleases/oqz173ivhtml (interpreting a liquidated damages clause in accordance with
Swiss law),

*74 See Ingeborg Schwenzer & Pascal Hashem, Article 4, in Schlechtriem & Schwenzer, supra
note 6, at 93; Pascal Hashem, Fixed Sums in CISG Contracts, 13 Vindobona J. Int1 Comm.
L. & Arb. 217 (2009); Ingeborg Schwenzer & Pascal Hashem, CISG — Successes and Pitfalls, 57
Am. J. Comp. L. 457, 474 (2009).

175 Orm. Wmﬁmﬁaaozn (Second) of Contracts § 1 (1g81) (“A contract is a promise or set of promises for
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apply. Those general principles in turn can invalidate the “no remedy” clause, even
if applicable domestic law were to declare it valid.

One problem with this argument is that it relies heavily on general principles
underlying the CISG. As we have argued throughout this text, identifying among
these principles the standards that continue to regulate damage stipulations or other
legal doctrines is problematic. Commentators taking the line described offer a
principle to the effect that a damage stipulation must preserve some adequate
remedy.””” The CISG’s damages provisions supposedly evince the principle. We
are not so sure. The CISG’s damage provisions could evince the more limited
principle to the effect that parties have adequate remedies when their contract does
not make these provisions inapplicable to it. After all, the CISG’s remedial provi-
sions are default rules only. This more limited principle does not apply when the
parties” agreement displaces the CISG’s damage provisions. Even if the relevant
principle requires adequate remedies for parties, it conflicts with another underlying
principle: freedom of contract. Article 6 reflects the principle that favors the parties’
agreement over the CISG’s provisions.”® This pro-contract principle supports
enforcement of damage stipulations that do not provide the protection given by
the CISG’s remedial provisions.

The more serious problem with the argument is that it badly misreads Article 7
(2)’s first clause. This clause in relevant part makes general principles underlying the
CISG applicable only to “matters governed by this Convention which are not
expressly settled in it.” Article 6 allows parties to derogate from most of the CISG'’s
provisions, including its remedial provisions. If the parties have effectively made
inapplicable to their contract the CISG’s remedies through an appropriately drafted
damage stipulation, the CISG no longer governs the parties’ remedies on breach. In
Article 7(2)’s terms, “the matter” is no longer governed by “this Convention.” The
damage stipulation instead controls. Thus, Article 7(z)’s general principles under-
lying the CISG also no longer apply. How parties displace the CISG’s remedial
provisions is a matter governed by the CISG.'79 But the substance of the provision
that supplants the CISG’s remedies is regulated by applicable domestic law, not
the CISG.

'77 See Ingeborg Schwenzer & Pascal Hachem, The CISG—Successes and Pitfalls, 57 Am.
J. Comp. L. 457, 474 (2009).

See Magnus, supra note 30, at 42; UNCITRAL Digest 45 (para. 31) (2012); cf. Supreme Court
(Austria), 23 May 2005, available at http://cisgw3.law.pace.edu/cases/oso523a3.html; Supreme
Court (Austria), 7 September 2000, available at http://cisgw3.law.pace.edu/cases/ooogoyaz
.html (parties generally free to modify rights provided by the CISG).

'79 See Chapter 2.IV.A.
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APPENDIX 1

The United Nations Convention on Contracts for the
International Sale of Goods

The States Parties to this Convention,

Bearing in mind the broad objectives in the resolutions adopted by the sixth
special session of the General Assembly of the United Nations on the establishment
of a New International Economic Order,

Considering that the development of international trade on the basis of equality
and mutual benefit is an important element in promoting friendly relations among
States,

Being of the opinion that the adoption of uniform rules which govern contracts
for the international sale of goods and take into account the different social,
economic and legal systems would contribute to the removal of legal barriers in
international trade and promote the development of international trade,

Have agreed as follows:

PART 1. SPHERE OF APPLICATION AND GENERAL PROVISIONS

Chapter I. Sphere of Application

Article 1

(1) This Convention applies to contracts of sale of goods between parties
whose places of business are in different States:
(a) when the States are Contracting States; or
(b) when the rules of private international law lead to the application of

the law of a Contracting State.

(2) The fact that the parties have their places of business in different States
is to be disregarded whenever this fact does not appear either from the
contract or from any dealings between, or from information disclosed



