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A growing body of academic literature is devoted to the normative evaluation
of rival governance architectures and policy mechanisms designed to mitigate
the risks associated with global climate change. The United Nations
Framework Convention on Climate Change (UNFCCC) of 1992, the Kyoto
Protocol to the UNFCCC of 1997 and the Copenhagen Accord ‘noted’ by
the UNFCCC of 2009, have all been the subject of intense analysis in this
literature. Typically, the emphasis of normative analyses of climate
governance have focused on the environmental effectiveness, economic
efﬁciency, and global distributive consequences of alternative climate
architectures and policy mechanisms. A neglected line of evaluation,
however, has been the performance of these climate architectures, and the
policies they systematize, in terms of normative ideals whose meaning and
signiﬁcance cannot be fully captured in terms of the goal to improve
environmental quality at least economic cost and with minimal worsening of
existing global inequalities. Two such ideals are those of political legitimacy
and procedural justice. This study explores the various ways in which one
particularly important component of the emerging global climate
architecture, greenhouse gas emissions trading, raises signiﬁcant questions
of political legitimacy and procedural justice. It argues that the well
understood cost efﬁciency and environmental quality beneﬁts conferred by
emissions trading schemes come at the price of potentially corrosive effects
for procedural justice and political legitimacy. The tensions that arise have
special relevance to democratic theory and practice by virtue of the close
association that political legitimacy and procedural justice have to the ideal
of democracy. However, considerations of political legitimacy and
procedural justice also raise questions of citizen and civil society
participation, accountability and transparency that go far beyond their key
role in discussions of democratic legitimacy or democratization.
Keywords: climate change; global governance; political legitimacy;
emissions trading; procedural justice

∗

Email: E.A.Page@warwick.ac.uk

ISSN 1351-0347 print/ISSN 1743-890X online
# 2012 Taylor & Francis
http://dx.doi.org/10.1080/13510347.2012.709689
http://www.tandfonline.com

Democratization

933

Downloaded by [University of Warwick] at 06:46 22 October 2012

Introduction
A growing body of academic literature is devoted to the development of normative
standards suitable for application to emerging global governance institutions
(GGIs).1 GGIs, such as the World Trade Organization and World Bank, possess
a range of properties that make them normatively signiﬁcant. GGIs are designed
to solve trans-boundary collective action problems that individual states cannot
solve by acting alone and they can thus be evaluated in terms of their effectiveness
in meeting this objective. GGIs also wield signiﬁcant trans-boundary inﬂuence and
authority in the policy areas where they claim competence, thereby raising the
question of how this inﬂuence and authority might be justiﬁed. Global climate governance institutions (GCGIs) – such as the United Nations Framework Convention
on Climate Change (UNFCCC) of 1992 and the Kyoto Protocol to the UNFCCC of
1997 – have also attracted increasing scrutiny from normative theorists.2 As with
the more established GGIs, it can be asked what conditions must obtain for GCGIs
to be viewed as wielding legitimate and just authority. GCGIs seek to provide an
international framework of political and legal norms designed to respond to the
threats posed to human wellbeing by global climate change. However, it is the particular mixture of policies and mechanisms endorsed by each GCGI that will differentiate the impact of each in terms of the overriding aim of the UNFCCC to prevent
dangerous climate change.
An extensive literature now exists that examines the environmental effectiveness, economic efﬁciency, distributive equity, and political feasibility, of particular
climate mitigation policies and measures.3 Such policies and measures are typically separated into a number of categories of which the two most important are
(i) direct government regulation of emissions (such as legally binding annual
greenhouse gas emissions targets for businesses and public institutions) and (ii)
market-based mechanisms designed to promote environmental quality by
forcing citizens and ﬁrms to internalize the full social cost of their climate
change altering behaviour (such as emissions trading and carbon tax schemes).4
For their alleged superiority over rival responses, above all in terms of economic
efﬁciency and environmental effectiveness, market-based mechanisms have
emerged as a key element of the national, regional, and global climate policy
nexus.5 Emissions trading schemes, in particular, have attained an unparalleled
status in the theory and practice of climate governance. The evolution of emissions
trading from relative obscurity at the time of the signing of the UNFCCC in 1992,
the core element of global climate governance at the time of the Seventeenth Conference of the Parties to the UNFCCC in 2011, is evidenced by its current use in
over thirty states worldwide and by the startling increase in value of the global
emissions trading markets from US$11 billion (in 2005) to $142 billion (in 2010).6
In this account, I focus on two normative desiderata – political legitimacy and
procedural justice – that cannot be reduced without remainder to considerations of
environmental effectiveness and economic efﬁciency that currently dominate normative treatments of climate change.7 The two desiderata are of particular

Downloaded by [University of Warwick] at 06:46 22 October 2012

934

E.A. Page

relevance to questions of democratization and public justiﬁcation but their importance has signiﬁcance beyond their key role in discussions of democratic theory
and practice. First, an adequate treatment of these two ideals will be a key
feature of any coordinated international climate response that hopes to generate
stable and widespread support amongst ‘atmospheric users’8 afﬁrming diverging
substantive normative commitments. Second, emissions trading has swiftly
become a major focus of legitimation and de-legitimation, with the academic literature being deadlocked between enthusiasts9 (who hold that the efﬁciency and
environmental beneﬁts of emissions trading come at little or no risk of injustice
or illegitimacy) and sceptics10 (who hold that emission trading is ﬂawed in
terms of political legitimacy, procedural justice and environmental effectiveness).
Although much is already known about the theory and practice of emissions
trading, systematic normative analysis is clearly required to clarify, and if possible
resolve, this deadlock. The speciﬁc question I address is the following: taking an
idealized account of emissions trading as a point of departure, is emissions
trading capable of providing the basis of a politically legitimate and procedurally
just response to climate change?
In the next section, I brieﬂy outline the basic theory and two main forms of
emissions trading in order to provide a theoretically and empirically informed
basis for the subsequent normative analysis. In the two sections thereafter, I
analyse emissions trading, ﬁrst, from the perspective of political legitimacy and,
second, from the perspective of procedural justice. I argue in these sections that
emissions trading schemes are subject to signiﬁcant problems of political
legitimacy and even more pronounced problems of procedural justice that resist
straightforward solution. A ﬁnal section summarizes the argument and deals
with some open questions.
Global emissions trading in theory and practice
Greenhouse gas emissions trading is a market-based (or ‘economic’) environmental policy response that seeks to control emissions of greenhouse gases by
forcing atmospheric users to cover the full social cost of their annual emissions
of carbon dioxide (CO2) and other greenhouse gases. It does this by putting a
price on each tonne of greenhouse gas these users emit. The relevant price is determined by the free exchange of a limited number of government-issued ‘emissions
allowances’, where each allowance confers on their bearers the right to emit one
tonne of carbon dioxide equivalent (CO2e) within a speciﬁed timescale and jurisdiction. The idea is that pollution costs that were previously externalized
become internalized by those responsible for their production, with the result
that the capacity of the atmosphere to assimilate greenhouse gases will be used
more efﬁciently and sparingly.
There are two main ways in which emissions trading can be operationalized
internationally, each of which raises a unique set of questions of legitimacy and
procedural justice. ‘Credit-and-baseline’ schemes, such as the Kyoto Protocol’s
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Clean Development Mechanism (CDM), issue ‘emissions credits’ to developers of
projects (such as wind farms or methane capture from landﬁll) that reduce CO2e
within a speciﬁed jurisdiction. These credits then make their way through the emissions trading markets before being surrendered to regulators by participating
agents. To be ofﬁcially recognized by the UNFCCC, new emissions credits must
meet two conditions. First, the projects would not have occurred without the intervention of the project owners (the ‘additionality condition’). Second, the success of
the project – and thus the number of credits issued – is a function of the actual
CO2e emissions of the territory affected relative to a hypothetical baseline modelling the quantity of CO2 that would have been released into the atmosphere had the
project not gone ahead (the ‘counterfactual baseline condition’). The total value of
the trade in emissions trading credits in 2010 was $21 billion (equivalent to 15% of
the global emissions trading market by value).11
‘Cap-and-trade’ schemes, by contrast, such as the emissions trading scheme
currently encompassing roughly 40% of all current European Union (EU) CO2e
emissions, involve the issuance and free trade of allowances each conferring the
right to emit one tonne of CO2e. Cap-and-trade schemes (which had a combined
value of $123 billion in 2010 – roughly 84% of the global emissions trading
market by value) have four key features.
First, regulators place a legal limit on the collective CO2e emissions of participating users over an extended time-frame. This ‘cumulative emissions cap’ is then
translated into a series of annual emissions caps modelling the preferred CO2e
emissions pathway of regulators (an ‘emissions pathway’ is effectively a juxtaposition of a projected peak year for CO2e emissions within some jurisdiction combined with a subsequent annual rate of decrease in these emissions). The
cumulative emissions cap, which is the key to the scheme’s environmental effectiveness, determines the upper limit for the number of emissions allowances available for allocation and subsequent trade (and thus the total amount of CO2e that can
be emitted) during the lifetime of the scheme.
Second, a limited number of authorized emissions allowances are issued
annually to agents targeted by the scheme, either directly (through highest
bidder auctions or free allocation) or indirectly (through market intermediaries).
These allowances are time-dated but the scheme may permit ‘allowance
banking’ (so owners can save allowances for use in future years) or ‘allowance borrowing’ (so owners can use future-dated allowances to cover their yearly emissions).12 At the end of each year, each participant must surrender one allowance
to the regulator for each metric tonne of CO2e they emitted during the previous
12 months.
Third, once in operation, scheme participants are encouraged to buy and sell
emissions allowances as they see ﬁt so long as they fulﬁl their legal obligations
under the scheme. Each participant is at liberty to select the emissions level that
is most economically efﬁcient for them so long as they surrender the appropriate
number of emissions allowances at the end of each year of the scheme. The idea
here is that the social cost of achieving the selected emissions reduction pathway

Downloaded by [University of Warwick] at 06:46 22 October 2012

936

E.A. Page

will be minimized through a process whereby emissions allowances, as valued
commodities, ﬂow to the participants that value them highest thereby guaranteeing
that emissions reductions measures occur at their least costly location.13
Fourth, agents with legal duties under the scheme that fail to surrender the
required number of allowances in any year are subject to legal remedies in order
to deter future, or punish past, non-compliance. These legal remedies typically
amount to a combination of ﬁnancial penalties, the requirement to surrender
additional allowances in order to offset past emissions allowance shortfalls, and
the requirement to undertake additional CO2e reduction measures.
Emissions trading schemes exhibiting the above four features raise a number of
potential problems for accounts of environmental governance that seek to internalize strong norms of political legitimacy and procedural justice:
(i) emissions trading schemes introduce new rules, and associated compliance costs, associated with the requirement that participants surrender
emissions allowances in proportion to their annual CO2e emissions.
Since these rules involve a signiﬁcant deviation from the historical
pattern of expectations and entitlements surrounding past usage of the
storage and sink capacity of the atmosphere, these rules and their
issuing institutions need to be justiﬁed to scheme participants whose
behaviour was previously unconstrained in this manner.
(ii) in modifying the context of choice of agents that do not have legal duties
under most envisaged emissions trading schemes, but who nonetheless
can be expected to experience wellbeing-enhancing and diminishing
effects of selecting this method of climate mitigation ahead of its rivals,
emissions trading schemes raise wider issues of legitimation from the perspective of typical non-participating legitimacy holders such as individual
citizens, households, and civil society groups.
(iii) to capture the full efﬁciency beneﬁts of the market-based approach to
climate mitigation, emissions trading schemes must either be multi-jurisdictional in origin or be linked through a system of inter-scheme trading
procedures. This trans-boundary logic, which can be seen in the greenhouse emissions trading introduced by the Kyoto Protocol (which
targets 38 states) and the EU Emissions Trading Scheme (which currently
targets 12,000 ﬁrms operating within 27 states), complicates considerably
the application of traditional accounts of legitimacy. These accounts focus
overwhelmingly on questions of legitimacy and procedural justice arising
within a single territory or jurisdiction.
Political legitimacy and global emissions trading
Following Buchanan and Keohane, to claim that an institution is legitimate is to
claim that it is ‘morally justiﬁed in making rules and attempting to secure compliance with them’ and further that agents ‘subject to those rules have moral contentindependent reasons to follow them and/or to not interfere with others’ compliance
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with them’.14 The key to an institution’s legitimacy is thus not merely that relevant
agents believe that an institution has the right to rule but also that agents whose
conduct is constrained by the relevant rules are motivated by moral reasons to
exchange the pronouncements of the institution with their own.15 An environmental governance response will only be legitimate in this normative sense if
the agents whose conduct it constrains have moral reasons to conform to, and
support publicly, the rules and norms constituting this response independently of
their normative evaluation of speciﬁc rules and norms. An environmental governance response will be, in addition, sociologically legitimate if there is a widespread
belief amongst relevant affected agents that the political authority involved has
been wielded justiﬁably.16
Although a useful starting-point, the above clariﬁcation of normative political
legitimacy (hereafter, legitimacy) in the context of environmental governance
leaves a number of questions unanswered. The ﬁrst question concerns the ‘site’
of legitimacy, that is, to which type of political phenomenon (rules, laws, norms,
decisions, or institutions) are analyses of legitimacy meaningfully applied? This
question itself has two aspects: ﬁrst, the identiﬁcation of the type of phenomenon
that is targeted; and, second, the identiﬁcation of the ‘tokens’ of this phenomenon
type that possess the properties necessary to be normatively legitimate (or illegitimate). I assume here that institutions (understood as ‘persisting pattern[s] of organized, rule-governed, coordinated behaviour’17) are the primary focus of
legitimacy analyses and not the particular decisions, rules, or norms, propagated
by these institutions.18 I also assume that the concept of an institution can be
extended to cover environmental governance responses, such as trans-boundary
emissions trading schemes, that coordinate the behaviour of different types of
atmospheric user over extended time periods and jurisdictions. Such schemes,
while not designed to perform the same extended range of functions associated
with typical GGIs and GCGIs, propagate legal and social norms; these norms
apply across different jurisdictions; and signiﬁcant rewards (penalties) are attached
to agents who fulﬁl (violate) these norms. As such, emissions trading schemes are
far more than a collection of individual rules: they are ‘ongoing systems of governance’19 requiring legitimation in substantially the same way the GGIs and GCGIs
to which they are connected.
A second question concerns the ‘source’ of legitimacy. That is, from whose
interests or agency does institutional legitimacy originate? Some accounts of this
‘legitimacy holder’ question assume that states are the ultimate source of legitimacy of institutions, laws, norms, and rules in the international realm. This
might be called the ‘statist’ approach to international legitimacy. I assume here
that it is also meaningful to treat at least some non-state actors (such as individuals,
households, or social groups) as legitimacy holders. This approach has become
known in the literature as a ‘multi-level approach’ to international legitimacy.20
A third question concerns the ‘mode’ of legitimacy, that is, whether the focus of
evaluations of political legitimacy is on some normatively relevant connection
amongst the institution’s historical origins, the rules it currently propagates, and
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the agents whose behaviour is constrained by these rules (‘input-oriented legitimacy’) or on the expected utility of the institution and its rules in terms of their contribution to the common good (‘output-oriented legitimacy’).21 Here, I focus
primarily on the problems of input-oriented legitimacy raised by emissions
trading. The reason for this is that such problems have often been neglected due
to the overwhelming focus of the literature hitherto on questions of environmental
effectiveness and cost efﬁciency, which are intimately connected to discussions of
output-oriented legitimacy.22
The complexity of the concept of legitimacy, as demonstrated by the brief
analysis of the above three questions, is a serious barrier to its use as a test of
the normative attractiveness of GCGIs. I attempt to overcome this barrier in the following by focusing on three ‘epistemic qualities’ of international legitimacy popularized by Buchanan and Keohane.23 These qualities are not to be seen as the
conditions that GCGIs must possess in order to claim the right to rule per se, but
rather the channels through which legitimate GCGIs transmit ‘reliable information
needed for grappling with normative disagreement and uncertainty concerning
[their] proper functions’.24 If an institution does not generate and sustain these
informational channels it will lack an important property of a legitimate institution
and will consequently be vulnerable to demands that it be reformed or abolished.
The three ‘epistemic qualities’ in question are participation, accountability, and
transparency. It transpires that each of these three mechanisms of legitimacy is
threatened in the context of emissions trading.
Participation
The intrinsic and instrumental value of participation in shaping public policy has
been afﬁrmed by contributors to the discourse on democratic thought representing
a wide variety of constitutional traditions.25 The epistemic quality of participation
turns on the interests of affected and subjected parties (those agents whose behaviour and interests stand to be modiﬁed by a GCGI and its associated policies)
playing an active role in climate governance processes. The idea is that, to be legitimate, an institution must not only have a certain historical or constitutional pedigree but also provide legitimacy holders with a continuing sense of ownership over
the rules and norms propagated.
In the context of climate governance, the need to promote such ‘participatory
legitimacy’26 implies that those agents whose behaviour or condition is modiﬁed
by climate mitigation policies and measures should have a voice in the way
these policies are constructed and implemented.27 The problem in the present
context is that the responsibilities of agents participating in emissions trading
schemes are determined on a day-to-day basis by global emissions trading
markets (which set the price of emissions allowances) rather than by the decisions
of the relevant governmental agencies (which set the periodic emissions caps).
There is little room here for non-participants (those agents that are not legally
bound to surrender allowances in proportion to their annual CO2e emissions) to
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determine the spatial location of mitigation actions, who should perform these
actions, or what sort of technology is used. Citizens, civil society groups, and
other agents lacking speciﬁc legal emissions trading duties, may be involved in
the broader process whereby the goals and objectives of GCGIs are formulated.
But non-participants can only be said to ‘take part’ in the emissions trading
markets in a rather indirect manner, typically, by experiencing and publicly supporting the rises in the cost of energy, transport, or consumer products that accompany the introduction of emissions trading within a given jurisdiction. This
indirectness of participation raises the spectre of a ‘participatory legitimacy
deﬁcit’ unique to this form of climate governance response.
Aside from a fundamental questioning of the value of participation as an epistemic quality of legitimacy, one response to the above concerns is that an emissions
trading scheme of global scope could blur the boundary between direct and indirect
participation. This is because it permits all legal persons to be buyers or sellers of
emissions allowances, even if only a subset of legal persons (large ﬁrms or state
governments, for example) are allocated legal duties under the scheme. A
further, more radical move, would be to assign all legal persons, including individual citizens, legal duties under the global emissions trading scheme. An alternative
response asserts that a degree of participation is also evident in inter-state emissions trading schemes since each participating signatory to the UNFCCC has to
consent to the introduction of the scheme and its rules and norms for emissions
trading to be extended to its territorial CO2e emissions. As signatories to the
UNFCCC, moreover, each state would continue to be involved in the broader institution building process through which the rules of emissions trading, including the
legal determination of the nature of the emissions allowances generated, are determined. Nonetheless, the lack of direct democratic participation in global greenhouse emissions remains a matter of signiﬁcant concern for a number of
scholars of environmental political theory.28
Accountability
To be accountable, Keohane writes, ‘is to have one’s autonomy and one’s power
over others, constrained’.29 For an institution to be accountable, on this view,
requires that those agents whose behaviour it constrains are adequately informed
of the institution’s conduct, and of the reasoning behind its conduct, while also possessing the capacity to sanction the institution for abuse of power or other violation
of duty.30
The problem in the present context is the global emissions markets appear too
diffuse and unpredictable to be fully accountable to regulators and other accountability holders. As we have seen, this type of GCGI relies on the atmospheric users
external to the scheme – but whose interests are the basis of the scheme’s existence
– remaining one step removed from imposing their will on the daily operations of
the emissions trading market. Individual citizens and civil society groups, for
example, relinquish control over how, where, and by whom, reductions of CO2e
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are to be achieved under a climate mitigation response anchored by a global emissions trading scheme. Due to the incorporation of allowance banking and borrowing procedures, moreover, regulators will also have less capacity to scrutinize the
rate at which mitigation is occurring than would be the case under a direct regulatory regime. The uncertainties that arise with emissions trading complicate the ﬂow
of accountability amongst atmospheric users and regulators since regulators can in
principle be subjected to continuous accountability, whereas markets tend to resist
such accountability. Put simply, emissions markets may make ﬁrms and state participants accountable for the social costs of their CO2e emissions, but emissions
markets are not themselves accountable to anyone. Emissions trading schemes,
in this way, involve the replacement of democratic forms of accountability with
market forms of accountability; and it is unclear how these alternative forms of
accountability can be harmonized since they encourage agents to embrace divergent sources of legitimacy.31
One response to the accountability concerns articulated above would be to
argue that moving effective control of the means of pursuing valued climate governance objectives away from policymaker control or democratic debate is at a
deeper level to fulﬁl, rather than to abandon, a commitment to environmental
accountability.32 Emissions trading schemes, that is, may shift the site of accountability away from scrutinizing the means of climate governance towards scrutinizing the goals of climate governance. Accountability holders, so the argument
goes, could be expected to consent to some loss of control over the ‘where’,
‘how’, ‘when’, and ‘by whom’, aspects of climate mitigation so long as this
would prevent the onset of dangerous or catastrophic climate change. Suppose,
by contrast, that measures were taken to make emissions trading more accountable. These measures could have the unintended effect of reducing the environmental effectiveness or cost efﬁciency of the mitigation effort by complicating
the investment decisions of scheme participants or by imposing additional informational costs on both regulators and participants.33 So the normative implications of the apparent lack of accountability in emissions trading may
ultimately turn not only on the appropriate normative weightings of efﬁciency,
effectiveness, and accountability but also the extent to which robust mechanisms
of accountability can be nurtured that do not threaten values of efﬁciency or
effectiveness.
Transparency
A common assumption of legitimacy theorists is that, to retain the right to rule,
institutions must be sufﬁciently transparent in their dealings that their performance
can be monitored by the agents whose interests and behaviour they modify. In this
way, the epistemic quality of transparency, independent of any intrinsic value it
might be thought to possess, has instrumental value in terms of the way it promotes
participation and accountability.34 There are three key aspects of transparency
worth mentioning in the present context.35 First, accurate information must be
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available to users, at reasonable cost, concerning an institution’s goals, procedures,
and performance. Second, information must be accessible in the sense that there are
no signiﬁcant cognitive barriers in the way of a typical legitimacy holder comprehending, and hence acting upon, this information. Moreover, the institution must
make genuine attempts to disclose information to help accountability holders scrutinize its operations, rather than merely responding to requests for information as
and when these arise. Third, the end-users of this information must be in a situation
where they are able and motivated to draw upon it as part of an ongoing programme
of criticism and reform of the institutions to which they are subject.
It is immediately obvious that emissions trading could be criticized for its performance in terms of all three of the above dimensions of transparency. A feature of
emissions trading, for example, is the degree of complexity and impenetrability at
the heart of global emissions markets even for those users with a nuanced understanding of emissions markets. This complexity (which arises, inter alia, from the
diversity of rules overseeing the transfer, banking, borrowing, and accounting of
allowances valid for use within the scheme) hinders authorized participants from
making rational decisions about their duties under the system. As Lohmann
could claim justiﬁably of the EU Emissions Trading Scheme in 2006, which is
smaller and less complex than any plausible global scheme could hope to be,
‘not even many journalists covering climate know what’s going on’.36
Although the general case for a transparency deﬁcit at the heart of emissions
trading is hard to fault, two counter-responses suggest that the extreme form of
the transparency objection – which maintains that emissions allowance trading
is opaque to most atmospheric users and therefore illegitimate – is far from
decisive. First, it seems a plausible claim that accountability holders, whether or
not they have legal duties under any emissions trading regime, would have good
reason to support any climate mitigation response that (i) does not involve widespread human rights violations, (ii) could be expected to reduce annual global
emissions of CO2e and (iii) is open to democratic scrutiny and reform in terms
of the speed in which this response is implemented. The transparency gaps
noted above do not seem extensive enough to threaten any of these three normative
constraints. Second, the ‘cap’ aspect of ‘cap-and-trade’ is in principle open to scrutiny of large numbers of atmospheric users even if the ‘trade’ aspect is less than
fully transparent. It is worth noting in this respect that emissions trading is consistent with measures that ‘name and shame’ heavy emitters as well as extensive monitoring of the emission trading markets to help prevent fraud or other procedural
abuses that could reduce public conﬁdence in the climate mitigation response.
Emissions trading schemes are also, in a certain sense, a model of transparency
in that the current, and projected, price that each participating user must pay for
emitting a tonne of CO2e are publicized in the same manner as the prices of
stocks, etc.
Nevertheless, the transparency objection, even if not decisive against all possible forms of emissions trading, suggests that regulators should seek to simplify
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these schemes as far as is practicable, if their aim is to secure high levels of sociological legitimacy amongst participants and non-participants.
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Procedural justice and emissions trading
While political legitimacy concerns the rightful exercise of constitutional authority, procedural justice concerns normative qualities of decision-making within
and beyond the context of constitutional authority. An analysis of emissions
trading through the lens of procedural justice is useful since it could be maintained that the non-distributive normative problems associated with emissions
trading are not exhausted by considerations of legitimacy. Thus, following John
Rawls, it can be said that procedural justice presents a standard for the normative
justiﬁcation of social institutions that is not reducible to considerations of legitimacy.37 Accounts of procedural justice, in turn, are not restricted to the evaluation
of historical features of institutions, such as their constitutional pedigree, widely
held to deliver content-independent reasons to obey institutional norms and rules.
Instead, such accounts typically extend to more controversial questions of procedure that cannot be settled without scrutinizing the content of particular
rules, norms or decisions. Asserting that emissions trading schemes, or the
markets they facilitate, are illegitimate would not necessarily commit one to
the wider claim that such schemes are both illegitimate and procedurally just.
The normative space is available, that is, for the view that emissions trading
schemes may have the procedural qualities necessary to serve as components
of a robust global climate governance response despite being ﬂawed from the
perspective of political legitimacy.
Procedural justice has two basic elements: impartiality and equality of opportunity.38 According to the principle of impartiality, political institutions and the
policies they systematize must not depart from pre-established formalities, rules,
and procedures. Procedural justice in this sense is realized in emissions trading
when the same rules of trading and compliance are applied to all authorized participants, and when the rules separating participants from non-participants are free of
arbitrariness or obvious bias. According to the principle of equality of opportunity,
the initial condition of those bound by common institutions should be roughly
equal in terms of their ability to understand the procedures involved, and those
bound should also face roughly equal opportunities and costs of compliance.
Equality of opportunity is realized in emissions trading, then, when participants
do not experience inequality in their ability to exploit the legitimate beneﬁts or
in their ability to fulﬁl the obligations of participation as a result of weak agency
or some other arbitrary feature of their situation.
Although a number of procedural injustices plagued the negotiation and
implementation phases of schemes such as those introduced by the Kyoto Protocol,39 I focus here on the ideal-theoretic question of whether a global emissions
trading scheme devoid of obvious bias and regulatory incompetence could be
reconciled with norms of impartiality and equal opportunity. Three issues of

Democratization

943

concern, which overlap to a certain extent with our earlier treatment of political
legitimacy, are the following: complexity, inequality, responsibility.
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Complexity
Although the basic economics behind emissions trading – that abatement should
take place at its least costly location – is a relatively simple idea to grasp, the
day-to-day reality of emissions trading schemes is one of great complexity.
While such schemes are designed to be impartial in the sense that each and
every atmospheric user with legal duties under the scheme are permitted to
offset their emissions by purchasing allowances according to pre-speciﬁed rules,
they also introduce intricate systems of rules governing the trade, banking, borrowing, and accounting, of emission allowances. These rules cannot possibly be
grasped at the same level of comprehension by all participants. A global emissions
scheme would also be accompanied by additional complexities of scale such as the
presence of multiple allowance types (such as voluntary, credit-and-baseline, and
cap-and-trade allowances) and trading platforms (where these different types of
allowance are traded in different parts of the world).
The level of the complexity involved in multi-jurisdictional emissions trading
schemes could be expected to undermine the ability of agents with legal duties
under the scheme to know if the relevant procedures are being implemented
fairly. It could also be expected to place an upper limit on the democratic oversight
capacity of regulators and atmospheric users external to the scheme. In terms of
equality of opportunity within the scheme, the complexities of a global system
of emission trading markets virtually guarantees that participants will experience
undeserved inequality in confronting the uncertainties associated with emissions
markets. Many participants, for example, may be unable to make accurate predictions about the price and availability of allowances. They will as a consequence
incur inequalities of opportunity that do not plague rival environmental governance
responses that set a ﬁxed price for each tonne of emitted CO2e or specify legal emissions limits. Although emissions trading schemes can be made less complex by
reducing the number of active participants and restricting the number of emissions
allowance types and trading platforms, this type of climate governance response is
certainly more complex than many rivals and its implementation therefore raises at
least some unique problems of procedural justice.
Inequality
Emissions trading introduces some subtle changes in the relationships amongst
atmospheric users as a result of unequal initial endowments of scheme participants.
Let us assume that the authorized allowances in a future global trading scheme
were allocated amongst the 195 governments party to the UNFCCC such that
each state, in the ﬁrst year of the scheme, received two allowances per citizen.
This would reﬂect the judgement of regulators that a safe level of global
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greenhouse emissions for the following year would be equivalent to two tonnes of
CO2e per person living in the world during this year. According to this initial allocation rule, low-emitting states would initially receive far more allowances than
they predictably require to discharge their duties under the scheme. High-emitting
states, by contrast, would receive far fewer allowances than they predictably
require to discharge their duties under the scheme. To achieve the cost efﬁciencies
associated with theoretical treatments of emissions offsetting, the regulators of this
scheme would then encourage international trade in emissions allowances.
Wealthy, high-emitting states would be expected to purchase emissions allowances from poorer, low-emitting states, rather than undertake additional mitigation
action within their own territories. This is particularly likely in the early years
of the scheme when the price for each emissions allowance is likely to be
lower. The international circulation of allowances is a predictable, and economically desirable, extension of the core ethos of emissions trading to facilitate the
ﬂow of allowances from those valuing them least to those valuing them most in
economic, rather than moral or developmental, terms. The normative problem
that such a scheme raises is that it expresses inequality of opportunity, since
rich and poor participants could not possibly participate in such a scheme on
fair and equal terms. The former can use their resources to entice the latter into
sacriﬁcing long-term development goals for the short-term capital gains associate
with selling spare emissions allowances. This process of inequality has been
called ‘carbon colonialism’, the label reﬂecting the idea that poor participants,
in this case developing states, are encouraged to sell allowances early on in the
scheme’s history only to be forced to buy allowances at a far higher price later
in the scheme’s history when they need to emit more CO2e to meet their development goals.40
The spectre of carbon colonialism raises a number of normative problems,
but the distinctive procedural concern is that the emissions markets will reinforce
existing inequalities of bargaining power amongst participating atmospheric
users and thereby express procedural injustice in the way it treats the participants.
One aspect of the problem is that wealthier participants may secure allowances
on more favourable terms than impoverished users solely due to the information
and arbitrage opportunities that accompany their superior wealth.41 A second
aspect is that many less wealthy participants (in the case above, developing
states) may ﬁnd themselves in a situation where they cannot afford not to sell
their allowances to wealthier, higher emitting states. As such they may feel
deprived of the option of retiring (that is, destroying) allowances in protest
against the greenhouse proﬂigacy of the developed world. Although emissions
trading schemes could be modiﬁed to reduce such inequalities of opportunity,
often by charging developed states for their initial allocation of emissions allowances and transferring the income gained to developing states or by exempting
some states from any emissions reductions responsibilities, this type of climate
governance response is inherently tilted in favour of resource-rich participants
due to the simple logic of offsetting.
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Responsibility
‘Responsibility’, Miller observes, ‘is one of the most slippery and confusing terms
in the lexicon of moral and political philosophy’.42 Much of the confusion ﬂows
from the large number of possible interpretations and applications of the
concept. One common source of confusion is that responsibility has both a consequentialist and a non-consequentialist meaning. ‘Consequentialist responsibility’
mandates the assignment of responsibility amongst moral agents that will predictably bring about the best outcome for some population. Hepburn and Stern
provide a typical statement of the climatic governance application of this
meaning of responsibility when they write that ‘[t]aking responsibility implies
paying for the emission reductions – it is less relevant whether the emission
reductions occur within a particular national territory’.43 ‘Non-consequentialist
responsibility’, by contrast, mandates the assignment of responsibility amongst
moral agents that correctly expresses their equal dignity and rights. In the
climate governance context, this means that mitigation responsibilities should be
distributed so as to respect the rights possessed by states and other categories of
atmospheric user, and not merely to realize a preferred pattern of resource or
welfare amongst them.
Put simply, the non-consequentialist responsibility-based objection to emissions trading is that the norms and rules propagated violate the principle that all
agents should avoid damaging the environment in their own daily activities
rather than pay others to do this on their behalf.44 The problem here is not
merely the potentially adverse long-term consequences associated with adopting
emissions trading as the structure within which atmospheric users are encouraged
to reduce their climatic impact. It is also that providing the institutional conditions
necessary for the inter-state transfer of mitigation duties is intrinsically unjust. This
is because such schemes fail to treat agents as equals whose wrongdoing should be
communicated to them and met with appropriate penalties rather than with ﬁnancial offsetting opportunities. For all atmospheric users, the scheme would amount
to an afﬁrmation of the norm that atmospheric users should expect to receive monetary payment in exchange for actions that these agents should perform anyway,
namely, the reduction of the amount of CO2e they emit in their daily activities.
A further aspect of the responsibility objection is that many exchanges of allowances will not only take place between agents with legal duties under the scheme but
also between third parties such as brokers, investors, or hedge funds. This raises not
only the transparency and complexity problems outlined above, but also the
concern that proﬁt-making opportunities for intermediaries will become available
that would be unavailable under rival climate governance responses, such as
carbon taxes or direct government regulation.45
What should we make of this responsibility-based objection to emissions
trading? It appears that at least some of the conﬂict of motives at the heart of the
objection can be mitigated in the policy design and implementation process.
Public information campaigns might be constructed that explain the efﬁciency
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beneﬁts of emissions trading (how we reduce carbon footprint at least social cost)
while simultaneous attempts are made to emphasize the human and non-human
value of a climate-system in equilibrium (why we should protect the climate
system from change). In this way, emissions trading might become valued as a
conduit for responsible, rather than irresponsible, environmental behaviour just
as demanding a high monetary price for the right to use a public resource such
as a museum or public park can sometimes be an effective, as well as responsibility-afﬁrming, method of protect valuable social resources.46
One problem with this accommodatory response is that even if the technical
condition of ‘dangerous climate change’ has yet to be reached, recent research indicates that the threshold at which any further human-originating CO2e emissions
must be viewed as harmful has already been passed.47 If this research is accurate
it seems that emissions trading markets cannot be seen as institutions through
which responsibilities for addressing avoidable environmental catastrophe are
shifted harmlessly around the globe for the sake of economic efﬁciency. They
are, in fact, tantamount to a global network of rules and norms regulating the
exchange of packages of future disadvantage, death, and disease. It may be stretching credulity to conceive of emissions trading participants as buyers and sellers of
‘licenses to kill’. Yet, emissions trading is uncomfortably at odds with the idea that,
until the storage and sink capacity of the climate system can be restored to a safe
level, all agents should make strenuous efforts to reduce their CO2e emissions in
their daily activities even if other agents could reduce the same amount of emissions at a lesser cost.
Conclusion
Nicholas Stern famously refers to anthropogenic climate change as ‘the greatest
market failure the world has ever seen’.48 This article has asked whether a governance response to this failure based on a global network of emissions trading
markets would be ethically desirable even if their proponents were correct in thinking that this form of market-environmentalism is superior to rival governance
responses in terms of environmental effectiveness and cost efﬁciency. Whilst the
areas of normative weakness developed in the text were not shown to deal a decisive blow to emissions trading, taken in combination they suggest that emissions
trading schemes must be subjected to a programme of reform and revision if
they are to secure the public support typically achieved by institutions and policies
perceived as politically legitimate and procedurally just. This programme of reform
and revision is particularly urgent in the context of democratic states, I would
argue, due to the critical role that public support plays in the selection and subsequent implementation of environmental policies in these states. Although the
inquiry has focused almost exclusively on the normative evaluation of emissions
trading, it seems likely that rival governance responses will also be susceptible,
in modiﬁed form, to challenges of political legitimacy and procedural justice.
What is unique to emissions trading is the injection of a profound market exchange
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dynamic into global climate governance with highly uncertain implications for
moral relations amongst existing and future users of the atmosphere.
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