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1. introduction
Within the framework of globalization, the vantage point of regionalism embodies a rather ambivalent perspective. Against the fragmentary consequences of globalization, regionalism represents a degree of multilateralism and integration, while against the harmonising effects of global processes, regionalism may have the appearance of an oppositional tendency, leading to regional blocs, and countering the formation of globalist institutions or agendas.
 In other words, regional forms of state collaboration could either further processes of globalization through the adoption of policies conducive to transnational activities (e.g. liberalisation of capital) or put up restrictions against global pressures for conformity (e.g. trade barriers). The question of what tendency – fragmentation or integration – wins out is empirically determined and the answer is often ambiguous.
Following from the conceptually indeterminate relationship between globalization and regionalism, many writers on globalization manifest a certain inclination to move straight from the local or the national to the global level without giving adequate consideration to important intermediate relations. Regional systems of inter-state cooperation, however, have an important and often overlooked role in, on the one hand, mediating the adaptation of global norms and practices to the national level, and on the other, elevating regional principles and traditions onto the global stage. The analytical perspective of regionalism provides, in other words, a useful study of the actual processes underlying the interaction between the local or national, and the global.

This paper offers such a perspective in that it explores the changing nature of regional governance structures in the Americas. Given the historical circumstances in which the American states were formed, certain principles – most notably self-determination, the right to independence, and freedom from intervention – came to guide their attempts of regional cooperation. These principles have traditionally underpinned the constitution of the regional society of states of the Americas. The political constitution of the regional order could therefore best be viewed in the light of the traditional pluralist conception of a region made up of separate, sovereign states which are, in turn, linked together through various kinds of political practices and institutionalised structures. These norms associated with the principle of sovereignty have developed, however, in parallel with those of democracy and human rights, leading to inevitable institutional tensions. The overarching regional organisation, the Organisation of American States (OAS), has, since its creation, proclaimed its “inescapable commitment to the defense and promotion of representative democracy and human rights in the region”
. Traditionally, these tensions have been resolved in favour of state sovereignty as evidenced in the mute response by regional institutions to decades of undemocratic rule and widespread human rights violations as state policy in the region.

This paper argues, that we could observe a slow but fundamental change in the nature of regional governance in the Americas. On the one hand, the inter-American system of human rights has emerged, from its roots as a quasi-judicial entity with an ill-defined mandate to promote respect for human rights in the Hemisphere, as a legal regime formally empowering citizens to bring suit to challenge the domestic activities of their own government. An independent court and commission are invested with the mandate to respond to individual claims by judging whether the application of domestic rules or legislation violates international commitments. This challenge to the pluralist nature of regional governance structures could be seen in the light of the trend towards a transnational governance framework in the issue-area of human rights.
 The second challenge to the pluralist nature of the regional order comes from the emergence of a regional democracy regime, which is given its most recent expression in the Inter-American Democratic Charter. With the adoption of the Democratic Charter in 2001, the doctrine on the defense and promotion of democracy in inter-American relations has evolved from declaratory principles constrained by the notion of national sovereignty into a normative obligation that is being exercised through collective action. These institutional changes mark another significant departure from the traditional pluralist nature of regional governance in the direction of a system based upon notions of solidarism – ‘wherever democracy is threatened, the community should act’ – with distinctive coercive elements.

However, this paper further argues, that these institutional steps away from the pluralist configuration of regional inter-state relations are not running in parallel. The strengthening of regional institutions concerned with the promotion and protection of human rights and the defence of representative democracy would seem to invoke a mutually reinforcing link between these two sets of norms and practices. As such, the “promotion of democracy would help to reinforce human rights and, conversely, the promotion of human rights would support the development of a democratic order.” The regional norms that apply to human rights and those that apply to democracy are indeed strongly interdependent.
 Yet, it has been argued, and this paper largely agrees with this claim, that in operation “human rights and democracy often appear disconnected on the inter-American agenda.”
 On the one hand, the inter-American human rights regime has developed in an independent fashion with, at its most positive reading, benign neglect on the part of most OAS member-states vis-à-vis the system. Despite, or perhaps due to, this apparent general disregard, the human rights system has provided various civil society groups and individuals with transnational mechanisms of human rights protection that effectively seek to hold governments accountable for purely internal activities.
 The inter-American democracy regime, on the other hand, has emerged with the active support of, and intensive lobbying efforts by, a number of influential as well as – and interestingly so – traditionally less-influential member-states. Although regional civil society groups did indeed play a considerable role in the process of drafting the inter-American Democratic Charter,
 the democracy regime operates with little civil society participation and remains largely within the intergovernmental mould that has traditionally characterized regional institutions. As such, the notion of solidarism that underpins the democracy regime is still fundamentally state-centred. Therefore, although the human rights challenges and democratic challenges of the region are indeed overlapping, this disconnect between the two regimes is obstructing the effectiveness of the regional institutions in their efforts to defend democracy and to promote human rights in the region.
This argument is developed in three main sections. The first section – providing a general background to the regional focus in the subsequent sections – consists of a very brief discussion of the development of the international human rights regime. The focus then turns in the second section to the evolution of the inter-American human rights regime towards a transnational system of regional governance in the issue-area of human rights. In the third section the inter-American democracy regime is introduced with the double aim to describe its impact on the notion of pluralism traditionally underpinning inter-American relations as well as to provide a theoretical framework to explain the changing institutional framework of the region. The last section then concludes.

2. change and continuity in international society: globalization and human rights

Conceptually, globalization represents a transformation of the nature of the world order and the position of national sovereignty and autonomy within it.
 National sovereignty conventionally implied state responsibility for the main functions of any legal system: law making, law determination, and law enforcement. New transnational and global economic processes and political trends have made national legal fields more ‘internationalised’, and transnational legal regimes have become more important and have penetrated previously closed national fields. A series of interacting processes and changes are occurring on the world scene that transform the former bedrock of the union between the state and law as economic, political, social and cultural patterns of interaction are becoming increasingly transnational.

This section provides a brief outline of the evolution of the normative structure of the international system focussing on the principle of international legal sovereignty as its contents has undergone a slow but steady transformation in line with the development of international human rights norms and practices.
 The understanding of normative structures adopted focuses on international legal rules and institutional practices with a particular emphasis on international human rights norms. Within the broader context of globalization, the development of a transnationalised regime of human rights has arguably led the normative challenge against the state-based or sovereignty-focused pluralist conception of international society. Human rights norms stand out as the most prominent norm of the latter half of the 20th century; an era characterized by the development towards an increasingly dense normative structure of world politics. And, although the practice of human rights conventionally adopts a universalistic discourse, Landman correctly points out that “the history of human rights is one of the increasing internationalization of an idea that has traditionally been defended nationally.”
 Precisely because of this boundary-defying feature of the concept of human rights it provides an important perspective for the study of the increasing transnationalisation of international society.
Sovereignty, International Law and Human Rights
On most accounts of the development of international law, the Peace of Westphalia (1648) stands as the defining historical moment in that the international system – albeit geographically limited – took the form of a plurality of independent states, recognizing no superior authority over them.
 As international law was born as a form of regulating relationships between sovereignties that were both autonomous and interacting,
 an international community took shape that viewed as fundamental the principle that no state had supreme legal power and authority over other states.
 The international organization of the community of states began to take shape in the second half of the nineteenth century and fully unfolded during the twentieth century with the fall of the classical system of states following World War I. Yet, the growing interdependence between states, although a significant factor in the domino-like events that characterised the build-up to war in 1914, became horrifically apparent with World War II.

Consequently, the immediate post-war period saw a shift in legal doctrine as international law was increasingly being seen as reaching even within the municipal sphere, and the individual being a subject of international law. On the one hand, the human rights provisions included in the United Nations Charter and the international involvement in the elaboration and adoption of the Universal Declaration of Human Rights (UDHR) paved the way for a proliferation of human rights treaties. On the other hand, the Nuremberg and Tokyo Trials made it clear that individuals have compelling duties under international law that transcend the national obligations of obedience imposed by individual states.
 Moreover, since crimes against international law are committed by individuals not by abstract entities, only by pushing individuals who commit such crimes can the provisions of international law be enforced.

As a growing number of human treaties were adopted following the landmark adoption of the UDHR – for example the four Geneva Conventions on humanitarian law with further protocols and the numerous ad-hoc conventions dealing with specific crimes including the genocide, apartheid, and torture conventions – certain community obligations (erga omnes) were established that fundamentally altered traditional international law. In other words, due to the ever-expanding scope of the network of international treaties restricting the latitude of domestic legal systems; an increasing number of legal restrictions on the right to use force; and the increasing recognition of jus cogens norms (that is, norms of which no derogation is legally permitted), widely accepted limits to the authority of states have evolved binding them close together in a web of formal commitments.
 Consequently, the principles of international law have increasingly come to be accepted as the “foundation upon which the rights of states rest, and no longer merely [as] limitations upon states’ rights which, in absence of a rule of law to the contrary, are unlimited.”
 As such, international law is no longer an exclusively inter-state legal order, as its binding force is becoming less dependent on the actual consent of states. Rather, international law is increasingly developing into an objective legal order, taking on “a ‘legislative’ character and thereby becomes binding on those states […] that did not consent to the recognition of certain rules for the protection of international community interests.”
 Furthermore, the state-centeredness of traditional international law is giving way to “a broader understanding of the scope and reach of international legal principles and norms now extending to various new actors in the international system.”

Although the development of international law has undeniably transformed the formal responsibilities of states, the international community has taken a somewhat piecemeal approach towards the establishment of regimes for the prosecution of crimes against humanity. The adoption of such binding instruments as the Statutes of the former Yugoslavia and Rwanda International Tribunals and the International Criminal Court have been seen as emerging steps in that direction
, but the fact remains that international law – in the absence of an overarching sovereign – lacks centralised law-making mechanisms and compulsory law-enforcement processes, and therefore has to rely on reciprocity, mutual interest, or decentralised sanctions, for its binding force. As such the decentralized system of international law for imposing sanctions on violators of the law remains dependent on the actions of individual states and collective acts of disapproval, denial and penalties.

However, as the role played by multilateral treaties addressed to the common concerns of states have progressively expanded over the course of the twentieth century, developments converge in purporting the existence of an international public order based on a commonality of core values and interests that are regarded as fundamental by the international community as a whole.
 States are hence becoming increasingly enmeshed in a network of collaborative arrangements and regimes that, effectively, limits their autonomy and casts doubt on the centrality of the sovereign state in contemporary world politics. Consequently, sovereignty is being re-negotiated in the current era of globalization, in which (it is claimed) “to resolve global problems, it may be necessary to establish new rules that are binding on all subjects of international law regardless of the attitude of any particular state.”
 In this way, the ‘decay’ of the “Westphalian temple”
 implies a transition from the traditional international law of coexistence, based on mutual respect by states of their respective spheres of sovereignty, to a law of interdependence as a more adequate basis of international law.

Of course, although the novel norms of international law is slowly making its way into the more traditional precepts of international law, many principles, rules and doctrines of both international and domestic law are still centred around the state sovereignty paradigm. In the end, though the role of ‘global civil society’ in the formulation and elaboration of human rights norms has been rightly emphasised,
 the role of states in the legal formalization of these norms remains central. The various actors of civil society – both domestically and globally – have made ample use of the emerging institutions of international human rights law when organizing across borders to influence states to act upon these universal values.
 In the absence of a structure of global governance transcending and supplanting state-based forms of governance
, transnational legal processes –‘escaping’ the traditional confines of national jurisdictions, but ultimately dependent on domestic legal structures for prosecution and enforcement – will remain crucial for any progress in the direction towards ‘global justice’.

In sum, as traditionally understood, human rights regulate certain relations between individuals and the states of which they are nationals. In this sense, national sovereignty remains the central norm in the politics of international human rights. In contemporary international relations, moreover, states have agreed to abide by an increasing number of rules. Yet, while state sovereignty remains one of the pillars on which the system hinges, its actual content has undergone a gradual process of transformation. Matters that once indisputably belonged to the domestic jurisdiction of states, such as the way a state treats persons under its jurisdiction, nowadays may be the subject of international scrutiny. Therefore, the fear of sanctions, the desire to be viewed by others as law-abiding, and domestic institutional inclinations to conform to rules denominated as law, impel (certain) states to comply with international law.
 However, as Donnelly notes, “[a]lthough human rights have become an accepted, if still controversial, subject of bilateral, multilateral, and transnational international relations, they have not been, and are not likely to become, a standard subject of coercive intervention.”
 Instead, the internalisation of international human rights norms into domestic legal systems through legitimate legislative processes remains the primary vehicle for genuine promotion and protection of human rights norms.
3. the inter-american system of human rights: emerging transnational governance
The inter-American system of human rights has emerged, from its roots as a quasi-judicial entity with an ill-defined mandate to promote respect for human rights in the Hemisphere, as a legal regime formally empowering citizens to bring suit to challenge the domestic activities of their own government. An independent court and commission are invested with the mandate to respond to individual claims by judging whether the application of domestic rules or legislation violates international commitments.

This section focuses on the development of regional jurisprudence legitimating international concern for the general welfare of individuals and action regarding internal human rights practices of states; i.e. the transnationalisation of regional human rights norms and practice. Such development has taken place despite the inter-American system struggling in the past under authoritarian rule across the continent; it received a boost with the return of formal democratic rule; it continues to challenge democratic governments as the legacy of authoritarianism haunts communities in transition; and it aims to hold governments liable for their failures to live up to democratic ideals. Formally, these arrangements to adjudicate human rights internationally pose a challenge to the Westphalian ideal of state sovereignty. However, the impact of this challenge depends, as this section highlights, on the uses those formally empowered citizens and organisations make of the system, how the system responds to developments under its jurisdiction and ultimately, the responses of national governments.
Institutionalising Human Rights in the Americas

With the creation of the OAS an American Declaration on the Rights and Duties of Man (the Declaration) – preceding the Universal Declaration of Human Rights (UDHR) – was adopted. Padilla argues that this directory of rights took the form of a declaration with the intention to eventually press towards a multilateral treaty,
 though, undeniably, the declaration was not intended to be binding on signatory states.
 The Inter-American Commission on Human Rights (the Commission) was, however, created in 1959 with the mandate to use the standards in the Declaration to evaluate the conduct of states in matters of human rights. The Commission was intended to fulfil what the Charter stated as its principal function – “to promote the observance and protection of human rights and to serve as a consultative organ of the Organization in these matters”.
 However, from its inception, the Commission had to operate in a regional environment where human rights often were given scant regard, and in an institutional setting in which procedural law had preceded substantive law. The Commission was, in other words, established within the OAS framework to promote human rights before respect of the rights became a precise and clear legal obligation; that is, constructed to promote but not given the authority or the procedures to protect.

Certainly, most OAS member states – suspicious of the prospects for intervention in the name of human rights supervision – were more comfortable with the creation of an entity mandated to carry out general studies of human rights than if it would deal with specific situations of human rights violations. The Commission’s competence was, however, formalized in 1965 with an OAS resolution that authorized the Commission to ‘examine’ isolated human rights violations, with a particular focus on certain rights.
 In so doing, the Commission’s activities concerning the handling of individual communications were invested with a legal base. Medina argues that the insertion of a legal element in a procedure that up to then had been highly political, introduced in the inter-American system the “idea that human rights could also be protected by means of a quasi-judicial procedure.”

Hence, the Commission assumed the practice of conducting detailed investigations and publicizing serious violations, with the intention of applying pressure on member states to respect the human rights set forth in the Declaration. Although the 1967 amendment of the OAS Charter further enhanced the status of the Commission by directing it for the first time to ‘protect’ as well as ‘promote’ human rights, neither the Commission nor the human rights it was supposed to protect were endowed with a sound legal basis of a treaty until the American Convention on Human Rights (the Convention) was adopted and entered into force.
 Under the Convention, the inter-American system for the promotion and protection of human rights became a two-legged system. First, under the mechanisms developed under the OAS Charter, the Commission is authorized to supervise human rights in the territories of OAS member states. Second, the mechanisms set forth in the Convention authorize the Commission and the newly established Inter-American Court of Human Rights (the Court), to handle individual complaints of human rights violations allegedly committed by any state party of the Convention (under its contentious jurisdiction), and the Court has the further competence to render advisory opinions
 on matters of interpretation of the Convention and other human rights instruments.

With the incorporation of the Convention into the inter-American system, the regional human rights regime started the transition from what Donnelly refers to as a purely promotional regime to one characterized by strong promotion with emerging enforcement mechanisms. From promoting human rights standards with significant exceptions, the Convention, in Donnelly’s view, consolidated regional norms within a procedural framework that have the potential to yield authoritative regional decisions.
 Similarly, Peddicord notes that “[t]he Convention culminates the first evolutionary stage of the inter-American human rights system. Eliciting binding commitments from states parties, it prescribes an international scheme to protect human rights.”
 In so doing, the inter-American system adopted a more judicial approach towards the promotion and protection of human rights in the region.

State sovereignty and human rights

Throughout its existence the OAS – from which the regional human rights system derives its authority – has been comprised of member states many of which at numerous occasions have been governed by repressive regimes with scant regard for human rights. As Farer notes in comparison with the European human rights regime, the Commission had a wider mandate than its European counterpart, but while the European human rights regime “largely reinforced national restraints on the exercise of executive and legislative power”, the Latin regime “was attempting to impose on governments restraints without domestic parallel.”

Moreover, these features have deep historical roots as Panizza reminds us, since “[b]eing the children of the French and American revolutions, the Latin American political elites spoke the language of rights since the early struggles for Independence”
; a general discourse that has not prevented the structural denial of those rights on part of governing elites across the region. Such circumstances points to the importance of the recognition of the fact that, as Schachter notes, “international law is not an ideal construct but part of a broader political process, shaped and applied in response to perceived needs, societal forces and disparities in power”.
 In the Western Hemisphere, those perceived needs, forces, and powers, led to a non-hierarchical human rights regime, lacking ‘real teeth’.

Authoritarian Regimes and Human Rights
The decade between the signing of the Convention and its entry into force marked the descent of Latin America into the abyss of systematic human rights violations on the part of states determined to violently force through extreme social restructuring.
 The nature of the oppression that spread over the Hemisphere, involving outright declarations of war by the military regimes against alleged subversives, invoking ‘national security’ when justifying prolonged states of emergency, and the cloak of secrecy surrounding the methods used by state agents – in the form of clandestine torture centres and the practice of forced ‘disappearances’ – effectively rendered the existing mechanisms for individual petition to the Commission ineffective.
 The main objective of the Commission was therefore not to investigate isolated violations but to document and report on the occurrence of gross, systematic violations in order to exercise pressure to improve the general situation of human rights in the country concerned. Through on-site investigations and country reports, the Commission’s main contribution took the form of an indirect impact on norm-making, in particular in connection with the rebuttal of the national security doctrine.

This period also witnessed the emergence of a nongovernmental human rights community as a response to authoritarian military dictatorships and the failure of the international community of states to extend support. As the burgeoning international human rights network built upon international legal norms already in place (UDHR with its two Covenants, and the American Declaration) it aimed to influence international opinion through the diffusion of information and the denunciation of rights-abusing governments.
 However, by the 1980s heightened Cold War concerns in the Hemisphere refuelled internal conflicts and made the limits of the strategy of exposure markedly clear.

(Re)-turn to Democracy and Human Rights
As the 1980s was drawing to a close, throughout Latin America authoritarian regimes began to be replaced with elected – albeit not always liberal democratic
 – governments. For many of the new regimes in the Hemisphere, the question of how to deal with human rights abuses under prior governments would come to define the nature and quality of the new democracies. Furthermore, although the spread of elected governments marked a significant improvement in the condition of human rights, cases of indisputable and grave violations continued to arrive to the Commission. With the efforts of democratic governments – albeit different in degree – in establishing the rule of law, the Commission begun to receive more cases from the “grey borderland where the state’s authority to promote the general interest collides with individual rights.”

Also, in the dealing with formally democratic governments, there was the expectation of a measure of cooperation with the system, thereby substituting for outright denial and rejection “open legal defense of their position on questions of fact and law.” The pressure on the inter-American system also came from the human rights community that, in an increasing legal environment, demanded more from the Commission than a simple conclusion in favour of the victims they were representing. As Farer notes, “[t]hey wanted injunctions and reparations which they could secure only from the Inter-American Court.” In other words, under pressure from “commentators, lawyers, and governments, the Commission […] gradually [began] to move toward a somewhat more case-oriented existence and correspondingly to generate much more business for the Court.”

Democracy and Developing Regional Human Rights Jurisprudence

One of the most important regional modifications to international law that came with the entry into force of the Convention was the establishment of a right of private petition, thereby legally strengthening the access of individuals to the enforcement process.
 Although the power of the Court to decide a case referred to it is conditioned on the acceptance of its jurisdiction by the state parties to the dispute,
 the competence to judge states for international human rights violations and to order states to award compensation to victims, has, as Cerna notes, “virtually transformed the [Court] into a kind of international criminal court.”
 Furthermore, the Court may pass judgement on the compatibility of national legislation with the Convention.

The first three cases submitted to the Court under its contentious jurisdiction, involved the ‘disappearance’ of four persons for which the government of Honduras was allegedly responsible (the Honduran Cases).
 Although the judgements of the Court ordering the government to compensate the victims were delayed in their implementation – and when implementation occurred, they were not in accordance with the Court’s order
 – the Honduran cases were important in terms of being the first instances in reckoning with abuses under authoritarian regimes by the full judicial capacities of the inter-American system.
 The Court established a precedent when interpreting Article 1.1 of the Convention as imposing an affirmative duty to take reasonable steps to (1) prevent human rights abuses; (2) conduct serious investigations, identify those responsible, and punish those who violate these rights; and (3) compensate victims of human rights abuses. As the nature of the human rights abuses in relation to ‘forced disappearances’, the Court maintained, crucially, that a state could be held liable for violating the Convention even in cases where there was no direct evidence linking the government to the disappearances.
 The Honduran cases and their successors
 made clear that forced disappearance of persons constituted a crime against humanity, thereby strengthening the jurisprudence of the inter-American system in line with Hemispheric realities, the result of which could be seen in the Inter-American Convention on Forced Disappearance of Persons that entered into force in 1996
, and that would give legal support for human rights activists and lawyers facing similar predicaments in other parts of the world.

Further judicial responses to the human rights experiences under authoritarian rule could be seen in the Court’s advisory opinions on habeas corpus
 and judicial guarantees
 in states of emergency. In effect, the Court ruled that suspension of judicial guarantees is not subject to derogation. Although acknowledging the state’s right to declare a state of emergency and temporary suspension of certain rights, such as rights of freedom of association, press and expression, but under no circumstances may summary executions, torture and convictions without a fair trial be allowed.
 However, any derogation made by a state must not be “inconsistent with its other obligations under international law.”
 These principles were given further international authority as the Inter-American Convention to Prevent and Punish Torture entered into force in 1987.
 Moreover, the Court ruled that as an inherent feature of a representative democracy as a form of government, judicial guarantees form indispensable principles of due process of law.
 This amounts to a criticism on the part of the Court of the suspended states of exceptions that gave suspension of judicial guarantees a cloak of constitutional legitimacy.

The inter-American system has also increasingly been taking a robust line against the elected successors to the military regimes as various ‘amnesty laws’ have been adopted across the hemisphere. Characteristically, these laws have been enacted just before or just after transitions from military governments back to democratic governments, issuing legal immunity for perpetrators of human rights violations under authoritarian rule. As could be seen in the different approaches undertaken by governments, the issue of how to deal with the legacy of past abuses came to define the nature of transitions to democratic rule and the different conditions prevailing in the various countries. Holding perpetrators fully accountable for their crimes would include appropriate trial and punishment of each individual responsible for the crimes committed, together with appropriate reparations made by perpetrators to victims. However, in many contexts, some form of truth commission to ensure the credible and authoritative revelation, documentation and memorialization of the events in question became the favoured option.

These internal dilemmas facing democratically elected governments were compounded as international legal obligations raised issues concerning the “proper balance between notions of sovereignty and non-intervention in internal affairs and effective ways to implement fundamental principles of humanity.”
 This raises questions as to whether governments have a right to guarantee impunity to the offenders under the argument that it is necessary for national reconciliation or to maintain democracy; whether the state has an international obligation to provide individual victims of gross and systematic violations of human rights with an effective remedy despite the alleged concern for the ‘social good’; and whether amnesty laws are incompatible with a state’s international human rights obligations, more specifically the compatibility with the Convention. In its dealing with these issues the Commission unequivocally argued for there being international grounds for an official state investigation and dissemination of the truth, effectively promoting a ‘society’s right’ to know the truth to ensure human rights in the future.
 As could be seen in the case of Uruguay – where an electorate threatened with the restoration of military rule had endorsed immunity – this ‘collective’ right to truth could not trump the individual victim’s right to due process or humane treatment.

Further impetus to the Commission’s approach to the international responsibility of states to provide individuals with domestic remedies and ensure accountability for human rights abuses came with the 1994 advisory opinion of the Court.
 In that ruling, the Court established the international duty to investigate and to punish human rights offenders, as it judged the promulgation of domestic laws in conflict with international obligations to be in violation of provisions of international law. Furthermore, it established the punishment of state agents violating human rights protected under the Convention to be an international responsibility of a state; and if the violation is an international crime, it becomes the responsibility of the international community to enforce accountability.

Although the impact of these precedents are difficult to determine, Roht-Arriaza and Gibson note that “the trend has been from broader to more tailored, from sweeping to qualified, from laws with no reference to international law to those which explicitly try to stay within its strictures.” They conclude that it is “possible to trace this result at least in large part to the growing importance of a discourse about impunity and accountability on an international level.”
 It seems, in other words, that the short-terms advantages of political pragmatism that inevitably shape approaches to ‘transitional justice’ has over time led to a formal convergence along international norms; norms, in part, developed and formalized by the inter-American system.

A further trend towards convergence could be seen in the increasing number of ratifications of the Convention and the increasing acceptance of the Court’s jurisdiction. During the period of authoritarian regimes, none of the great malefactors – Argentina, Chile, El Salvador, Guatemala, Uruguay, and Paraguay – were parties to the Convention, and all were the subjects of multiple cases before or of investigations initiated by the Commission. With the transition to democracy there seems to be an increasing willingness among states to formally declare adherence to international standards.
 The inter-American system itself has actively worked towards the legal consolidation of supranational supervision. One of the first steps in this direction could be seen in the Court’s advisory opinion In Definition of Other Treaties Subject to the Interpretation of the Inter-American Court of 1982.
 With that ruling, the Court took the view that the object of the Convention was to integrate the regional and universal systems of human rights protection and that, therefore, any human rights treaty to which American states were parties could be the subject of an advisory opinion. The Court stated that human rights treaties were different in nature from traditional multilateral treaties, since they focused not upon the reciprocal exchange of rights for the mutual benefit of the contracting states, but rather upon the protection of the basic rights of individuals. In other words, the obligations were erga omnes, rather than with regard to particular other states.

Furthermore, in the 1986 advisory opinion The Word ‘Laws’ in Article 30 of the American Convention on Human Rights the Court established that laws are referring to ‘general legal norms tied to general welfare, passed by democratically elected legislative bodies established by the constitutions of state parties for that purpose’. This normative equation between ‘laws’ and ‘democracy’ received a further boost with the ruling on habeas corpus already referred to
, where the Court made the reference to the ‘inseparable bond between the principle of legality, democratic institutions and the rule of law’.

In short, through a number of authoritative rulings, the Court exercised its jurisdiction to explicitly couple democratic form of government with the principle of legality in the promotion of human rights in the region. Moreover, it established the legal obligation under regional and international jurisprudence of states to protect the rights of citizens, and in the light of the failure to do so, the international obligation to hold states accountable.

Regional Human Rights Challenges: The ‘Brown Areas’ of Democracy

The processes of democratization in the region has furthered the normative commitment to classic Western-liberal precepts of representative governments, rule of law, principle of legality and the separation of powers. However, there is little doubt that the “brown areas”
 of Latin American polities make the regional democracies only nominally liberal. The inter-American system of human rights has developed mechanisms that aim to give substance to these ostensibly ‘democratic’ norms primarily in relation to freedom of expression and a range of rights pertaining to the disadvantaged groups of the region including indigenous peoples, women and children.

In 1997, the Commission created the Office of the Special Rapporteur for Freedom of Expression, which promptly passed the Declaration of Principles on Freedom of Expression. These developments should be seen in the light of a number of decisions and resolutions before the inter-American System relating to the ‘desacato’, or defamation, laws in Latin America that criminalize the criticism of public functionaries. Most notably, the case of Horacio Verbitsky vs. Argentina
, a journalist who was charged with the slander of a Supreme Court Justice, provided the stimulus for the Commission’s Report on “Desacato” or Contempt Laws. Furthermore, the case of Ricardo Canese vs. Paraguay, became the first case presented before the Court dealing with the criminalization of defamation and slander.
 On issues of censorship, the case of The Last Temptation of Christ vs. Chile before the Court dealt with political and moral ideas ostensibly unpopular with the Chilean government and certain sections of Chilean society. Following the Court’s verdict, Chile modified its Constitution, eliminating the article that authorized censorship.
 In the case of Baruch Ivcher vs. Peru, the Court’s judgement was followed by the renewal of the complainant’s nationality (stripped by the Fujimori government).
Rights of indigenous peoples have figured prominently on the agenda of the Commission. From the 1983 Commission report on the Nicaraguan population of Miskito origin, to the Mayagna (Sumo) Aguas Tigni Community vs. Nicaragua case presented to the Court in 2000
, indigenous rights have developed into an important test of democratic legitimacy in many countries.
 On the international level, the struggle for official and juridical recognition of indigenous peoples was given further impetus with the entry into force in 1991 of the International Labour Organisation’s Convention concerning Indigenous and Tribal Peoples (ILO 169). The Proposed American Declaration on the Rights of Indigenous Peoples has further fuelled this trend. The Court has also, in the Aloeboetoe vs. Suriname case considered tribal law in apportioning compensation to victims of human rights abuses.
However, the group that has seen the strongest formal consolidation of their rights under the inter-American system is women. This should be seen in the light of global developments in the direction of the consolidation and enforcement of women’s rights. The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) – adopted in 1979 by the United Nations General Assembly, and often described as an international bill of rights for women – defines what constitutes discrimination against women and sets up an agenda for national action to end such discrimination. The Inter-American Convention on the Prevention, Punishment, and Eradication of Violence Against Women (Convention of Belem do Para), that entered into force in 1995 – defining violence against women to include physical, psychological, and sexual violence within or outside the home – stands as the inter-American instrument ratified by the greatest number of OAS Member States. Furthermore, the Rapporteurship on the Rights of Women, which produced the Report on the Status of Women in the Americas, was approved by the Commission in 1998. In terms of decisions, the case of Maria Eugenia Morales de Sierra vs. Guatemala, on the discriminatory clauses in that country’s matrimonial laws, led to the reform of Guatemalan Civil Code, partially altering some of its regulations, and thereby granting Guatemalan women the right to work without the explicit permission of their husbands.
 With the case of Maria da Penha vs. Brazil
, the Commission applied the Convention of Belem do Para for the first time when establishing the international responsibility of the state for its negligence in the prosecution of the case under domestic law. Equally precedent-setting, in the case of the Gonzalez Perez Sisters vs. Mexico
, the Commission advance the concept of rape as a form of torture, which in this case, was aggravated by the fact that the victims were indigenous and the consequences of such a crime in their community.
Finally, with respect to children’s rights, since its adoption in 1989, the United Nations Convention on the Rights of the Child seeks to protect the most basic rights of children, including the rights to identity, education, shelter, safety and special protection in times of war. Within the inter-American system, the most significant accomplishment in the protection of children’s rights is the case of Villagrán Morales and others vs. Guatemala, in which the Court took into account the effects on children’s rights of extreme poverty and life on the streets. As a verdict, the court not only ordered material and moral reparations, but also the adaptation of Guatemala’s legislation in line with the provisions of children’s rights in the Convention. Dealing with patterns of extra-judicial executions of children, the case of Marco Antonio Servellón and others vs. Honduras raised issues of the status of children within law-enforcement agencies. Similarly, as the cases involving the Centro de Detención FEBEM/SP in Brazil, and the “Panchito López” Reformatory in Paraguay demonstrate, juvenile detention facilities across the region continue to fail to meet minimum standards of decency. To this end, the Court issued an advisory opinion in 2001, ruling that children are not only entitled to rights and the protection thereof, but there is no hindrance under the Convention of measures that take into consideration the special status of children. 

As could be seen from this sketch of the contemporary human rights challenges confronting the region and the mechanisms adopted by the inter-American system to address them, the development is towards increasingly intrusive human rights norms that seek to regulate the relationship between the state and its citizens. The inter-American system has developed regional jurisprudence in the direction of an increased procedural focus on the individual in that there has been a discernible evolution towards a more case-oriented existence in the interplay between the Commission and the Court. In this sense the human rights mechanisms provided by the inter-American system gives further impetus to the development in this era of globalization of international legal institutions that challenge the international system based on state-sovereignty. The general tendency observable in the 1990s – evidenced in the former Yugoslavia and Rwanda Tribunals, the establishment of an International Criminal Court, the Pinochet case, and the various tort cases taken before U.S. courts
 – is towards the ‘individualisation’ of allegations involving violations of human rights. With the increasing participation of civil society groups in these fora, moreover, the transnational character of these developments is becoming increasingly apparent.

The effect, however, of establishing a series of rights in a convention that confers jurisdiction upon supranational organs to guard the observance of those rights, depends on the “value conferred upon them by the domestic laws of the states that have ratified the convention.”
 This points to the importance of developments at the domestic level as governments pass laws to ensure constitutional safeguards for the protection of human rights. Such developments received a boost with the return to democratic rule and in this sense the direction of the inter-American system as a whole became bound up with the maintenance and progress of representative democracy. But, of course, democratic rule as such is not a guarantee for the respect of human rights, as regional institutions have turned their attention to the challenge of ensuring the quality of democratic governance.
4. the inter-american democracy regime: towards a community of democracies
The original 1948 OAS Charter declared that American solidarity was based on respect for democratic governance and proclaimed the importance of individual rights. These principles, however, remained vague and largely declaratory throughout the Cold War. The end of the Cold War altered the geopolitical landscape of the Americas. The 1990s constituted a clear break with the past in that it became characterized by a revitalization of regional cooperation.
 In particular, in the post-Cold War period the promotion and defense of democracy have become, in the words of one participant, “foreign policy priorities”
 for the countries of the Western hemisphere. Although the fundamental geopolitical asymmetries that characterise inter-American relations persist and hence the suspicions of interventionist policy agendas remained, regional institutionalization gained considerable pace throughout the 1990s. 

This section provides an account of the developments leading up to the adoption of the defining document of the democracy regime – the Inter-American Democratic Charter – and relates them to the changing character of regional governance structures with respect to the promotion and protection of democracy. Moreover, an exploratory theoretical framework is developed in which these regional institutional changes could be located.

Constructing a Democracy Regime in the Americas

In a prelude to future developments, with the adoption of the Cartagena Protocol in 1985 – which amended the OAS Charter – the member states proclaimed the promotion and consolidation of representative democracy as an “essential purpose” of the organization. The 1985 amendment reiterated the Organization’s foundational objective “to promote and consolidate representative democracy” although it was qualified with the usual caveat: “with due respect for the principle of non-intervention.” The Cartagena Protocol stands out, nevertheless, as a modest renewal of the Organization’s institutional commitment to democracy. The Protocol refers to “representative democracy as an indispensable condition for the stability, peace, and development of the region.”

It was, however, the 20th General Assembly (GA), held in Asunción, Paraguay, in 1990, which marked the beginning of an emerging commitment to translate declarations into practice. At the GA meeting the OAS Secretary General was requested to establish the Unit for the Promotion of Democracy (UPD), which was mandated to provide states with assistance in preserving and strengthening democratic institutions and procedures. This was followed up in June 1991 at the 21st GA in Santiago, Chile, where the ‘Santiago Commitment to Democracy and the Renewal of the Inter-American System’ was adopted, reiterating states’ commitment to human rights and democracy. It affirmed the member states’ “inescapable commitment to the defense and promotion of representative democracy and human rights […] within the framework of respect for the principles of self-determination and non-intervention.” The Santiago Commitment also set up a general agenda for action for the 1990s on a broad range of other issues, including the reduction of economic and social inequalities, the promotion of trade liberalization, and consultations “on hemispheric security in light of new conditions.”

Another 21st GA resolution, on Representative Democracy (Resolution 1080), authorized states to meet quickly and “to adopt any decisions deemed appropriate, in accordance with the Charter and international law” in response to authoritarian reversals in any state. The resolution further empowered the Secretary General of the OAS to convene “the Permanent Council in the event of any occurrences giving rise to the sudden or irregular interruption of the democratic political institutional process, or of the legitimate exercise of power by the democratically elected government in any of the Organization’s member states.”
 Although no concrete measures for the OAS to employ in cases of an “interruption” were agreed upon, this marked a step away by the OAS member-states from its traditional stand on sovereignty. Nevertheless, resolution 1080 defines representative democracy as an exercise of sovereignty, and as an “indispensable condition for the stability, peace, and development of the region”. The Santiago declaration, therefore, marks a change in the definition of intervention, which continued to be illegal when carried out unilaterally, but accepted as a multilateral mechanism. 

After the Santiago Commitment and Resolution 1080 set principles into place, certain progress on guidelines for concrete action was made at the 22nd OAS General Assembly in Nassau, Bahamas, in May 1992. It was proposed that the “incorporation of new provisions into the OAS Charter concerning the feasibility of suspending the governments of member states when a sudden or irregular interruption of the institutional democratic process takes place.” This proposal was approved in December 1992 with another amendment of the OAS Charter (the Washington Protocol), which came into effect after the ratification of member states. The Washington Protocol authorized the suspension of any government that had seized power by force with a two-thirds vote of member states. OAS GA Resolution 1080 and the Protocol of Washington seek to identify the Americas as a democratic community. They also provide mechanisms for possible collective action by the OAS in the event of “interruptions” of the democratic process in member states. But these instruments refer only to interruptions of the democratic institutional order, and do not serve to protect against threats to democracy other than coup d’états or classic military takeovers.

The Washington Protocol was followed in June 1993 by the 23rd OAS General Assembly meeting in Managua, Nicaragua, where the Declaration of Managua for the Promotion of Democracy and Development was adopted. The declaration linked the concept of representative democracy to broader issues of social justice by referring to the “need to consolidate […] democratic structures and systems which encourage freedom and social justice, safeguard human rights, and favour progress.” It further declared that “democracy, peace, and development [are…] inseparable and indivisible parts of an overhauled and comprehensive view of solidarity in the Americas; and that the ability of the Organization to help preserve and strengthen democratic structures in the region will depend on the implementation of a strategy based on the interdependence and complementarity of those three values.” The declaration, moreover, called for efforts to prevent and anticipate the very causes of the problems that work against democratic rule.

Furthermore, the Summits of the Americas’ procedure has developed a prominent role within Hemispheric relations to advance the democracy agenda.
 Since the first Summit of the Americas in Miami (1994) the American states have sought to advance the idea of a ‘community of democratic societies’.
 The Santiago Summit (1998) developed on this idea while the Summit of Quebec City in April 2001 – promoted as the ‘Democracy Summit’
 – adopted a democratic clause, the terms of which established that ‘any unconstitutional alteration or interruption of the democratic order in a state of the Hemisphere constitutes an insurmountable obstacle to the participation of that state’s government in the Summits of the Americas process’. The insertion of the reference to the ‘alteration’ of democratic institutions in the democratic clause has been interpreted as a widening of the scope of its application.

During the Quebec Summit the framework for the drafting of an Inter-American Democratic Charter was laid out.
 An ad hoc working group was mandated to present a proposal to the Permanent Council. This proposal was presented to the GA in Costa Rica in June 2001, where a consensus was not achieved. Another round of negotiations was thus initiated, during which civil society was consulted, and an official working group created, presided by the Colombian representative to the Permanent Council, Humberto de la Calle. The proposed Democratic Charter was again modified. Notably, a chapter on the link between democracy and development in terms of the struggle against poverty was added. Following months of negotiations, the Charter was finally adopted on 11 September 2001, during a special session of the OAS General Assembly held in Lima.

The Inter-American Democratic Charter: Collectively Defending Regional Democracy

The Democratic Charter constitutes an important element in the development of the regional doctrine on the promotion and protection of democracy in the Americas. In addition to offering a synthesis of the existing legal instruments at the regional level, the Democratic Charter marks a clear evolution of the nature of the commitment of the American states to the defence of democracy. From mere declaratory commitments, the member states of the OAS have – through Resolution 1080 and the Washington Protocol – adopted mechanisms to address alterations of democratic governance in the region. The Inter-American Democratic Charter takes this commitment a step further in that it represents an acknowledgement that in the Americas of today the greatest challenge to democracy is not the return to authoritarianism, but elected leaders acting ‘undemocratically’.

The fundamental norms of the pro-democracy regime are made clear in Article 1 of the Democratic Charter that states that “The peoples of the Americas have a right to democracy and their governments have an obligation to promote and defend it.” Article 3 of the Democratic Charter describes some of the essential elements of representative democracy. It defines the “essential elements” of “representative democracy” to include: respect for “human rights and fundamental freedoms, access to and the free exercise of power in accordance with the rule of law, the holding of periodic, free, and fair elections based on secret balloting and universal suffrage;” pluralistic system of political parties and organizations;” and “separation of powers and independence of the branches of government.” Also, Article 7 maintains that “Democracy is indispensable for the effective exercise of fundamental freedoms and human rights in their universality, indivisibility and interdependence, embodied in the respective constitutions of states and in inter-American and international human rights instruments.” Moreover, Article 23 states that “Member states are responsible for organizing, conducting, and ensuring free and fair electoral processes”. The rules and decision-making procedures are outlined in Article 19:

“Based on the principles of the Charter of the OAS and subject to its norms, and in accordance with the democracy clause contained in the Declaration of Quebec City, an unconstitutional interruption of the democratic order or an unconstitutional alteration of the constitutional regime that seriously impairs the democratic order in a member state, constitutes, while it persists, an insurmountable obstacle to its government’s participation in sessions of the General Assembly, the Meeting of Consultation, the Councils of the Organization, the specialized conferences, the commissions, working groups, and other bodies of the Organization.”

Furthermore, Article 21 states that:

“When the special session of the General Assembly determines that there has been an unconstitutional interruption of the democratic order of a member state, and that diplomatic initiatives have failed, the special session shall take the decision to suspend said member state from the exercise of its right to participate in the OAS by an affirmative vote of two thirds of the member states in accordance with the Charter of the OAS. The suspension shall take effect immediately.”

In the words of one active participant in the negotiations leading up to its adoption, the Democratic Charter is very much the “product of a particular moment in the history of the region”.
 Similarly, the then Secretary-General of the OAS, César Gaviria, attempted to capture the perceived importance of the Democratic Charter: “Outside of our own OAS Charter and the creation of the inter-American human rights system, this is the most important decision that the OAS has produced since its inception.”
 These remarks emphasise the political and symbolic nature of the Democratic Charter in that it is meant to represent a consensus around the meaning of democracy, and a declaratory commitment to defend democratic practice in the hemisphere.

However, although a people’s right to democracy is affirmed, and the protection of human rights are defined as essential, above and beyond the holding of periodic elections, the Democratic Charter is undeniably the product of a political transaction. According to the then U.S. Permanent Representative to the OAS, “this is a political document, and how it will be applied will depend on the fact set of each individual crisis and on the collective judgment of the member states.”
 The obligation to defend democracy in the region, then, is a political, rather than a legal, obligation. The collective obligation to intervene in the domestic affairs of member states - the idea that ‘where democracy is threatened, the community should act’ – remain, nevertheless, a distinctive departure from past practices.

A number of criticisms, primarily by NGOs active in the negotiations leading up to its adoption, have been made of the Democratic Charter. First, vague, inconsistent and confusing language is used to define democracy. The terms “democracy”, “representative democracy” and “the democratic order” are used interchangeably throughout the document. Second, the mechanisms for evaluation and enforcement are equally ambiguous. In particular, the Charter is considered weak because it is vague in defining conditions that would constitute a violation of the charter – the “unconstitutional alteration or interruption” of the democratic order noted in Article 19. Moreover, on the terms of the Charter, OAS will ultimately exercise its own discretion when choosing to intervene (or not) in the defence of democratic principles. As such, the political considerations will inevitably influence, and could potentially override, the objective of defending democracy. Demands have therefore been made on the part of civil society organisations to make more explicit the mechanisms by which sanctions can be applied.

Third, there is no explicit reference to the inter-American human rights system in the Democratic Charter. The inter-American Commission on Human Rights in particular could play an important role in monitoring human rights, initiating debate around situations that appear to threaten democratic governance, helping to raise ‘early warnings’ about breakdowns in democracy, studying situations that merit the adoption of measures under the Democratic Charter, and evaluating the application of such measures. Fourth, the mechanism described in Article 17 of the Democratic Charter – “When the government of a member state considers that its democratic political institutional process or its legitimate exercise of power is at risk…” – suggests that member states must invite OAS intervention, at least in the first instance. This puts the state concerned itself in the position to choose whether to solicit an inquiry, leaving civil society groups, or individuals, seeking to trigger an investigation into alleged violations of the Democratic Charter with no recourse provided for in the Charter. In case of a more dramatic ‘interruption’ of the constitutional order, such as a coup d’état, any member state can request that a process of assessment be initiated, the consequences of which could include suspension from the OAS of the violating member-state. However, the mechanism for collective action is weak because it is still unclear whether or not the acquiescence of the state in question is a precondition for collective action. Finally, concerns have been raised that the Democratic Charter did not make explicit how it would be applied within the context of the ongoing negotiations of the Free Trade Area of the Americas (FTAA). Though it has been suggested that the Charter would be interpreted as having bearing on the FTAA talks, this was not specified.

One of the civil society organisations most active in this debate surrounding the Democratic Charter has been the Carter Center. Its founder, former U.S. President Jimmy Carter, recently outlined a number of conditions in order to provide a clear definition of ‘unconstitutional alteration or interruption’: These conditions include:

“(1) violation of the integrity of central institutions, including constitutional checks and balances providing for the separation of powers; (2) holding of elections that do not meet minimal international standards; (3) failure to hold periodic elections or to respect electoral outcomes; (4) systematic violation of basic freedoms, including freedom of expression, freedom of association, or respect for minority rights; (5) unconstitutional termination of the tenure in office of any legally elected official; (6) arbitrary or illegal, removal or interference in the appointment or deliberations of members of the judiciary or electoral bodies; (7) interference by non-elected officials, such as military officers, in the jurisdiction of electoral bodies; (8) systematic use of public office to silence, harass, or disrupt the normal and legal activities of members of the political opposition, the press, or civil society.”

As this set of conditions reflects, while the act of taking power by means of a coup d’état, for example, is rather unambiguous, the undemocratic exercise of power may be less obvious. There are indeed multiple ways in which power obtained through democratic means may be exercised undemocratically.
 The Democratic Charter addresses these concerns of the health of democracy in the Americas in that it provides a judicial systematisation of collection of principles, norms and mechanisms, and tools previously developed in ad-hoc fashion. It also adds further norms and mechanisms in the construction of a regime against domestic threats against democracy in the region. 
The New Democracy Agenda of the 1990s: Tentative Explanations

The 1990s, hence, saw an unprecedented number of declaratory commitments in support of representative democracy in the Western Hemisphere. The Protocol of Cartagena de Indias (1985) was followed by the “Santiago Commitment to Democracy and the Renewal of the Inter-American System” and the OAS General Assembly Resolution 1080 (1991), the “Washington Protocol” (1992), the Managua Declaration (1993), the Declarations and Plans of Action of the Miami, Santiago and Quebec Summits of the Americas (1994, 1998, 2001), and of course, the adoption of the Inter-American Democratic Charter (2001). These signalled an increasing willingness on the part of regional states to make the connection between democratic values and institutions of regional governance.
 Such commitments have coincided with, moreover, various multilateral efforts undertaken by the inter-American system in response to events in Haiti (1991), Peru (1992, 2000), Guatemala (1993), and Paraguay (1996, 1999), and Venezuela (2002). The OAS member states have adopted, in other words, procedures for the collective promotion and defense of representative democracy in their region. These came to characterise political developments on the regional-level in the 1990s and have been interpreted as a “gradual, possibly irreversible, transformation of sovereignty on the issues of human rights and democracy.”

Although building upon well-entrenched institutional norms, the developments of the 1990s constitute in effect a normative shift in regional governance. In this sense, the various initiatives to strengthen OAS capacity to protect and promote democracy in the region have led to a transformation of the principles underpinning the regional order. From being based upon the traditional principle of the co-existence of states with due consideration to national sovereignty, the underlying logic of state cooperation is undergoing a shift towards a system based upon notions of solidarism – ‘wherever democracy is threatened, the community should act’ – with distinctive coercive elements. The doctrine on the defense and promotion of democracy in inter-American relations, in other words, has evolved from declaratory principles constrained by the notion of national sovereignty into a normative obligation that is being implemented or exercised through collective action. This shift in regional doctrine has prompted observers to declare the emergence of a right to democracy in American international law.
 Such a ‘right to democracy’ in the Americas would call into question the traditional notion that internal political legitimacy is essentially a matter under the state’s exclusive jurisdiction, and therefore that it is exempt de jure, although arguably not de facto
, even from a “soft intervention by international organizations or by the entire international community”.
 To the extent that this is an accurate description of the normative changes in the region this development would constitute a gradual move away from the traditional pluralist nature of the Hemispheric system towards a more solidarist model. This would mark a shift of international law from its de facto approach to statehood and government towards a normative commitment in favour of liberal democracy.

A number of contextual factors need to be taken into account in order to explain the regional democracy agenda of the 1990s. The transition from authoritarian to democratic regimes at national levels across the region has clearly led to an increased emphasis on democracy as a favoured political system in the regional inter-governmental fora.
 In addition, civil society organisations active in national processes of democratization have added their voices to the demand for regional democratic governance. Broader normative changes in the international system have also contributed to the emergence of the democracy agenda. The respect for democratic principles has become the sine qua non for legitimate members of the world community with regards to political and economic systems of governance alike.

In accounting for the increase in the regional institutionalisation of democracy, three different general modes of influence can be identified, with theoretical concepts broadly derived from a realist, a liberal and an ideational perspective on IR respectively: (1) pressure coming from international economic or geo-political conditions; (2) interests and preferences where the influence of domestic interest groups and institutions shape foreign policy; and (3) socialization, where norms, values and ideas have an independent influence on the way actors use the international arena to affect domestic change.

First, realist perspectives on IR generally focus on the coercive dimensions of external influences on domestic decision-making processes. During the period of the Cold War, the United States displayed a predominant concern with countering revolutionary movements in Latin America and used its considerable influence within the OAS to this end in the form of support of authoritarian regimes.
 As the perceived threat of insurrection and its potential to offer a genuine political alternative diminished, the emphasis shifted towards the promotion of constitutional democracies as more likely guarantors of regional stability.
 The end of the Cold War, moreover, imposed a reassessment of the concept of security for the inter-American system as the raison d’être of its institutions had been affected. The concept of collective defense, which had prevailed until then was partially replaced with that of collective security, which encompassed political, economic and social issues and not only the defense against aggression or the threat of aggression or conflicts between states. The latter concept as popularised through the notion of ‘human security’ incorporates values such as the defense of democracy and human rights.
 The passing of the Cold War, hence, sharply reduced the risk that resolutions authorizing hemispheric action in favour of democracy could be treated as licenses for the pursuit of political ends related loosely, if at all, to the consolidation and preservation of representative democracy.
 It has been argued that US thinking about regional security shifted from the traditional notion of a security alliance to one that sees collective problem solving as its central purpose.
 This would evoke, along realist lines, that the US has used its considerable bargaining power and put its weight behind the new regime, but there is evidence that seems to suggest that the US has neither been the “maker” or the “breaker” of various initiatives towards the construction of a regional democracy regime.
 Also, the continuity of asymmetry of power in the region does not help to explain the variability of regional institutionalization over time. Furthermore, explanations along realist lines have difficulties in general, as Kathryn Sikkink argues with respect to human rights norms, to account for why hegemonic states are willing to pursue certain norms in the first place, and why one powerful country that was not previously concerned with certain norms adopted policies espousing these norms when it did.

Second, liberal theories of IR focus on the ways domestic interests shape state preferences that in turn determine the outcomes of international politics. According to this view, governments are motivated in their formulation of foreign policy by domestic concerns. Domestic pressure groups and representative institutions within transitional democracies facing political uncertainty are seeking out international institutional commitments that “lock-in” particular preferred domestic policies. On this account, it would therefore seem self-interested and rational for some states to accept long-term limits to sovereignty in exchange for legitimacy and support derived from their participation in international fora. Particularly among the emerging democracies of Latin America, the desire to safeguard and consolidate the newly regained democracies against lingering authoritarianism after long periods of dictatorship could been seen in this perspective. This interpretation of government decisions to commit themselves to international regimes is persuasive, for instance, in relation to the origins of the European human rights regime,
 but doubts have been raised as to its application to other human rights regimes.
 Moravcsik argues that “governments turn to international enforcement when an international commitment effectively enforces the policy preferences of a particular government at a particular point in time against future domestic political alternatives.”
 On this view, the submission to an international regime constitutes an act of political delegation that could be used by governments to ‘lock in’ and consolidate democratic institutions, thereby enhancing their credibility and stability vis-à-vis non-democratic political threats. Such tactics, though constituting a limitation on the sovereignty of the individual state, could strengthen the democratic legitimacy of a regime – and the state – in the eyes, of the international community
, but also, before the domestic population. In the context of Latin America furthermore, the markedly increased willingness on the part of states to sign and ratify regional human rights instruments at early phases in their transition to democracy seems to provide some evidence in favour of this interpretation. However, Sikkink points out that liberal theories do not expect mature democracies to be at the forefront of building binding human rights norms and institutions because they face the least threat from internal opponents.
 In the Americas, although the case of Peru and the role that country played in the coming into force of the Democratic Charter seems to support the liberal account in relation to democracy norms, with regards to human rights norms however, countries with relatively stable democratic systems have been the most active supporters.

Third, ideational theories stress the role of ideas and norms in bringing about political change. According to this theoretical perspective the force of international norms lie in strongly held principles – ideas about right and wrong – and the ways these shape actors’ perceptions of both their interests and their identity, which in turn determine state policies. In essence, the claim is that states may change their behaviour because they care about what leaders of other countries think of them. Ideational theories centre upon the normative and ideological appeal of values and the persuasive force of what are, in the context of the dissemination of values of democracy and human rights, essentially liberal principles of individual worth and human dignity. On this view, states are not rationally adapting, nor coercively compelled, but through processes of transnational socialization motivated by the ‘logic of appropriateness’ to adhere to norms of democracy and human rights.
 Considerable work has been devoted to the study of principled ideas and epistemic communities
 in explaining the role of human rights in the processes of democratization across the region.
 Ideas undeniably have a profound effect on behaviour, but it is difficult to discern whether change occurs because people believe in the ideas or whether ideas have an instrumental value and people want to imitate the dominant ideas. An understanding of what motivates actors might provide explanations to the prevailing state of affairs in which there is often a large gap between the formal adherence to international norms and the actual behaviour of states. Also, explanations need to be provided as to why certain norms seem to be more appealing than others and when they are likely to have an influence. More often than not, successful ideas are promoted by powerful actors, and ideational theories need to account for the mechanisms of power that makes some ideas more salient than others.

 The main actors are non-governmental organisations forming transnational coalitions that through their mobilizing impact on opinions both at home and abroad are capable of bringing about domestic change.
 The emphasis, on this account, is on the persuasive and transformational dimensions of external influences on domestic actors. With relation to human rights organisations in Latin America there is a vast body of literature that suggests causal mechanisms linking the various activities of these organisations with domestic change. Although this literature provides important insights into the processes of diffusion of norms and practices and the constitutive potential of a legal discourse in general
, it often neglects the more regulative dimensions of law by which interests shape the creation, implementation and enforcement of legal norms.
As always with theory, these approaches should not be seen as mutually exclusive in our attempts to explain the institutional changes of the region. Rather, the dynamic interaction of a number of variables should be considered, including: functional state interests in increased credibility of commitments; principled interests in democratic and human rights norms; democratic domestic social group interests in tying the hands of authoritarian competitors; a historical window of opportunity; and OAS interests in increasing its own authority and the normative context in which this organisation is situated. With respect to the institutional agency on the part of the OAS system, rationalist perspectives on institutions focus on the effect on state behaviour as institutions alter incentives thereby making it rational to cooperate. On one rationalist account – neoliberal institutionalism – institutions are described as “persistent and connected sets of rules (formal or informal) that prescribe behavioral roles, constrain activity, and shape expectations”.
 Institutions affect, in other words, actor strategies – but not their underlying preferences – by reducing transaction costs, by identifying focal points for coordinated behaviour, and by providing frameworks for action on a wide range of issues. Constructivist perspectives on institutions, on the other hand, emphasise the potential of institutions to shift actors’ understandings of problems either by providing the possibilities for cooperative outcomes or via processes of socialization by which norms and values are diffused. Actors come to internalise external norms via institutionalised interaction leading to changes in both interest but also identity. The main thrust of the constructivist approach to institutions thus lies in the claim that ideas have a strong and continuous influence on policy as they become embodied in institutions.

Against this background, the OAS could be seen as responding to a window of opportunity and acting on the consensus of member states to propagate democratic practices. On this view, the OAS helped nurture a process that had already begun. With respect to historical developments of the norms of democracy and human rights in the region, Muñoz’ reminds us of the importance to appreciate historical elite attitudes and influence of founding documents.
 In Muñoz’ view, the confluence of processes of democratization in Latin America combined with the OAS’ early-established democratic mandate, helps to explain this organization’s proactive role. The Inter-American Democratic Charter would therefore be merely the most recent expressions of a long-term trend toward the affirmation of democratic principles contained in the OAS Charter and countless other declarations, resolutions, and measures adopted by the hemispheric organization.

5. conclusion

Undeniably, current processes of globalization – understood here as a system of mediation between global ‘universalisms’ (albeit with distinct local roots) and local specificities – have ushered in historically unprecedented forms of international norms and institutions for the protection of human rights and the promotion of democratic principles of political governance. In this paper, the regional perspective has served to explore the ways the concept of regionalism could be seen to respond to globalization with relation to the diffusion of liberal norms of human rights and democracy and how these norms in turn are subsequently adopted and adapted on the regional level. These processes have been discussed in the regional context of Latin America where, on the one hand, international human rights law has been adopted and adapted by the inter-American system of human rights in the light of the specific conditions prevailing in the region. A progressive development of regional human rights jurisprudence within the framework of the inter-American system is reflected in the way the system struggled in its adolescent form to promote human rights in the region and how it judged the political calculations of transitional governments. In this respect, the mediating role of the regional system as a conduit for international human rights norms and practices is notable. Furthermore, the Latin American contributions to international human rights practice, such as truth commissions and the ‘right to truth’, indicate the various ways regional norms are projected onto the international stage.
Such developments received a boost with the return to democratic rule in the region and in this sense the direction of the inter-American system as a whole became bound up with the maintenance and progress of representative democracy. But, of course, democratic rule as such is not a guarantee for the respect of human rights, as the system has turned its attention to the challenge of ensuring the quality of democratic governance. The system has explicitly coupled democratic form of government with the principle of legality in the promotion of human rights in the region. Moreover, it has established the legal obligation under regional and international jurisprudence of states to protect the rights of citizens, and in the light of the failure to do so, the international obligation to hold states accountable. The inter-American human rights system, therefore, is slowly evolving into a transnationalised regime and has opened up to individual access to the system. The general tendency in the 1990s is towards the ‘individualisation’ of allegations involving gross violations of human rights, and the system has reinforced this trend with its development of regional jurisprudence in the direction of an increased procedural focus on the individual. In this sense the human rights mechanisms provided by the inter-American system gives further impetus to the development in this era of globalization of international legal institutions that challenge the international system based on state-sovereignty.

The democracy regime – as institutionalised in the inter-American Democratic Charter – on the other hand, has thus far adopted a purely top-down approach to democracy promotion in the region and remains within the diplomatic inter-state mould that is characteristic of traditional inter-American relations. Nevertheless, the regional institutionalization of the defence of democracy constitutes a normative shift in regional governance. From being based upon the traditional principle of the co-existence of states with due consideration to national sovereignty, the underlying logic of state cooperation is undergoing a shift towards a system based upon notions of solidarism – ‘wherever democracy is threatened, the community should act’ – with distinctive coercive elements. The doctrine on the defense and promotion of democracy in inter-American relations, in other words, has evolved from declaratory principles constrained by the notion of national sovereignty into a normative obligation that is being implemented or exercised through collective action.

Yet, there are underlying tensions between the transnational governance structure of the human rights regime and the state-based understanding of international order that underpins the democracy regime. As has been discussed, the human rights challenges and democratic challenges of the region are indeed overlapping, but that the efforts of the regional institutions to address them remain distinct. Although the democracy regime represents a move towards the recognition that the main challenge to democratic governance in the region is not the return to authoritarianism, but rather lies at the ‘fault lines’ of democratically elected regimes
, the regime has not been invested with the tools to address these challenges. In this context, this paper represents an initial attempt to argue for bringing democracy and human rights together within the framework of regional governance structures in the Americas.
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� Resolution XXII (1965) mandated the Commission to give special attention to the observance of human rights referred to in the American Declaration in articles I (right to life, liberty and personal security), II (right to equality before law), III (right to religious freedom and worship), IV (right to freedom of investigation, opinion, expression and dissemination), XVIII (right to fair trial), XXV (right to protection from arbitrary arrest), and XXVI (right to due process of law). Resolution also enhanced Commission's authority to seek information from and make recommendation to member governments. However, also restricting Commission’s mandate in instructing it to limit attention to primarily political and civil rights thereby diminishing its mandate to protect economic, social and cultural rights; and before examining petitions establish whether domestic remedies had been fully exhausted.
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� The Convention was adopted at San José, Costa Rica, on 22 November 1969, and entered into force on 18 July 1978, and has 25 States Parties


� Convention Article 64
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� For examples of blank denial of facts alleged in petitions see Commission reports 20/78, 21/78, 22/78, and 27/78 (Argentina), in Commission Annual Report 1979-80
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� Convention Article 44


� A state party is not deemed to have accepted the jurisdiction of the Court by a mere ratification of the Convention. 22 States have accepted the jurisdiction of the Court, with the notable exception of the US.
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� In order for the Court to hear a case, the proceeding before the Commission must have been completed (Article 61.2); a provision that locates the Commission in the centre of the inter-American system. After the Commission recognizes a petition or communication as admissible, investigates the facts denounced as violations to the Convention, and drafts the preliminary report, with its proposals and recommendations, to the accused states, the Convention empowers both the Commission and the state to submit the matter to the Court within three months (Article 51). Yet, it should be noted that only states parties to the Convention and the Commission have the right to submit cases to the Court, while individuals have no standing to do so (Article 61.1). So, although the Convention establishes individual access to the inter-American system, “the deep-rooted idea that international law regulates relations between states, [is] reflected in the rule that in general individuals have no locus standi before international tribunals.” � ADDIN EN.CITE <EndNote><Cite><Author>Medina Quiroga</Author><Year>1988</Year><RecNum>1857</RecNum><Pages>169</Pages><record><rec-number>1857</rec-number><ref-type name="Book">6</ref-type><contributors><authors><author>Medina Quiroga, C</author></authors></contributors><titles><title>The Battle of Human Rights: gross systematic violations and the Inter-American system</title><alt-title>Battle of Human Rights</alt-title></titles><dates><year>1988</year></dates><pub-location>The Hague</pub-location><publisher>M. Nijhoff</publisher><urls></urls></record></Cite></EndNote>�Medina Quiroga, The Battle of Human Rights: Gross Systematic Violations and the Inter-American System), p. 169.� In its stead, the mechanism adopted is that any person or group of persons, or any nongovernmental entity legally recognized in one or more member states may file petitions with the Commission alleging violations of the Convention by states parties. Convention Article 44. As of August 2003 67 organizations are accredited by the OAS. In terms of admissibility of complaints, the Convention (Articles 46 and 47) establishes, inter alia, the exhaustion of domestic legal remedies as a condition of admissibility, though this does not apply when (1) domestic legislation of the state concerned does not afford due process of law for the protection of the right or rights that have allegedly been violated; (2) party alleging violation of his rights has been denied access to the remedies under domestic law or has been prevented from exhausting them; or (3) unwarranted delay in rendering a final judgement. Further conditions of admissibility are (1) existence of a six-month deadline to present the petition; (2) subject of the petition or communication must not be pending in another international proceeding for settlement; (3) inadmissible communications that do not state facts that tend to establish a violation of the rights guaranteed by the Convention; and (4) communication must not be manifestly groundless or obviously out of order.


� Vélasquez Rodríguez Case, Fairén Garbi and Solis Corrales Case, and Godínez Cruz Case. The cases had originated in three complaints against the Honduran government that were presented to the Commission in 1981-2. Commission resolutions in Annual Report 1985-6). The Commission asked the Court to determine whether Honduras had violated Articles 4 (right to life), 5 (right to humane treatment), and 7 (right to personal liberty) of the Convention and if there was a violation, for remedies and that fair compensation be paid to the injured parties. In essence, the system was put to the test with cases that involved “the definition and proof of the crime of ‘disappearance’ which was not typified in the criminal code of any country in the hemisphere”, and neither in the Convention nor in any other human rights treaty. � ADDIN EN.CITE <EndNote><Cite><Author>Cerna</Author><Year>1993</Year><RecNum>1867</RecNum><Pages>206</Pages><record><rec-number>1867</rec-number><ref-type name="Journal Article">17</ref-type><contributors><authors><author>Cerna, Christina M.</author></authors></contributors><titles><title>The Structure and functioning of the Inter-American Court of Human Rights, 1979-1992</title><secondary-title>62 British Year Book of International Law</secondary-title><short-title>Structure and functioning of the Inter-American Court of Human Rights</short-title></titles><periodical><full-title>62 British Year Book of International Law</full-title></periodical><volume>135</volume><dates><year>1993</year><pub-dates><date>1993</date></pub-dates></dates><urls></urls></record></Cite></EndNote>�Cerna, 'Structure and Functioning of the Inter-American Court of Human Rights', p. 206.�


� � ADDIN EN.CITE <EndNote><Cite><Author>Cerna</Author><Year>1993</Year><RecNum>1867</RecNum><record><rec-number>1867</rec-number><ref-type name="Journal Article">17</ref-type><contributors><authors><author>Cerna, Christina M.</author></authors></contributors><titles><title>The Structure and functioning of the Inter-American Court of Human Rights, 1979-1992</title><secondary-title>62 British Year Book of International Law</secondary-title><short-title>Structure and functioning of the Inter-American Court of Human Rights</short-title></titles><periodical><full-title>62 British Year Book of International Law</full-title></periodical><volume>135</volume><dates><year>1993</year><pub-dates><date>1993</date></pub-dates></dates><urls></urls></record></Cite></EndNote>�Cerna, 'Structure and Functioning of the Inter-American Court of Human Rights'.� The proceedings were further complicated by the failure of the Honduran government to carry out its obligations in the OAS by participating in the procedure before the Commission, providing no information regarding the results of any official governmental investigation and as it had shown no interest whatsoever in resolving these cases. Although the government showed more willingness to cooperate during the proceedings of the Court, it failed to provide any information to clear up the matter of the whereabouts of the individuals involved.
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� � ADDIN EN.CITE <EndNote><Cite><Author>Gibney</Author><Year>1992</Year><RecNum>1876</RecNum><Pages>190-91</Pages><record><rec-number>1876</rec-number><ref-type name="Journal Article">17</ref-type><contributors><authors><author>Gibney, Matthew J.</author></authors></contributors><titles><title>The Implementation of Human Rights as an International Concern: The Case of Argentine Suarez-Mason and Lessons for the World Community</title><secondary-title>Case Western Reserve Journal of International Law</secondary-title></titles><periodical><full-title>Case Western Reserve Journal of International Law</full-title></periodical><volume>24</volume><number>2</number><dates><year>1992</year><pub-dates><date>1992</date></pub-dates></dates><urls></urls></record></Cite></EndNote>�Matthew J. Gibney, 'The Implementation of Human Rights as an International Concern: The Case of Argentine Suarez-Mason and Lessons for the World Community', Case Western Reserve Journal of International Law, vol. 24, no. 2, 1992, p. 190-91.� During the 1990s the cases submitted to the contentious jurisdiction of the Court reflected the gravity of human rights violations in the Hemisphere. All were concerned with disappearances and arbitrary killings of individuals and groups linked to government actions in Argentina, Colombia, Nicaragua, Peru, Suriname, and Venezuela. Most of the events took place during the reign of military regimes and the restoration of democratic governance left the cases unresolved. Although the Court found the state responsible for most of the violations, the fate of the people disappeared have mostly not been established, and the payment of reparations have been grudging or lacking.
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� 10 states have ratified the Convention (most notably Argentina, Guatemala, Peru and Uruguay, all countries where forced disappearance were put to extensive use), with another 6 signatories.
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� Court Advisory Opinion OC-8/87


� Court Advisory Opinion OC-9/87


� Article 27.1 of the Convention allows state parties to derogate from certain human rights under specific circumstances.
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� The Convention has 16 ratifications, and 4 signatories. The Convention provides that the existence of war, a state of emergency, political instability, or disaster never may be used to justify torture. Also, the Convention refutes the common justification that the torturer was merely acting ‘under orders of a superior’.


� Court Advisory Opinion OC-9/87


� Contrasting experiences and approaches to ‘transitional justice’ are to be found in Argentina (National Commission on Disappeared Persons), Chile (National Commission on Truth and Reconciliation), El Salvador (United Nations Truth Commission), Guatemala (United Nations sponsored Commission for the Historical Clarification of Human Rights Violations and Incidents of Violence that have Caused Suffering to the Guatemalan Population) and Honduras (Report by the National Commissioner for the Protection of Human Rights). An overview of the issues confronted by these is found in � ADDIN EN.CITE <EndNote><Cite><Author>Kritz</Author><Year>1995</Year><RecNum>1879</RecNum><record><rec-number>1879</rec-number><ref-type name="Edited Book">28</ref-type><contributors><authors><author>Kritz, N</author></authors></contributors><titles><title>Transitional justice: how emerging democracies reckon with former regimes Vols. 1-3</title></titles><dates><year>1995</year></dates><pub-location>Washington, D.C.</pub-location><publisher>United States Institute of Peace Press</publisher><urls></urls></record></Cite></EndNote>�N Kritz (ed.) Transitional Justice: How Emerging Democracies Reckon with Former Regimes Vols. 1-3 (Washington, D.C.: United States Institute of Peace Press, 1995).�
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� Commission report 29/92 on Uruguay. Further examples of Commission’s views on amnesties: 26/92 (El Salvador) and 28/92 (Argentina).


� OC-14/94 International Responsibility for the Promulgation and Enforcement of Laws in Violation of the Convention.
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� Events in Argentina where the controversial ‘full stop’ and ‘due obedience’ laws were declared null and void by the Argentine Senate gives further credence to this argument, although short-term political calculations may also be at play.


� Argentina ratified the Convention in 1984 and accepted the jurisdiction of the Court in the same year. Uruguay followed suit in 1985, Paraguay 1989 (acceptance of jurisdiction of Court in 1993), Chile in 1990, and Brazil 1992 (Court’s jurisdiction 1998). In contrast � ADDIN EN.CITE <EndNote><Cite><Author>Pasqualucci</Author><Year>1999-2000</Year><RecNum>1883</RecNum><Pages>6</Pages><record><rec-number>1883</rec-number><ref-type name="Journal Article">17</ref-type><contributors><authors><author>Pasqualucci, J.M</author></authors></contributors><titles><title>Preliminary Objections Before the Inter-American Court of Human Rights: Legitimate Issues and Illegitimate Tactics</title><secondary-title>Virginia Journal of International Law</secondary-title></titles><periodical><full-title>Virginia Journal of International Law</full-title></periodical><volume>40</volume><number>1</number><dates><year>1999-2000</year><pub-dates><date>1999-2000</date></pub-dates></dates><urls></urls></record></Cite></EndNote>�J.M Pasqualucci, 'Preliminary Objections before the Inter-American Court of Human Rights: Legitimate Issues and Illegitimate Tactics', Virginia Journal of International Law, vol. 40, no. 1, 1999-2000, p. 6.� argues that countries such as Peru and Guatemala appear to have ratified the Convention as a gesture without a firm intent to comply with its provisions. In any case, formal ratification signals the importance attached to the formal convergence with international norms.


� Court Advisory Opinion OC-1/82


� Court Advisory Opinion OC-8/87


� � ADDIN EN.CITE <EndNote><Cite><Author>O&apos;Donnell</Author><Year>1999</Year><RecNum>1885</RecNum><record><rec-number>1885</rec-number><ref-type name="Book Section">5</ref-type><contributors><authors><author>O&apos;Donnell, Guillermo A.</author></authors><secondary-authors><author>O&apos;Donnell, Guillermo A.</author></secondary-authors></contributors><titles><title>On the State, Democratization, and Some Conceptual Problems: A Latin American View with Glances at Some Postcommunist Countries</title><secondary-title>Counterpoints, selected essays on authoritarianism and democratization</secondary-title></titles><dates><year>1999</year></dates><pub-location>Notre Dame, Ind.</pub-location><publisher>University of Notre Dame Press</publisher><urls></urls></record></Cite></EndNote>�Guillermo A. O'Donnell, 'On the State, Democratization, and Some Conceptual Problems: A Latin American View with Glances at Some Postcommunist Countries', in Guillermo A. O'Donnell (ed.) Counterpoints, Selected Essays on Authoritarianism and Democratization (Notre Dame, Ind.: University of Notre Dame Press, 1999).� With the methodological device of ‘brown areas’, O’Donnell refers to the fact that in many new democracies, although fair and institutionalised elections and certain political rights exist, other important rights and guarantees are not effective for a large part of the citizenry.


� Commission Report 22/94. Ending in a friendly settlement that eventually led to the modification of the Argentinean Penal Code to eliminate the defamation laws.


� Similarly, provisional measures granted by the Court in the case of La Nación vs. Costa Rica.


� For details on the case, in which the Center for Justice and International Law (CEJIL) acted as a legal advisor, see www.cejil.org
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� For details of the case, see www.cejil.org


� Commission report 54/01


� Commission report 53/01
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� The resolution went on to instruct the Secretary General “to examine the situation, decide on and convene an ad hoc meeting of the Ministers of Foreign Affairs, or a special session of the General Assembly, all of which must take place within a ten-day period.” It further advised that “the purpose of the ad hoc meeting of Ministers of Foreign Affairs or the special session of the General Assembly shall be to look into the events collectively and adopt any decisions deemed appropriate, in accordance with the Charter and international law.” Finally it asked “the Permanent Council to devise a set of proposals that will serve as incentive to preserve strengthen democratic systems, based on international solidarity and cooperation, and to apprise the General Assembly thereof at its twenty-second session.”
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� Although a long-standing declaratory aspiration, the idea of a “community of democracies” in the Americas is increasingly becoming institutionalised. See Ministerial Conferences of the Community of Democracies (www.cdemo.cl) and Council for a Community of Democracies (www.ccd21.org).
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� At the May 31, 2000 session of the Permanent Council, Peru’s chief electoral office, Eduardo Stein, reported on the electoral process in that country. Following that session, the US delegation demanded the application of Resolution 1080 in the case of Peru, but a number of states maintained that the situation in Peru did not constitute an interruption of the democratic order (most notably, Mexico, Brazil and Venezuela). This led, in turn, to the adoption of Resolution 1753 at the OAS GA in Canada in June of that same year, authorizing the visit of a high-level mission to Peru, led by the President of the GA and the Secretary-General. The initiative behind the Democratic Charter originated in Peru. On December 11, 2000, Peru’s minister of foreign affairs, Javier Pérez Cuéllar, presented the initial idea to the Peruvian congress.
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� This is not to suggest that currently the United States is necessarily a force in support of genuinely representative democracy in region and that it uses its clout unequivocally towards this objective.


� Canada since becoming a member of the OAS has been particularly vocal in its support and promotion of an expanded concept of security both in the regional and in other international fora.


� The extent to which the perceived threat emanating from the US has influenced institutional choices throughout the history of the OAS is hard to underestimate. Of course, the history of Latin America is filled with examples of various forms US intervention ranging from military conquest in Mexico to covert operations in Chile.
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