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I. Abstract

This paper will study the reasons for states to enter into Regional Trading Agreements and its consequent impact on global governance of international trade by WTO. States such as USA and India, among others, have made it a trade policy to enter into RTAs. This paper argues that increasing number of RTAs may pose a threat to international trading system and may deprive developing and Least Developed Countries of market access and resultant benefits of a global market place. In the long run, this may create pockets of affluence, excluding large parts of the world. Author argues that it is imperative that GATT Article XXIV is strengthened and enforced to counter such developments. Both, WTO and RTAs can work together with RTAs effectively complementing the former. RTAs may be a play an important role in the liberalization of world trade by meeting the needs of specific regions thereby easing pressure on WTO. Paper will also study relationship between WTO and RTAs from the perspective of International Law. It looks into the relevant principles and attempts to resolve the conflict through Vienna Convention on Law of Treaties, 1969 for resolving the conflict. To summarize, this paper will outline the problem as discussed above, look into the current state of affairs, areas which need to be worked upon, and a structure that may address the problem.
II. Introduction

It can be argued that history of the world can be traced through the history of trade. Since ancient times, civilizations have grown and prospered on the back of trading and commerce activities between them. Knowledge, scientific developments, geographical discoveries, politics, culture etc. spread on the back of trade and globalization. ‘New World’ was first ‘discovered’ by traders looking for markets and exotic spices. There is no denying the fact that trade and commerce has always had an important role to play in foreign relations amongst states. We live in a ‘civilized’ world today. It is at least true with respect to governance of world trade. World is eternally grateful that ‘wars for trade’ has been replaced by ‘trade wars’. International trade today is largely governed through Bretton Woods institutions such as International Monetary Fund (“IMF”), World Bank (“WB”) and World Trade Organization (“WTO”).

The world trading arena is experiencing two parallel trails of liberalization initiatives; one at the regional level
 and the other at the multilateral level. Regionalism refers to the pursuit of trade agreements between countries or groups of countries across the globe
. While the latter has its own share of problems, there is a shared belief that this is the right way to tackle the issues arising from international trade, whereas the former has potential of taking away much of the benefits of the former. Free Trade Agreements (“FTA’s”) or Regional Trading Agreements (“RTAs”) are nothing but Preferential Trading Agreements (PTA’s). RTAs have an inbuilt discriminatory element built into them. There is not even an iota of “Free Trade” involved in them.
 They create a privileged trading block, which, by implication, puts non members at a disadvantage. They are a departure from the Most Favored Nation (“MFN”) principle, a cornerstone of the multilateral trading system. Supachai Panitchpakdi, former Director General of WTO has warned that by discriminating against third countries and creating a complex network of trade regimes, such agreements pose a systemic risk to the global trading system
.

One of the objectives of this paper is to study this aspect from the point of view of International Law. International Law has not received adequate attention in the jurisprudence of GATT/WTO. It appears that these two bodies of Law have evolved in ‘clinical isolation’
. With one possible exception, no academic author or for that matter any WTO decision or document disputes that WTO rules are part of the wider corpus of International Law.
In a similar vein as International Environmental Law and International Human Rights Law, WTO Law is also a part of the International Legal System. WTO rules are essentially lex specialis as opposed to General International Law but this is so only in certain specific aspects of International Law
. This paper will seek to draw some coherence between these two bodies of Law. This paper argues for an unambiguous relationship between the WTO and RTAs. It proposes to employ settled principles of International Law to clarify these linkages. It is imperative for development of coherence in International Law and International Trade Law that they work together rather than in ‘clinical isolation’. 

The larger question is how can WTO coexist with RTAs? Another issue of importance is the interrelationship between WTO Agreement and RTAs with specific reference to the possibility of conflict if jurisdiction. In the eyes of International Law, both are independent treaties and have an equal and independent status as far as Vienna Convention on Law of Treaties
 (“VCLT, 1969”) is concerned. This may pose searching questions in case RTAs and WTO come into sharp conflict in future. Part I will draw a general outline of what all has been happening on this front in WTO. Part II will explore the issues surrounding the proliferation of RTAs. Part III will scrutinize the GATT provisions governing the relationship between the WTO and RTAs and highlight its weaknesses. Part IV will look into the interrelationship between International Law and WTO and specifically the aspect of conflict of jurisdiction. 

III. Main Body

1. WTO and RTAs – General Setting 


Trade among RTAs currently accounts for over 50 per cent of global trade and covers a widening spectrum of trade policy matters
.  Most “new generation” RTAs cover areas in addition to that covered by WTO such as government procurement, investment and competition policy. There is no common understanding among WTO Members on how these developments should be dealt with. A basic question is whether the RTAs favoured or contradicted Multilateral trading system; that is, whether RTAs have functioned as “building or stumbling blocks”
 vis-à-vis the multilateral process.

In the light of this, role of Article XXIV of GATT and other similar provisions becomes all the more relevant. Article XXIV was an attempt to allow RTAs to exist within the larger system without damaging it by having to follow certain disciplines.
 Article XXIV was expected to be an interim exception to the WTO’s Non – Discrimination rule
 until they could eventually transition into full, multilateral nondiscriminatory liberalizing measures
. RTAs and Customs Union (“CU”) were a political reality when the negotiations were on for General Agreement on Tariffs and Trade (“GATT”). They had to be accommodated in the larger scheme of GATT. Lack of flexibility in this regard would have meant that a significant number of countries would have kept out of the GATT system. Further to this, GATT could not have legally enjoined member states to not to exercise their sovereign right to enter into other treaties in future. 

Hopes in this regard have been sadly belied and almost all members of the WTO are guilty of weakening the WTO regime by taking recourse to the RTAs. There is no doubt that RTAs may have several benefits but such RTAs should be within the discipline of Article XXIV. 

While analyzing the GATT discipline of RTAs, it can be seen that there are limitations which have the potential of derailing the liberalization of world trade at multilateral level. Cancun failure has led to States adopting the policy of going the RTA way for achieving their objectives. This has been a trend that failure of talks at multilateral levels directly contributes to proliferation of RTAs
. Despite the fact that WTO members can only enter into RTAs pursuant to WTO rules, few RTAs appear to be consistent with the WTO's requirements in Article XXIV.
  Although RTAs may be treated more seriously by the WTO than was the case with GATT, the enforcement by the WTO of the Article XXIV requirements is still insufficient.  

2. RTAs and its Negative Impact on Multilateral Trading System

2.1. General Setting


According to the WTO rules, countries within a RTA can trade among themselves
 using preferential tariffs and easier market access conditions than what is applicable to other WTO members. As a result, WTO members that are not members of the RTA lose out in those markets. As increasing amount of global trade is diverted through this route, there is a certain amount of apprehension about the role of RTAs in WTO. The WTO Annual Report of 2003 expresses deep concern about this latest development.
 A WTO study has also observed that RTAs have raised barriers for third parties to trade rather than facilitating it, as originally envisaged.
 Moving on, it needs to be clarified at the very outset that this paper will not look into the economic arguments for and against RTA. This is beyond the scope of this paper and 
there are several studies in this respect
. This paper will instead highlight institutional and practical difficulties of RTAs for WTO.   

2.2. “Spaghetti Bowl” Phenomenon 

As RTAs proliferate, the main problem that arises is the accompanying proliferation of discrimination in market access and a whole maze of trade duties and barriers that vary among RTAs. Jagdish Bhagwati has called this outcome the “spaghetti bowl” phenomenon.
 He argues that proliferation of RTAs clutters up trade with discriminatory focus on the “nationality” of goods, adding costs for members to trade
. He cites the example of multiplying Rules of Origin (“ROO”) creating difficulties and adding costs to the system. With increasing globalization, it
becomes even all the more difficult to identify the lineage of products and multiplying ROOs increase the complexity.  The proliferation of RTAs, especially as their scope broadens to include policy areas not regulated multilaterally, increases the risks of inconsistencies in the rules and procedures among RTAs themselves, and between RTAs and the multilateral framework. This is likely to give rise to regulatory confusion, distortion of regional markets, and severe implementation problems, especially where there are overlapping RTAs. For ease of world trade, there is certainly the necessity of having uniform nondiscriminatory rules and barriers. Such an objective can only be achieved by a multilateral body like WTO. 

2.3. Implications for Trade Negotiations

WTO – RTA conflict may have several implications for negotiations at multilateral and regional level. Any divergence in trade goals of the two will result in ambiguous and often conflicting texts of the RTAs which may breed future conflicts with members and non members alike. A perfect example of a substantive conflict between an RTA and the WTO appears in NAFTA, which does not clearly resolve the issue of the relationship between the WTO and NAFTA agreements.
  Two of the very few NAFTA state-to-state disputes were forced to confront this issue,
 an issue still unresolved ten years later. 


RTA based approach may also allow member countries to harden their negotiating stance in the WTO. They may stall the negotiations in WTO knowing fully well that they may still derive some of the advantages of trade liberalization through RTAs. This may create a situation where member countries will be able to pick and choose the areas where they want to negotiate. This will put developing and least developed countries at a disadvantage as they will have less of negotiating power at regional fora with their reduced share in the world market.
The formation of RTAs may also have implications for the extent and speed of unilateral trade liberalization by members of the WTO and for the direction of the multilateral trade discussions taking place under it auspices. Countries joining an RTA can take two routes. They may become more willing to conduct unilateral trade reforms or granting concessions in a multilateral regime or they may become more reluctant to reduce their external barriers, generating similar tendencies in other countries of world.
     

2.4. Conflicting Jurisprudence 

Further to this, a conflict between jurisprudence of RTAs and WTO will have long term consequences. These issues are almost irreconcilable due to independent and equal nature of treaties. The solution in International Law to this problem is convoluted and confusing as we will see in Part IV. The only solution left in these cases will be the “good sense” of the parties; not something that will generate confidence among affected parties.   

2.5. Drainage of Resources and Enthusiasm for Negotiations
RTAs also drain a member country’s resources from the WTO to the RTA process
.  Small states may have to divert its limited resources into negotiating at RTAs and WTO at same time, considering the fact that many of the RTA’s are a result of “Domino Regionalism”.
 Resources and enthusiasm applied to the development of RTAs or litigation regarding RTAs is resources unavailable for the nurturing of the WTO.
 It is not just the formation of RTAs but ongoing maintenance as well, through their dispute resolution, renegotiation, and amendment processes that require resources.
 For example, in the European Union (“EU”), there is considerably more knowledge and involvement (enthusiasm) with EU law than that of the WTO; despite the centrality of the WTO to the EU and convergence in much of the substantive parts.
 The WB’s study of United States (“US”) actions post-Cancun in pursuing RTAs suggests that its is less committed to multilateral negotiations than it would otherwise be in the absence of such RTA possibilities.
  The Report then suggests these negotiations have not impacted the US involvement in the WTO negotiations. Report appears to be contradictory on this point and former seems more probable in light of the finite level of resources available, even for such a large country as the US.   

Another cause of concern is that states may lose their enthusiasm for negotiations in WTO. They may find it easier and more effective to negotiate RTA’s to achieve their specific goals quickly and directly.
 States may find it difficult to resist the temptation of RTAs if they realize that their goals can easily be met through RTAs rather then the tough but inclusive negotiating process of WTO.
 This effort is exacerbated when Article XXIV fails to bring RTAs into compliance with multilateral framework. Some loss of enthusiasm is also related to a state’s domestic constituencies, many of whom are vital partners in the development of a state’s trade policy
. For instance, an industry gaining from RTA may be less enthusiastic for multilateral agreements and may try to scuttle the negotiations at those fora by lobbying with government against such moves. This is so because industry may be achieving its goals through RTAs and may not wish to share those benefits with others.
 

2.6. Creation of Parallel Systems

The GATT requires that RTAs, or intention of its formation, be communicated to the contracting parties for validation purposes through the Committee on Regional Trade Agreements (“CRTA”).
An RTA and WTO have common members. But this relationship between the two regimes is not clear. Does the requirement of notification and subsequent validation under the auspices of the WTO mean that the WTO mechanism supersedes that of the RTA and that, in the event of conflict, the latter must give way to the former? Regarding obligations owed to third parties, it appears that the WTO rules take precedence over those of the RTA. Status of this proposition is not clear in International Law as both are treaties having equal standing in its eyes. This raises the question of extent of control of WTO over an RTA. What relief’s does an affected party of WTO have over GATT violations flowing from an RTA? It is also not clear as to the extent to which the WTO will ‘police’ the conflicting obligations of the RTA members and also the intensity of scrutiny that WTO will exercise over the internal RTA regime.  Choice of forum and which forum will take precedence in case of conflict are also uncertain. Where a violation is of an obligation unique to the WTO or the RTA, then the relevant mechanism would be easily invoked without a problem. Where this delineation is hazy, issues of choice of forum becomes important because it may lead to ‘forum shopping’.
 

According to James Mathis, these questions are no longer theoretical.
 It has been shown in at least one WTO case that it is possible that choice of forum questions will arise in cases where a country alleges a violation that can be read to fall under either the GATT or the relevant RTA.
 This creation of RTAs results in two parallel systems of law governing global trade. One being the unified WTO system for the settlement of trade disputes, and the other being an uncoordinated collection of dispute settlement arrangements found in a large number of RTAs. Whereas, the unified WTO system has the potential for producing a comprehensive code of law governing obligations of member countries under the aegis of WTO, system ‘breaks down’ when obligations under RTAs come into the conflict with that of WTO. The extent of WTO control over RTAs is debatable and therefore, the truly multilateral scheme as envisaged by Bretton Woods Conference is threatened. I will revert to this problem in greater detail later in this paper.

2.7. Trade Distortion, Investment Diversion
RTAs aim to reduce or eliminate trade barriers among members. But while RTAs remove distortions in trade among members, they introduce new distortions in trade between members and the non-members. These distortions arise from concessions that are provided to members and not made available to non-members. Jacob Viner distinguished between the potential trade creating and trade diverting effects of PTAs
. Trade creation occurs when a lowered barrier between member countries results in one of these countries importing goods that otherwise would be produced at home or not produced at all
. Trade diversion occurs when the preferential treatment causes a country to replace imports from the rest of the world with imports from a partner country.
 He noted that trade creation generates efficiency gains for the member countries as it encourages goods to be produced wherever costs are lowest within the RTA
. It can also benefit outsiders by increasing demand for related intermediate and final goods. On the other hand, trade diversion can be harmful to the importing country as goods that can be purchased form the rest of the world at a low cost are instead procured from a regional source at a higher cost. Also, harmful effects of an RTA on non member countries are far more serious and damaging to their case. Preferential access induces a member country to import from another member instead of importing from an outside source thereby leading to decline in demand for its exports. This reduced demand can lead to a short term fall in output and employment and also affecting outside country’s terms of trade. It is therefore necessary that an RTA formed among WTO members has minimum amount of trade diversion.

RTAs may also influence the investment decisions of an individual or a firm. Investment diversions occurs when a member maintains restrictive barriers to investment from non members while granting preferential access to investments from parties to the RTA, in such cases investors in non – member countries may lose the opportunity to earn high rates of return within the region. 
3. GATT Provisions Governing the Relationship between WTO and RTAs

3.1. General Setting 

Vagueness in Article XXIV of GATT has made the task difficult for interpreters to conclusively state the law on relationship of RTAs with WTO. Article XXIV establishes two main requirements.
 The first requirement relates to internal trade. The proposed RTA must eliminate duties and Other Restrictive Regulations of Commerce (“ORCC”) on substantially all the trade between the constituent territories in products originating in such territories
. The second main requirement for a RTA relates to external trade with other WTO countries that are not members of the free trade agreement. In external trade, the duties and ORCC maintained in each of the constituent territories should not be higher or more restrictive than the duties and ORCC existing in the same constituent territories prior to the formation of the RTA.
 


A RTA, thus, is supposed to remove tariffs and some other trade barriers internally while not increasing the burden of duties and ORCC in external trade. The requirements concerning tariff levels are fairly straightforward. Tariffs must be eliminated internally on products of the members and they cannot be increased in external trade.
 More complex issues are posed by the requirements to eliminate ORCC in internal and external trade. These issues must be interpreted against the general background of GATT obligations providing for National Treatment and MFN status for WTO members.
 I will now be dealing with specific clauses of Article XXIV and issues arising thereto.
WTO rules governing members’ participation in RTAs are contained in Paragraph 4-10 of GATT Article XXIV, Paragraphs 1-12 of the 1994 Understanding Paragraphs 1, 2(c), 3(a), 3(b) and 4 of the Decision on Differential and more Favorable Treatment, Reciprocity and Fuller Participation of Developing Countries (“the Enabling Clause”) with respect to reciprocal (tariff and non-tariff) preferential arrangements on trade in goods among developing countries and General Agreement on Trade in Services, (“GATS”) Article V, which deals with Economic Integration Agreements (“EIAs”) in the area of trade in services, including those implemented in stages. One of the first problems faced by CRTA is the fact that a large number of RTAs in force have not been notified to the WTO as mandated by Article XXIV. This hinders any comprehensive and precise evaluation of the RTA phenomenon vis-à-vis the multilateral trading system.


In CRTA discussions, two distinct lines of thinking have emerged concerning the overall relationship between Article XXIV and other WTO provisions
. One argument is that Article XXIV should be considered as derogation only from Article I of the GATT 1994 and parties to RTAs must abide by all other WTO provisions.
 This implies that Article XXIV will not condone derogation from any other GATT inconsistent measures and policies.
 An opposite argument is that Article XXIV should be considered as a derogation from all the provisions of the GATT and not merely from the MFN Principle enshrined in Article I.
 The argument is based on the interpretation of the opening sentence of Article XXIV (5); It refers to the “provisions of the Agreement” and not to any one or any defined number of particular provisions of the Agreement. Also, Customary International Law on multilateral treaties generally holds that parties to a multilateral agreement can form subsequent agreements between a subset of the membership of the wider agreements
. They may vary their rights and obligations between themselves.
 In the Turkey – Restrictions on Imports of Textile and Clothing Products
 (“Turkey Textiles”), the latter argument was affirmed
.

3.2. “Purposive” Interpretation of GATT Article XXIV
GATT Article XXIV (4) states that the purpose of a CU or an RTA should be trade facilitation and not increasing barriers to trade with non members.
 According to the WTO Appellate Body (“AB”) in Turkey Textiles
 case, the objective of trade regionalism lies in complementing the global trading system and not supplanting them
. RTAs are therefore expected to increase trade and not raise barriers to trade.
 Does this mean that an RTA can be challenged on the ground that it has trade diverting and not trade creating effects? Will the Appellate body accept such an argument? What kind of evidence will it accept in this regard? Expert economists can submit evidence as to whether an impugned RTA has trade creating or trade diverting effects. But in many cases, such data may not be available and even if it is available, it can be interpreted either ways. AB or Panel, in principle may accept these arguments but it is debatable as to how much weight it will give to such evidence. In any case, it can not trump the legal issues involved in it. 
The opposite perspective is that paragraph 4 is a chapeau for the subsequent paragraphs and embodies general rules, particularly a “purpose” test for a proposed RTA.
 
The WTO AB now has put an end to this long-standing interpretative debate. In the case of Turkey Textiles
 case, it laid down certain propositions. Firstly, the AB reaffirmed the principle that exceptions under Article XXIV are for facilitation of trade and not to raise barriers to trade with third countries and that this is an “economic test”
. Secondly, it stressed that Paragraph 4 contains purposive and not operative language.
 Thirdly, it does not set forth a separate obligation itself but, rather, sets forth the overriding and pervasive purpose for Article XXIV, which is manifested in operative language in the specific obligations that are found subsequently in Article XXIV.
 Fourthly, chapeau of paragraph 5, and the conditions set forth therein for establishing the availability of a defense under Article XXIV, must be interpreted in the light of the purpose and “context” of CU set forth in paragraph 4.
 In other words, there is no separate “purpose” test for the establishment of an RTA. Fifthly, with regard to CU, it laid down a two part test. It observed:


“First, the party claiming the benefit of this defence must demonstrate that the measure at issue is introduced upon the formation of a customs union that fully meets the requirements of sub-paragraphs 8(a) and 5(a) of Article XXIV.  And, second, that party must demonstrate that the formation of that customs union would be prevented if it were not allowed to introduce the measure at issue.  Again, both these conditions must be met to have the benefit of the defence under Article XXIV.”


There are several things to be noted here. The tests and other propositions laid down for CU are equally applicable to an RTA to the extent permitted by text applicable to an RTA. It is not clear as to what is the import of saying that paragraph 4 is “purposive” but not “operative”. It also says that there is an “economic test” in paragraph 4. If there indeed is an “economic test” then it becomes an operative part. If it says that the subsequent paragraphs of Article XXIV have to be interpreted in light and “context” of paragraph 4, then it is in a sense an “operative” part; language of paragraph 4 can then be used as a test to check the compatibility of an RTA. Isn’t it an anomaly to say that a provision is “purposive” and not “operative” especially when it also encompasses an “economic test”? If there is an inherent “economic test” to paragraph 4 then why is it not “operative”? Surely, subsequent paragraphs can derive their “context” from paragraph 4 but it still does not take away from the operative power of paragraph 4. This argument becomes all the more compelling in light paragraph 2 of the 1994 Understanding which clarifies that the effects of the resulting trade measures and policies of the new regional agreement shall not be more trade restrictive, overall, than were the constituent countries’ previous trade policies.
 It is submitted that this phrase gives some ground for members to approach the Dispute Settlement Body (“DSB”) of WTO for seeking its enforcement and under paragraph 12 of 1994 Understanding,
 thereby making it operational. AB’s interpretation in this case leaves a lot to be desired.  

3.3. The “Substantially All Trade” Requirement

GATT Article XXIV requires a CU or FTA to eliminate trade barriers on “substantially all the trade” amongst its members.
 In addition, the definition of a CU requires each member of the union to apply “substantially the same duties and other regulations of commerce” to trade with non members.
 The percentage required for determining what a “substantial” amount is has never been defined. GATT contracting parties never reached any consensus on the interpretation of “substantial”
. The WTO Secretariat acknowledged that “differences of opinion among participants in working parties regarding the interpretation of the ‘substantially-all-trade’ requirement in Article XXIV. This has been a major reason why working parties have not reached a consensus on the GATT consistency of individual agreements.”
 

The issue is whether the concept of “substantial” should be understood in qualitative terms, that is, an RTA should not exclude major sectors or in quantitative terms to mean percentage of trade of the members covered? The pure quantitative approach was rejected in GATT’s examination of the Stockholm Convention establishing the European Free Trade Area (“EFTA”).
 The Convention expressly excluded trade in agriculture products, which was a major sector in the EFTA countries. The argument by EFTA countries was that the phrase in Article XXIV is “substantially all the trade” and not “trade in substantially all the products” Due to the consensual nature of GATT as mentioned earlier, GATT Working Party could not make any conclusive decision on this aspect. However, they agreed and noted in a non binding manner, that no important segment of trade can be omitted from an agreement if that agreement is to meet”substantially all the trade” requirement.
 In Turkey Textile
case, AB further explored the dimensions of the term “substantially all the trade” and held that it is not the same as all the trade, and is something considerably more than merely some of the trade.
 (Emphasis Added) With regard to the qualitative and quantative aspect, it gave an interesting twist to the case by clarifying that the term “substantially” in paragraph 8(a) of Article XXIV has both qualitative and quantitative components.
 It observed:

“[t]he ordinary meaning of the term "substantially" in the context of sub-paragraph 8(a) appears to provide for both qualitative and quantitative components. The expression "substantially the same duties and other regulations of commerce are applied by each of the Members of the [customs] union" would appear to encompass both quantitative and qualitative elements, the quantitative aspect more emphasized in relation to duties.”
 

Again, these terms have been interpreted in light of CU and not an RTA, and therefore, these terms have limited applicability. Also, since the compatibility of an RTA with a WTO was not an issue before the AB, aforementioned are mere observations and in any case, a subsequent AB or Panel is not bound by a former Panel or AB report. AB has essentially laid down the broad contours of terms and has clarified general import of these terms. Specificities and its precise application could only be done in a case where a RTA’s compatibility is an issue before Panel or AB. This is a good exercise in interpretation as AB has left the interpretation for an appropriate matter in future.     

3.4. Requirement for Duties and ORCC

Paragraph 5 (b) of Article XXIV essentially states that duties and ORCC “shall not be higher or more restrictive than the corresponding duties and other regulations of commerce existing in the constituent territories of RTAs prior to the formation of the RTA.” This implies that RTAs shall not become more restrictive than they were prior to its formation.
 This logically flows from the purposive paragraph 4. For an RTA to be WTO compatible, it is imperative that other members of WTO are not discriminated by RTA members. Also, there is a crucial difference between the language of Paragraph 5 (a) dealing with CU and Paragraph 5 (b) dealing with RTAs. In the former case, the phrase used is that duties and ORCC “may  not on the whole be higher or more restrictive”
 [Emphasis Added]  than what they were before formation of CU. Whereas, for RTAs, the phrase used is “shall not be higher or more restrictive”
 [Emphasis Added]. This is necessary as formation of an RTA does not involve creation of a common external regime for the members to apply to third countries. There is no process of adjusting each party’s external regime upward and downward to reach a common target. Instead, each party to the RTA keeps in place its own regime for trade with third countries. This differs markedly from the process involved in formation of a CU. Turkey Textiles
 case has elaborated on this aspect in detail and it is beyond the scope of this paper to deal with it here.       

3.5. Enabling Clause RTAs and Developing Countries

Article XXIV is not the only GATT rule that permits discrimination in the form of RTAs. The 1979 Enabling Clause allows a departure from the MFN treatment where it benefits developing countries. Under this clause, Developing and Least Developed Countries are provided with a more lenient set of conditions than Article XXIV for formation of RTAs. 
 Under it, RTAs among the developing countries need to comply with the following conditions:

(1) RTAs among the developing countries shall be designed to facilitate trade between the parties and not to raise barriers to or create undue difficulties for their trade with other members, and

 (2) Such RTAs shall not impede the liberalization of trade between the parties at the multinational level. 


The Enabling Clause drops the significant condition of the coverage of “substantially all trade” whether qualitatively or quantitatively. It also, allows developing countries to reduce tariffs on mutual trade in any manner possible. It leaves this completely to the discretion of participating members. This is necessary as it trade liberalization amongst the developing and least developed countries as considered as a bonus in 1979. They were (and to an extent even today) were not comfortable with any sort of liberalization so any effort in this regard was a welcome step. This reduction of tariff and non tariff measures has to be done “in accordance with criteria which may be prescribed” by the WTO members. This is necessary to ensure that General Principles of WTO such as Most Favored Nation, National Treatment and Non Discrimination are not given a go by within these RTAs. Like RTAs under GATT Article XXIV, notification of the introduction, modification, and withdrawal of such RTAs among developing countries is also required for transparency purposes.  

The interpretation of the Enabling Clause has given rise to controversy among the WTO members. In particular, the WTO Secretariat notes that “the Enabling Clause does not contain references to Article XXIV, an omission which has left unclear whether the Enabling Clause applies in situations where that Article does not, or affects the terms of the application of that Article, or represents, for developing countries, a complete alternative to the Article.”
 The Uruguay Round Understanding on Article XXIV also does not mention the Enabling Clause and thus does not contribute to clarifying the issues at stake.
 

3.6. The GATT Working Parties and the WTO CRTA 

Under Article XXIV (7), parties to a RTA must notify and submit the plan and all necessary information for the formation of a RTA to the contracting parties for examination.
 Notification is generally followed by the establishment of a working party with the terms of reference to examine the compatibility of the relevant RTA with GATT and submit a report to the Governing Council of the members.
  The Council then adopts the report and makes recommendations according to the norms of Article XXIV (7).
 

This procedure has not worked in practice. For instance, The Working Party and the European Economic Community (“EEC”) signatories could not reach an agreement on the legality of the EEC under Article XXIV. The final report on the compatibility of the treaty of Rome with GATT 1947 concluded: “due to insufficient information at the time, it was not possible to pursue the examination.”
 There was a strategic reason for delegalizing the EEC too. EEC included six important founding members and any such move would have seriously affected the viability of WTO itself. 

One of the inherent problems with Article XXIV was the requirement of consensus for any action to be taken against the violators in the GATT era. This created a situation where the guilty member country could become Judge in its own cause and stall any action against itself.
 Thus, no RTAs were condemned, while few received approval.
  Consequently, while there were many GATT working parties that considered the various RTAs, only one RTA was ever able to be certified as GATT compliant by the working groups.
 This may change after the establishment of WTO in 1994 and adoption of 1994 Understanding, paragraph 12 of which affirms the right of members to invoke Dispute Settlement Understanding (“DSU”) relating to CU, FTAs or interim agreements leading to the formation of a CU or FTA.
    

  To improve the examination process, the WTO's General Council established the CRTA in 1996 to replace the GATT Working Party review process.
 The CRTA was granted the following terms of reference: 

    (a) to carry out the examination of agreements [RTAs] in accordance with the procedures and terms of reference adopted by the Council for Trade in Goods, the Council for Trade in Services or the Committee on Trade and Development, as the case may be, and thereafter present its report to the relevant body for appropriate action; 

    (b) to consider how the required reporting on the operation of such agreements should be carried out and make appropriate recommendations to the relevant body; 

    (c) to develop, as appropriate, procedures to facilitate and improve the examination process; 

    (d) to consider the systemic implications of such agreements and regional initiatives for the multilateral trading system and the relationship between them, and make appropriate recommendations to the General Council; and 

    (e) to carry out any additional functions assigned to it by the General Council.

3.7. “Necessity” Test for an RTA or CU

The AB in Turkey Textiles laid down three conditions when Article XXIV is invoked to justify a WTO inconsistent measure. They are:

1. The deviation from the WTO rules must take place upon the formation of the RTA and not after the creation or completion of the RTA.

2. The burden of proof is on the member invoking Article XXIV or other rules on RTAs to justify its deviation from MFN and other rules of GATT under an RTA. That member has to prove that its RTA is in full compliance with both paragraphs five and eight of Article XXIV. 

3. The specific measure under challenge must be necessary for the formation and completion of the RTA. 

The first two rules are self explanatory. It is the third rule that is of some interest. This is the basis for the “Necessity” test. Member also has to demonstrate that the formation of the CU would be prevented if it were not allowed to introduce the measure at issue.
 This was again held in the light of case involving a CU, there is no reason for not applying the same logic to an RTA. Therefore, every provision claimed as justified under an RTA has to be absolutely necessary for the formation and operation of an RTA for passing the GATT Article XXIV muster. This is a laudable development, import of which will only be appreciated in future when an RTA’s compatibility comes up for determination. This imposes a stringent criterion on RTAs. This will ensure that an impugned RTA provision can only be allowed to deviate from GATT’s fundamental principles if it goes to the heart of the RTA. 

3.8. From GATT to WTO – What Has Changed?
As has been noted earlier, the problem with GATT was that there was no efficient Dispute Settlement Procedure that would have made life easier for a party to challenge the legality of a RTA. Reports of the Panel had to be adopted by consensus. As has been noted earlier, this was a significant drawback as an infringing party could easily veto the Panel Report. For far too long, working parties sat on the legal issues of the RTAs and rarely came out with any suggestions or recommendations. This changed with the establishment of WTO and an effective DSB in 1994. Now, members had, what has been famously called, “Nuclear Option”
; that is, member countries challenging the legality of an RTA before a WTO Panel straight on. This right was also reaffirmed in Paragraph 12 of the 1994 Understanding. This option has not been exercised yet and even in Turkey Textiles
 case, this issue was not argued before the AB, although it was raised by Philippines as a third participant.
 At the same time, the AB affirmed that it had jurisdiction to examine the compatibility of an RTA according to Article XXIV. At this point, AB has muddled its analysis. It qualifies above proposition by saying that  it could not usurp the function of the CRTA in looking at the compatibility of the entire CU. This part is confusing as firstly it claims a right, secondly it qualifies the right claimed and thirdly it does not mention the extent to which this right is qualified. What will be level of scrutiny? It is submitted as this issue was not before the AB; the observations with regard to the qualification are Obiter Dicta. Also, 1994 Understanding clearly affirms the jurisdiction of DSB
 over disputes arising out of the formation of an RTA. Therefore, the qualification is devoid of any merit. 
4. Towards an International Law based Interpretation? 


In this part, I attempt to draw some sort of coherence in the relationship between International Law and International Trade Law. There is no doubt that International Trade Law, as partially reflected in WTO law and policy is a subset of International Law and two can not develop in ‘clinical isolation’. From the perspective of International Law, RTAs and WTO’s constituting documents are independent treaties having an equal status. Even though, in realistic terms, WTO has considerably more influence and clout, legally, they have equal status. Therefore, it is imperative that we examine this aspect in light of International Law. Issues such as, which treaty will prevail in case of conflict, choice of appropriate jurisdiction will assume importance in case of future conflict between the two.  
4.1. VCLT, 1969 and approaches for clarifying the legal relationship between WTO and RTAs

Oppenheim observes that the purpose of interpreting a treaty is to establish the meaning of the text which the parties intended it to have in relation to the circumstances in which such question arose.
 Identifying the intention of the parties is not as easy as it sounds. Legal jargon and cultural differences may make the process of finding intention uncertain and it may prove to be elusive. Article 31 of the 1969 convention helps in performing this exercise. Interpretation of treaty with the view of avoidance of conflict involves a two pronged process; firstly, intention should be to avoid the conflict by reasonable interpretation and reconciliation of issues and if same cannot be achieved, then secondly, settled rules of treaty interpretation should be looked into to see which of the two treaty prevails and to what extent. 
4.2. Good faith in Treaty Interpretation 

The fundamental principle of treaty law is that treaties are binding upon the Parties to it and same must be performed in good faith
. This is also known as pacta sunt servanda and is arguably the oldest rule of international law. This is also the fundamental premise of all international agreements.
 This minimum belief has to exist in all international agreements since International Law has weak enforcement mechanism. Without this fundamental belief, states will be hesitant in entering into treaties leading to unnecessary strife among sovereign nations. Apart from the necessity for this as a matter of general principle which is in the best interests of both parties, it follows from Article 26 of the 1969 convention, which imposes upon parties to a treaty the obligation to perform it in good faith.
 It can be argued that the good faith principle also entails that states are presumed to have negotiated all their treaties in good faith, taking into account all their other International Law obligations under GATT and RTAs. In this context, the WTO Agreement, as with any other treaty, should be interpreted taking into account other applicable and relevant rules between the same parties, with a view to avoiding conflicts with other relevant rules of International Law applicable to the relations between the same countries. This has also been affirmed in WTO DSU
.              

Article 31.3 VCLT, 1969 mandates that some action of the parties, following the conclusion of the treaty, may be taken into account together with the context. Article 31.2, 31.3 and 32 provide basis for reference to other treaties, general principles of International Law or other legal instruments or acts, when interpreting a treaty. Article 31.3 recognizes that treaty has to be interpreted dynamically and in accordance with the practices of the signatories. Therefore, it allows for the consideration of actions subsequent to the conclusion of the treaty as an authentic guide to interpretation. Article 31.3 (a) refers to any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions. Article 31.3 (b) refers to any subsequent practice that constitutes the agreement of the parties regarding its interpretation. Therefore, there is ample scope for considering an RTA post to WTO Agreement as an act, action or to be more precise, an agreement altering the legal relationship between the concerned Parties that should be taken into account in interpreting the WTO Members’ obligations under the WTO Agreement. This still does not address the status of pre WTO Agreement RTA. Therefore, for the purpose of our discussion, the most relevant and important paragraph is Article 31.3 (c).

This provides a WTO DSB an option to consider vast sources of International Law. Therefore, while interpreting a WTO provision, it is possible to consider a provision of an RTA. Another point that has to be noted is that the latter half of the Article 31.3 (c) restricts the use to such provision of the RTA to which both the disputing parties of WTO are members.
 It gives a window for consideration of other treaties. The effort is towards harmonization of treaties and avoidance of conflicts as far as possible.    

4.3. Avoidance of Conflict

There is a general presumption that states do not enter into conflicting obligations.
 All the obligations of the states are supposed to be cumulative and mutually supportive. But in most cases, governments do not have a clear understanding of what obligations it is entering into. With the increasing work load of government, different departments or the same departments may enter into different agreements subjecting a state to conflicting obligations. So there is always a possibility of conflict between different treaties. Amongst the many definitions of ‘conflict’ in international law, the under mentioned suggested by Jenks has found favor with WTO DSB. According to him, for a conflict to exist, three conditions must be satisfied:

a. 1. State must be bound by two different treaties.

b. 2. The treaties must cover the same substantive subject matter.

c. 3. Provisions must impose mutually exclusive obligations.
    

In the WTO, this narrow definition of a conflict was upheld in WTO law where the Appellate Body observed:


“A special or additional provision should only be found to prevail over a provision of the DSU in a situation where adherence to the one provision will lead to a violation of the other provision, that is, in the case of a conflict between them.”
 

In this case, Appellate Body was addressing the possibility of conflict between the Special and Additional Rules of the Understanding on Rules and Procedures Governing the Settlement of Disputes for Anti Dumping Disputes
 and the general provisions of the DSU
. This was an internal conflict where provisions of the two separate agreements of the same treaty were in apparent conflict. But this same interpretation can be safely applied in case of conflict between two different treaties; GATT and RTAs. In my opinion, this definition of conflict has several shortcomings. Firstly, it does not explain for many situations in International Law where a rule may permit certain thing and another rule may give right to restrict it. Secondly, it does not say that one has to restrict it but gives a party authority to do so. In this, following the definition of conflict given above, there is no conflict in WTO Law sense because party can observe both the Treaties. But for this, it may have to give up its right to exercise its power under the second rule. The second rule gives a party authority to restrict or not to restrict. But WTO would insist that since a party can comply with both the rules and avoid conflict, party should not act upon its power under the second rule. Party would therefore forgo its authority to act in a particular manner entitled, under the second rule. 
The important implication out of this is that since there is no conflict in WTO Law sense, the VCLT, 1969 rules for interpretation of Treaty will not come into play. The WTO panel in the case of European Communities – Regime for the Importation, Sale and Distribution of Bananas,
 noted the wider definition of conflict which in my opinion is the correct position. This panel included within the notion of conflict “the situation where a rule in one agreement prohibits what a rule in another agreement explicitly permits”.  It can always be argued that it is the responsibility of states to ensure that they do not enter into conflicting obligations but this does not solve the problem at hand of conflicting rights and its legitimate exercise. 
4.4. Irreconcilable conflict

The second stage of analysis comes into play once all efforts at avoidance have failed to solve the problem. With respect to relationship between GATT and RTAs, any conflict will squarely fall within this test as treaties cover the same substantive subject matter and such provisions will impose mutually exclusive obligations. Also, members of RTAs should also be the members of WTO. Therefore, even with a narrow construction of definition of conflict, such conflict can not be avoided.
There are three rules that can be used to resolve the conflicting provisions. It is submitted that there is no hierarchy among these rules and there application will be dependant upon the facts and circumstances of each case. Article 30 of VCLT, 1969 stipulates two main rules governing conflict between treaties relating to same subject matter and the same parties.  

4.4.1. “Conflicts Clause”
A treaty may specify that it is subject to, or that it is not to be considered as incompatible with, an earlier or later treaty, in such a case, the provisions of that other treaty prevail.
 Conflicts clause, therefore, specifies the relationship of that particular treaty with other treaties. The clause may concern a prior treaty, a future treaty or any unspecified treaty of past or future.
 For example, these provisions can be of following types; “the treaty prevails over all other treaties, past and future”
, “the parties shall not enter into later inconsistent treaties”
, “an existing treaty shall not be affected”
, “for parties to it the treaty prevails over earlier treaties”
, “compatible supplementary treaties are permitted”
, “comprehensive provisions”
 and “successive constituent instruments of an international organization”.
 

The point being that in case member states choose to clarify their obligations with regard to another treaty, their decision in that regard will be respected. If a treaty does not contain such a nature of conflict clause, Article 30 will come into operation as it signifies codifies customary law.
            

4.4.2. Lex Posterior
A Treaty later in time should prevail over the earlier one when they are on the same subject matter.
 Where reconciliation is not possible or there is no “conflicts clause”, this rule provides some guidance in deciding which treaty will have preference. Article 30.3 allows the treaty later in time to operate when two disputing states are parties to two treaties dealing with the same subject matter. It is clarified that both the treaties remain in force but the preference in that particular instance is given to the treaty later in time. Further to this, with reference to the subject matter, it is possible that two treaties will simultaneously have bearing over the same dispute. With specific reference to an RTA, there are RTAs dealing with say ‘Anti Dumping’ which will act parallel to ‘Anti Dumping’ rules under WTO. It has been observed that in International Law, there is State Practice for more than one treaty to bear upon a particular dispute.
 A given act of state may violate its obligations under more than one treaty. There is frequently a parallelism of treaties, both in their substantive content and in their provisions for settlement of disputes arising there under.
             

4.4.3. Lex specialis derogate generali 
This rule stipulates that a special law derogates from the general law and hence should be given preference over the latter. This principle has been recognized by the Customary International Law and has been recognized by International Court of Justice (“ICJ”) in several cases.
 The object of such a rule is that when a subject matter is dealt with in specific terms, the general rule is somehow set aside in favor of the specific one. It has been argued that lex specialis is only a principle of interpretation according to which a matter governed by a specific provision is thereby taken out of the scope of a general provision.
 But at the same time, H.Aufricht has argued that lex specialis is an exception to the lex posterior rule, which cancels out, supersedes or abrogates the general clause if it provides for a special regime of rules.
 

The relationship between the lex specialis and the lex posterior rules is complicated and may best be understood when specific treaty provisions are examined, so that the specific intention of the parties is well identified. In a particular case, the more thorough the coverage of the lex specialis provisions, the easier it will be to interpret the later and general law as not having abrogated the earlier one. Thus complying with the mandate of Article 30.3 which stipulates that earlier treaty applies to the extent that its provisions are compatible with the later one. Similarly, the same result is reached if one considers that the lex specialis and the lex generalis deal with different subject matter. The earlier treaty lex specialis would continue to apply with the later one since it is compatible with it.
 All said and done lex posterior and lex specialis are applicable rules of International Law which must be taken into account by a DSB when interpreting a treaty such as the WTO agreement.      

4.5. Conflict or Overlap of Jurisdiction

There is a clear and distinct possibility of conflict and overlap of jurisdiction due to the proliferation of RTAs with their own Dispute Settlement Mechanism (“DSM”). Although a number of Treaties provide for the choice of forum clause or an exclusive forum clause, an overlap and even clash of jurisdiction is unavoidable due to the quasi-automatic and compulsory nature of the WTO DSM. All the more so, because WTO Agreement covers a significant array of issues and the very nature of trade itself; touching on several aspects of policy making.  

4.5.1. Dispute Settlement Mechanisms in the WTO and in RTAs

The relationship between the DSM of the WTO and that of RTAs demonstrates the difficulties surrounding the issues of overlaps or conflicts of jurisdiction
 and of hierarchy of norms in International Law.  The choice of dispute settlement forum is often an expression of the importance that States give to the system of norms that may be enforced by the related DSM
. For instance, if the same States, parties to two treaties A and B that contain similar obligations, provide that priority or exclusivity is given to the DSM of A over that of B, this is another way of saying that States are expressing their choice to favor the enforcement of treaty A over treaty B.

Problem with RTAs is that GATT, on the one hand, authorizes WTO Members to form an RTA but on the other, it may put such conditions that may make it difficult for its functioning. For instance, DSU gives DSP or AB a quasi - automatic jurisdiction over issues arising out of the WTO Agreement. RTAs are formed pursuant to the WTO Agreement but at the same time, their status is independent of WTO and they have an equal status in the eyes of International Law. Therefore, in case of a dispute, between RTA members, they may be justified in using either the RTA’s internal DSM or that of WTO. When the DSM of two agreements is triggered in parallel or in sequence, two tribunals may claim final jurisdiction over the matter, and they may reach different, or even opposite results. The question in such cases may then be as to what exactly is the source of the right being claimed under? If the rights are claimed pursuant to the RTA, then RTA’s DSM will have precedence but if it is claimed under GATT, then WTO’s DSM will have precedence.
 So far so good but it still does not address a key issue in such nature of Agreements; WTO and RTAs by their very nature will, more often then not, cover the same set of issues. Also, authority of WTO DSM to examine the legality, status and compatibility of a separate and independent legal treaty is questionable. One way of answering the second question is that WTO is not acting akin to the Supreme Court of a country and examining the constitutionality of legislation. It is acting pursuant to a complaint by a member claiming that his rights under the WTO Agreement have been violated due to the action of another member in forming an ‘illegal’ RTA. That does not meet the test of Article XXIV. So essentially, it is acting to protect the rights of members pursuant to that of GATT over which it has jurisdiction. It is not its intention to examine the larger question of legality of an independent treaty. In terms of fairness, it is only justified that if a member of RTA and WTO takes advantage of WTO, it should also submit to the obligations of WTO and therefore, fetters will be placed on his right to contract out of the system through an RTA.   
4.5.2. Potential Scenario of Overlaps of Jurisdiction between RTAs and the WTO – NAFTA and the WTO DSM
NAFTA provides that a forum can be chosen at the discretion of a complaining party and gives preference to the NAFTA forum when the action involves environmental, SPS or standards-related measures.
 It further provides that, if the complaining party has already initiated WTO procedures on the matter, the complaining party shall withdraw from these proceedings and may initiate DSM under NAFTA
. But Article 23 of the DSU stipulates that violation of the WTO Agreement can be addressed only according to the WTO mechanisms. How can Article 23 and the quasi-automatic process of the DSU be reconciled with the preference and, in some circumstances, the exclusive priority given to the NAFTA DSM for obligations, which are similar in NAFTA and in WTO? For instance, Article 301 of NAFTA explicitly refers to Article III of GATT
. In a hypothetical case where a NAFTA State’s domestic regulation violates Article III of GATT and Article 301 of NAFTA, the defending party may prefer to have the matter submitted to a NAFTA panel but the complaining party may prefer to have the matter addressed in the WTO.

It is difficult to foresee how and in what manner will a WTO Panel restrain itself from exercising its jurisdiction once a dispute is initiated under the DSU on the ground that similar or related procedures are being pursued under an RTA
. It may defer jurisdiction if parties agree to enter into consultations but it is unlikely in the scenario mentioned above. Coming back to NAFTA - WTO example again, a WTO panel would not examine any allegation of a NAFTA violation but it could be asked to examine an alleged WTO violation, which would in essence be similar to the NAFTA violation. Here, if a NAFTA party initiates a WTO proceeding on specified matters where NAFTA DSM has precedence over WTO, it may violate NAFTA but at the same time it has a discretionary right to initiate WTO DSM. This brings me to the question of narrow definition of conflict which I discussed earlier. Conflict here can be resolved by arguing that NAFTA should be allowed to take precedence over WTO as NAFTA rule is mandatory in nature on the specified subject matter whereas WTO is discretionary. But this definitely takes away from the fuller participation and exercise of a right under WTO. 

Rather than relying on the interpretation of term ‘conflict’, it will be more prudent to rely on the rule of Lex Posterior; that is, WTO being a treaty later in time than NAFTA, it will prevail over NAFTA in case of conflict. But the counter argument is that a special trade relationship has come into existence between the NAFTA parties, flowing from NAFTA and this supersedes the general relationship between the NAFTA parties, flowing from WTO. This seems to be a reasonable approach to the problem. In any case, NAFTA DSM will only be applicable when the disputes are emerging from the NAFTA and not from GATT and other Agreements under its aegis. If there are disputes emerging from the latter, than WTO DSM is the appropriate forum. 

But this again leaves a question unanswered. What happens if an RTA member, dissatisfied with the ruling of an RTA DSP or AB, takes its dispute to WTO DSP and seeks redressed under WTO rules, claiming injury under WTO Agreement? It is not clear if principle of Res Judicata is accepted under WTO law. This takes away from the coherence, certainty, stability and viability of an ‘International Rule of Law’ from international commercial dispute resolution process. WTO may very well exercise or decline to exercise it jurisdiction over such matters. This will then be dependant on stakes involved, credibility of RTA DSM, extent of similar coverage of WTO and RTA over the matter and clout of parties; intangible factors not relished by any international trade lawyer
. Therefore, the greater the number of RTAs, greater is the institutional threat to WTO. 
  

4.6. Effect on Third Parties 

A Treaty binds the contracting States only and reaffirms the general rule that a Treaty does not create either obligations or rights for a third State without its consent.
 This is based not only on the general Law of Contract but also on the Sovereignty and Independence of States.
 This principle is very important for examining the relationship in case of conflict between two WTO members where only one of them is party to an RTA. There are only two exceptions with regard to it. Firstly, when a rule in a Treaty becomes a part of International custom, it becomes binding on non- parties. And secondly, when third State benefits from the impugned Treaty, in the sense that it expressly or implicitly assents to the creation of the right, a proposition accepted by leading authorities.
 

The Turkey Textiles
 AB made a relevant observation on the rights of third parties. Turkey case affected the rights of India, a third party and AB indicated that WTO intervention would be possible in certain cases even where the infringement was internal.
 Reliance was placed on Article 41 of VCLT 1969 which states the circumstances where parties to a multilateral agreement could modify the obligations between themselves. Article 41 stipulates that two or more of the parties to a multilateral treaty may conclude an agreement to modify the treaty as between them alone if the following conditions are met
:
1. The possibility of such a modification is provided for by the treaty
;

2. The modification in question is not prohibited by the treaty. 
3. It should not affect the enjoyment by the other parties of their rights under the treaty or the performance of their obligations
. 
4. It should not derogate from a provision which is necessary for the effective execution of the object and purpose of the treaty as a whole.
 
Applying the aforementioned rules to the RTA – WTO scenario, firstly, it is clear that possibility of such modification and its extent is provided for in Article XXIV of the main treaty itself and by implication; it is not prohibited by the GATT. Secondly, such an RTA cannot affect the rights and performance of obligations towards third parties. This fits squarely into the case before us here. If rights of the third parties are affected by an RTA, WTO DSP and AB are well within its right to uphold such obligations under Customary International Law. Thus, Turkey's adoption of quotas to discriminate against India was a violation of articles XI and XIII of the GATT. The act of joining an RTA does not modify any of the rights and obligations of a Member towards other Members under WTO instruments, as illustrated by the fact that the assumption of Article XXIV (5) is that parties to RTAs can resort to all of the regulations of commerce available to them under the various WTO instruments in the conduct of their commercial relations with third countries.”

Joost Pauwelyn has noted several important points in this reference and her assertions are outlined hereunder. Firstly, WTO is an integral part of International Law
. They are not closed or self contained regimes; they were created in the wider context of general International Law, as well as other Treaties
. This other International Law continues to apply in the WTO unless the WTO Treaty has contracted out of it. Secondly, and this is very important in our context, the International Law they may apply in resolving the claims under WTO Treaty is not limited to WTO Law only.  It includes all rules of International Law applicable to the relevant parties
. This would imply that a party should be allowed to invoke non – WTO rules as a justification for breach of WTO rules, even if the WTO Treaty itself does not offer such justification for breach of WTO rules
. Therefore, International Law fills gaps left open by WTO Treaty. This ties up with the larger argument of this paper that WTO Treaty must be interpreted in light of the relevant rules of International Law and not in ‘clinical isolation’. Fourthly, interpretation may result in ‘interpreting away’ of apparent conflicts, but it does not resolve genuine conflicts between WTO rules and other rules of International Law. Moreover, any interpretation of the WTO Treaty must be based on the common intentions of all WTO members and not merely those of the disputing parties. 

IV. Conclusion

Article 3(2) of the DSU requires that the WTO agreements should be interpreted with the 'customary rules of interpretation', and as the AB stated in the Gasoline
 case that these agreements must not be interpreted ‘in clinical isolation from International Law’, the reference to the massive body of rules existing in International Law cannot be denied. These rules will include the general principles of law and the rules on the resolution of conflicts of law as well. An ‘International Law’ approach to reconcile conflict between WTO and RTAs is a good approach to address the issues. Reading in of international legal principles and other applicable laws into GATT will allow WTO DSP or AB to take into account other rights and obligations of members. Also, I have already highlighted the process by which WTO may be able to reduce the possibility of conflict of RTAs and GATT and what it can do in case of conflict. Rules for rights of third parties also ensure that they retain their sanctity even if WTO rules on RTA can not ensure the same.   

So where do we go from here? I can not answer this question. It is best left to WTO members. WTO Secretariat, researchers and academicians can only highlight the pitfalls and create awareness about the process of giving more space to RTAs over WTO. Obligation and responsibility rests on WTO members. The larger ‘institutional’ threat’ to WTO may turn out to be a more serious threat then anything it has seen in recent past. Looking into the future, WTO has an obligation to seriously look into the issues involved in the RTA creation and ensure that integrity of WTO is not violated. 
RTAs should not supplant multilateral trade liberalization under the auspices of the WTO. RTAs should not be accepted as alternatives to the WTO. Even though more than 162 RTAs are in force in the world, the WTO is not irrelevant. Countries have concluded eight rounds of negotiations on a multilateral basis and have committed to complete the Doha Round by 2005. Thus, the WTO is still the main engine of trade liberalization, at least viewed as such. Consider the possibility where some countries are excluded from all RTAs. Their right to MFN under WTO becomes a mere theoretical possibility. There is no denying that even if RTAs meet all criterions under Article XXIV, it still amounts to discrimination. RTAs were supposed to be an exception but now this exception has become a rule. Should this be permitted? It has he potential to restrict the future growth of multilateralism. We do not to divide the world into trade blocs. Political and economic consequences will be enormous in the long run. 

Problem is further compounded by weak discipline of Article XXIV; partly by original design and partly by bad-faith of WTO members. WTO members have failed to carry out their obligations in good faith with respect to RTAs. Article XXIV is not so ambiguous as to make compliance impossible. Members had their chances in eight rounds of negotiations to clarify Article XXIV; they failed to do so. Accordingly, the blame should not be exclusively on the text itself or on the GATT Working Parties or their institutional successor, the CRTA. But, the consequence, of course, is clear: the RTAs are frustratingly undisciplined. No effective mechanism exists to ensure that they are trade creating and do not disproportionately harm the interests of third countries.

 It is indeed encouraging that in Doha, members took the mandate again to improve disciplines on RTAs. The Doha Round is certainly another opportunity to ensure RTAs do not fragment the world trading system. The WTO members must reaffirm the oath they take in forming RTAs as enshrined in Article XXIV (4); namely, "the purpose of a customs union or of a free-trade should be to facilitate trade between the constituent territories and not to raise barriers to the trade of other contracting parties."
 

The proposed ‘nuclear option’ of bringing in a carefully prepared and targeted case to challenge an RTA will brig about much clarity and force members to seriously delve into these issues. In light of Paragraph 12 of 1994 Understanding, there is enough ground to bring forth such action.     
EU – Chile Swordfish dispute brought this debate out in the open when WTO Law came into open conflict with UNCLOS
. That dispute was amicably settled but it reached a stage where EU went to WTO DSP and Chile to UNCLOS Dispute Settlement Body. It would have been interesting to see what would have happened if both the bodies had gone ahead with the adjudication of the dispute. It highlighted the interrelationship between Trade Law and Environment Law and problems arising from conflict of jurisdiction between two international Bodies. Similar problems may also arise with potential conflict between WTO and RTA.


We have to be careful to see that RTAs do not take away the incentives of major players to take the multilateral route. This will further deepen the crisis in the WTO what with already stalled negotiations. RTAs work like nicotine addiction. They are good to start with, give a good high in the beginning, are difficult to get away from, have negative consequences but are conveniently ignored and are fatal in the long run.     
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