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Abstract.

Geography has almost become obsolete. The world’s goods and
services can now be accessed instantaneously by electronic commerce. Small
and medium sized countries have felt the cold winds of change blowing, and
have adopted the “safety in numbers” philosophy. Regional organisations
throughout the world have sprung up, with their original raison d'être the
encouragement and development of regional trading blocks. Two of the most
developed regional groupings are the EU/EC and NAFTA. These two
organisations represent two quite different philosophies of regional trade
groupings, with contrasting legal structures. The advent of Trade
Globalisation, with the founding of the WTO has brought these two
approaches into confrontation, as each side of the Atlantic Ocean tries to
influence the development on the naissant WTO. This paper examines the
two contrasting legal structures, and the conflict on an inter regional level that
they are engendering.

Introduction:

The end of the WWII brought with it an end of empire, and the weakening of
the states as a regulator of the affairs of man. With the rapid development in
the technology of transport and communication a new age dawned, the age of
internationalism. A parallel development with the break up of old empires and
alliances was the multiplication of the numbers of independent states, many of
them very small, who were now subject to the cold winds of internationalism.
The larger states, such as the USA were not only better able to withstand
global storms, but were often able to dictate terms to smaller and more
vulnerable trade partners. Safety in numbers was seen as a tactic for survival,
particularly in Western Europe, where the benefits of pooling of national
sovereignty for the benefit of all was explored. One of the national leaders of
Western Europe's transition phase, Sean F. Lemass, a former Taoiseach,1

stated that “only in such a regional grouping” can small states “make the best
of their resources and potential, preserve and develop their cultural heritage”.
He even went on to say that small states can “make a contribution to the
progress of Europe and the World”.2
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The first wave of regionalism is best represented by the European
Community, with formation in 1951 of the European Coal and Steel
Community,3 with the Europe of the six eventually developing into what is
now the complex and highly successful European Union. The success of
European experiment has led to other regional organisations being founded
around the world, such as NAFTA in 1992, with the increasing confidence of
states operating within regional organisations leading to “the trend to formal
regionalisation” being “accelerated markedly.4 The success of such regional
agreements have resulted in “approaches and techniques with have
subsequently found application in the multilateral trading system”,5 the larger
and more ambitious World Trade Organisation in 1994.6

The EC and NAFTA.

In the world of global regionalism, two organisations take prominence, the
EC and NAFTA, with the Australian New Zealand arrangement,7 coming in a
close third. These regional blocks take a broader and more elaborate
approach to regionalism than the other regional arrangements scattered
throughout the globe.8 These two trading blocks do however take radically
different approaches to regionalism, and while regional integration
agreements, to date have had a positive contribution to make to
multilateralism,9 the inherent differences in approach between the two may be
the seeds of future conflicts on the world stage, and is possibly behind the
first signs of friction currently being exhibited at the WTO level.

What is NAFTA?

The NAFTA is a free trade agreement entered into10 by its constituent
parties11 with a view to developing trade in goods and services. It
predominantly addresses the issue of tariffs, and only exceptionally deals with
non tariff barriers.12 In that respect it is less comprehensive than the EC in its
approach,13 but it is more comprehensive than the WTO, covering areas such
as investment measures.14 The NAFTA is supplemented by the NAAEC15 and
the NAALC,16 which merely "establishes for the parties a general obligation
to maintain high labour standards".17 The objective of the NAFTA is merely
to promote economic growth in its member countries,18 and not to achieve the
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ultimate goal of political and social integration which is the stated aim of the
European Community/Union.19 This limited aim is reflected in the nature and
operation if its institutions, which are designed to "co-ordinate the activities
of the Parties and not to make decisions on their behalf,"20 with the primary
institution, the Commission, having only the "power to consider, not to act".21

The Commission is supported by a Secretariat, which is an
administrative institution, divided into national sections,22 thus evincing a lack
of collegiality, which is very much in evidence in the EC/EU.23 The
Commission, amongst its other functions, has a role to play in the resolution
of disputes under the agreement,24 with disputes with the NAFTA are
resolved in a number of different ways, but no permanent judicial organ such
as the EC's European Court of Justice has been established.25

NAFTA adopts a national treatment approach, complemented by
compliance with host-state regulations,26 to trade matters, thereby avoiding
the highly contentious debates concerning the surrendering of national
sovereignty to a supra national body that are currently bedevilling the EC.
However it equally fails to address the problems of "barriers to trade or
investment that result form differences in national policies".27

 What is the EC?

The European Community/Union of the other hand is a sui juris28

entity. The European Union is an Umbrella structure deriving from the
Maastricht Treaty,29 which encompasses 3 pillars, pillar 1 the European
Community, pillar 2, the Common Foreign and Security Policy, and Pillar 3,
Justice and Home Affairs. It is only pillar 1, the EC, which concerns us in this
context.

The European Community (found pursuant to the Treaty of Rome
1957) is a supra national entity which is given legal status by Article 281.30

Member States' sovereignty has, to a large extent, been transferred to the
institutions of the EC, with European law at all times prevailing over
conflicting national law.31 Individuals have a right of recourse to their national
courts in order to enforce European law against fellow citizens or their own
governments.32
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The European Community policy areas are varied, to include trade33

and competition policy,34 but also issues such as the now developing public
health policy,35 Economic and Social Cohesion,36 Social Policy37 and the
Environment.38 Priority is not given to one policy area over the other, and any
disputes arising are dealt with, either at a national level, by the national court
structure, or at a community level, by the permanent European Court of
Justice,39 assisted at times by the Court of First Instance.40

Trade, the subject matter of this paper, is not just an internal Common
Commercial Policy, but also an external one,41 with close knit relations
having been developed between trade and development policy with the EC's
relations with the European Free Trade area countries,42 to develop the
European Economic Area,43 with the Central and Eastern European
Countries,44 with a view to eventual membership of the EC, with the Afro
Caribbean Pacific countries,45 which is mainly developmental in orientation,
and the Euro-Mediterranean Partnership,46 which is currently being designed,
in conjunction with parts of pillar 2, with a view to increasing peace an
prosperity in the region. Relations also exist with the NIS and Mongolia
under Tacis.47 None of there relationships could be construed as strictly trade
arrangements. All comprise various blends of trade, development and other
policy areas, forming a back drop to trade only relationships which currently
exist with the NAFTA countries within the WTO context.

What is the WTO?

The Uruguay Round of Trade negotiations48 led to GATT 1994, which is
expressly provided to be "legally distinct" from the GATT 1947.49 This
particular round of the GATT negotiations was important, as it produced a
new legal order for world trade, represented and protected by the WTO,
which includes a complicated dispute resolution system. The approach of the
WTO is to operate a multi-lateral trading system "based on a non-intrusive,
non- discriminatory, national treatment approach".50 National governments
are free to maintain "divergent policies".51 In the event that national measures
are seen to be adversely affecting trade, compensatory measures may be
provided for under the GATT. The consequence of this non-intrusive
approach of the GATT has resulted in a "lack of dynamism in the multilateral
process",52 which is beginning to chafe at the nexus between the multi-lateral
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and regional trading arrangements, and which could become more than a mild
irritation if left un-addressed.

Such a lack is already being recognised with concepts such as
"equivalent competitive opportunities" beginning to appear in multilateral
negotiations,53 with the recognition that significant barriers to trade result
from differences in national treatment in matters such as the environment and
labour standards. GATT is under pressure to move from the traditional
"trade" policy to a more intrusive "integration" model currently utilised by the
EC, resulting in a loss of sovereignty for its member states in which national
policies are constantly open to challenge.54 Should this developmental route
be taken by the WTO then issues such as sovereignty will become prevalent,
and the ambitious task of reconciling all the member states of the WTO to a
definition of labour standards and environmental protection, which would
satisfy both first world and developing countries will prove to be a formidable
hurdle. The perceived need for environmental measures has still yet to
produce viable regulations as a consensus on provisions "seems to be a long
way off" at not only the WTO, but also the OECD and the UN.55

In the event that no satisfactory resolution can be found to these issues
at a multi-lateral level, then the populous of regional groupings,56 particularly
within the EC, who have surrendered so much national sovereignty,
ostensibly in return for a higher quality of life, will begin to resent the free
flow of goods and services from third countries with lower standards, and
which undermine their own living standards and employment prospects.

The  NAFTA / WTO relationship

Despite the fact that the NAFTA does not expressly enjoy international
personality,57 unlike the EC, and the NAFTA institutions do not have
authority to enter into treaties in their own names,58 there is still scope for
conflicts between the "NAFTA norm systems and the WTO norm systems",59

particularly in light of the fact that in Article 103(2) of the NAFTA, while
recognising GATT obligations, provide that "in the event of any inconsistency
between this Agreement and other such agreements [including the GATT],
this Agreement shall prevail to the extent of the inconsistency, except as
otherwise provided in this Agreement".60 While it would appear that the
NAFTA prevails over the GATT, in the context of Article 103, this
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conclusion is "not a certain one".61 This, together with the fact that under
Article 2005(1) NAFTA, disputes between the parties which may be resolved
between the parties62 under either the NAFTA or WTO regime, leaves to the
complaining party the choice of law applicable.63 It can thus be seen that the
political tenor of the NAFTA prioritises "more direct regional concerns over
more diffuse global concerns."64

The approach to dispute resolution between the two organisations evince a
difference of emphasis, with the NAFTA arbitral panels65 relying on consent
to their findings, as there is no legal enforcement mechanism. However,
recent changes in GATT 1994, whereby dispute resolution rules of panels
have been strengthened, are likely to increase the chances of conflict.
NAFTA Parties will be unable to "block the adoption of WTO panel reports,
and thereby prevent conflicts from reaching full fruition".66

The environment, in particular, is likely to create a conflict between NAFTA
and the WTO, as the NAFTA environmental agreements provide67 that
disputes are to be resolved pursuant to NAFTA, if so requested by the
respondent.68 If a WTO decision under Chapter 469 requires lower
environmental protection to be granted to third party goods, the NAFTA
provision requiring its members to give each other MFN treatment would
result in a lowering of environmental standards within the NAFTA area,
which would lead to serious political repercussions.70

The possibilities for conflict between the NAFTA and the WTO increase, as
circumstances give rise to different answers to the same questions, under the
different agreements.71 General rules of international law will not be adequate
to resolve these problems,72 particularly in light of the intense political fall out
that will accompany any such conflict.73 This prioritisation of the NAFTA
over the WTO is in recognition of the higher standards being demanded in the
regional organisation in the sensitive policy area of the environment, which
perhaps needs to be formally echoed by the European Court of Justice on
behalf of the EC.

The lack of a co-ordinated external commercial policy74 of the NAFTA
countries will also pose some interesting conundrums in the future,75

particularly in light of the fact that many of the WTO disputes pits the first
world, represented by the USA and Canada, against the developing world,
with many of whom Mexico would have an empathy.76
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The EC / WTO relationship

The EC is unusual in that it is the only RIA currently recognised as a member
of the WTO, with its constituent member states holding a parallel
membership in their own rights.77 The EC holds as many votes as it has
members.78 None of the other regional groupings79 have direct relationships
with the WTO, and must be "regulated vicariously through their constituent
Member States".80 Despite this recognition of the EC in the WTO forum, a
full elaboration of the relationship remains outstanding.81 In Opinion 1/9482

the ECJ held that the Common Commercial Policy of the EC currently
enshrined in Article 133 EC83 entitled the Commission to develop an external
Common Commercial Policy.84 Matters such as the GATS85 and TRIPs86

were held to be outwith the delegated powers of the EC, and remained in the
exclusive competence of the EC member states.

As neither the World Trade Organisation nor GATT is expressly referred to
in the EC treaty,87 the relationship between the two organisations, in the
context of EC jurisprudence, has been developed by way of case law of the
ECJ.

Article 302 EC88 empowers the European Commission, to "maintain such
relations as are appropriate with all international organisations. European
Law requires the EC to adhere to all of its international law commitments,
with "the provisions of such an agreement" being deemed to form an integral
part of the community system”,89 with an obligation being placed on the ECJ
to ensure the "uniform application" of the terms of such agreements
throughout the Community”90 in order to ensure that they are not used to
create barriers to trade.

ECJ jurisprudence recognises that the EC was substituted for the Member
States with regard to commitments under the GATT as far back as on the 1st
July 1968, when the EC introduced its Common Customs Tariff.91 The ECJ
has taken upon itself the role of interpreter of the GATT by way of
preliminary ruling under Article 234 EC,92 with regard to issues arising as and
from that date, (1968).93
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In 1972 the ECJ recognised that the provisions of GATT 1947 was binding
on the Community,94 however the same case went on to say that the issue of
whether or not an EC provision is illegal because it is in breach of a public
international law obligation, it is necessary to establish; 1. The public
international obligation is binding on the Community, and 2, where the
proceedings are before a national court, that the rule is self-executing.95

Regard must also be had to the "spirit, the structure and the terms of the
convention".96 In 1972 it was found that, because there was great flexibility in
the earlier GATT, it was considered that the particular part of GATT in
question at the time, was not self-executing. Such an argument would not be
as persuasive with regard to the GATT 1994. The ECJ has yet to overturn a
provision of EC law on the basis that it is incompatible with GATT rules,97

however some day it may be required to re-enact the judgement of Solomon.

The effect of NAFTA and the EC in the WTO

While differences exist, the NAFTA and GATT are broadly similar in
structure and intent, with the EC having a significantly different legal
structure and political intent.98 This difference in legal structure, together with
the articulation of the two RIA's to the WTO are likely to give rise to many
legal problems.

A situation could easily arise where conflicting judgements arise from
adjudications on the same situation from both the WTO DSB pursuant to
WTO rules, and the RIA dispute settlement, or in the case of the EC, a
judgement of the ECJ, utilising regional rules.99 There is no clear mechanism
for prioritising a conflict of laws situation, with some indication, as referred to
earlier, that the North American countries will prefer the NAFTA rules in
some circumstances, and the EC stating that WTO rules take priority if
certain conditions are met, but the balance of priority between EC policy
areas, and the consequent political fall out, if trade issues override other more
electorally sensitive issues, is likely to considerably muddy the waters.

If rules are to be developed at the WTO level to address these difficulties, the
articulation of different regional legal obligations to the WTO may require
different mechanisms, in order to satisfactorily address the issues arising from
the radically different legal construct of the RIA's.100
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From the internal jurisprudential standpoint of the RIA's, particularly in the
case of the EC, further clarification of the exact nature of the legal
relationship with the WTO is required. The continuing ambiguities, fudged in
1994 by the signing of the GATT by both the EC and each of its constituent
member states, can not be left in abeyance in perpetuity.

Equally the legal status of the NAFTA, and its legal articulation to the
jurisdictions of its member states also requires attention, together with
NAFTA's relationship with the WTO, in order to achieve a clear picture of
the hierarchy on norms in the global context. Care will have to be taken in
these discussions on both sides of the Atlantic, and in the context of other
RIA's with a problematic relationship with the WTO, in order to ensure that
WTO agreements have an equality of force of persuasiveness within all of its
member states, in order to ensure that the nature of the relationship of the
national jurisdiction with the WTO does not of itself create unequal
distortions in global trade flows. It is the effect of the legal structures that
requires examination, rather than the legal phrasing of the articulation
documentation, as a legal document only means what its implementing court
says it means, and not what some other third party thinks it means. The same
phrase in the English language has often been interpreted differently in
common law courts of different English speaking jurisdictions. The
complications that can arise when different languages are used, and different
legal systems interpret the same agreement can give rise to a reincarnation of
the tower of Babel. It is for this reason that the EC instituted the ECJ, one
court, using one language, French, and a blend of jurisprudential techniques
to give a final interpretation of EC law, enforceable in an equal manner in
every member state.

Another important distinction between the regional and multilateral
approaches is that the regional agreements have, to a greater or lesser degree,
and in built dynamism. The articulation problems of the WTO and its RIA's
must also recognise that the RIA's, particularly the EC, is a highly dynamic
organisation, which is constantly evolving. The articulation must be
developed in such a manner to facilitate growth and expansion, in whatever
direction the EC may take in the future. The dynamism of the RIA's highlights
the lack of same at the WTO level, despite the fact the WTO is still a young
organisation. The RIA's will require the WTO to develop in ways in which it
is not currently empowered so to do, to cover, for example, new trade,
environmental and labour issues as and when they surface during disputes.
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Failure timeously to resolve issues as they surface will lead to increasing
global tensions, 101 and a disengagement by peoples and states form the WTO
concept.102

As stated before, EC citizens have surrendered significant amounts of
national sovereignty in return for higher living standards, which they will be
most reluctant to forgo in order to comply with WTO or other international
obligations. The EC and NAFTA must therefore, in the debates concerning
regionalism and globalism, be differently classified. It must be always
remembered that the powers of governments to act on the international stage
is always delimited by what is deemed politically acceptable by their
electorate. This has been recognised by the OECD.103

The differing approaches of the EC, with its comprehensive coverage of
policy areas, and laws enforceable by a supra national entity, and the trade
dominated policies of the NAFTA, which relies on national enforcement
mechanisms, is in effect a conflict of cultures, which, despite the best will in
the world, will lead to conflict. These conflicts have been signalled for a very
long time, with the Banana dispute and the Beef Hormone dispute already
hitting the national headlines, with GM crops likely to follow suit. Many more
disputes, whereby the American trade dominated policy comes into conflict
with the fine balance being maintained in the EC between the policies of
trade, development, health etc. are foreseeable.

Conclusion.

The concept of subsidiarity,104 has entered into Eurospeak, whereby the
increasing complexity of concurrent competence of different levels of
governance105 within the EC, is now being exacerbated by issues of
globalisation, and the unresolved relationships between the global and
regional trade organisations. Whenever the issues referred to above dealing
with the articulation between the WTO and the RIA's has been resolved, the
issue of subsidiarity at this level will also need to be addressed.106

The complexity of the relationship between regional agreements and the
WTO cannot merely be addressed in economic terms, as acknowledged by
the OECD,107 who have stated that regional agreements "always need to be
considered in terms of their political and strategic importance as well as in
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terms of their impact on the multilateral trading system".108 Equally the needs
and fears of national electorates, whether justified or otherwise, must always
be taken into account. The future of the relationship between the two will be a
complicated and evolving relationship.

A thought occurs that globalisation is in effect an agreement between states,
in an era when the powers of states is perceived to be in decline. The EC, in
light of its greater integration, has begun to discover the restrictions that
states can have on free trade, and in the area of European Corporate law, has
begun to develop legal entities which do not need to have their roots in a
particular Member States jurisdiction. Experiments along the lines of the
European Economic Interest Groupings, EEIGs,109 and the proposed
European Company, Societas Europea,110 together with legal academics
current inquiry into the possibility to move an existing company across and
national border,111 while not yet achieving the objective of a stateless legal
entity, indicated the direction of thinking, which if ever it comes to fruition,
may have repercussions, not only at a regional level, but also at a global level.
Can the WTO, in its current manifestation, ever conceivable develop to deal
with stateless global legal entities?
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