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         Introduction  

    Markets are important forms of social and economic organization. They 
allow vast numbers of people who are otherwise completely unknown 
to one another to cooperate together in a system of voluntary exchange. 
Through markets, people are able to signal to one another what they 
want, disseminate information, and reward innovation. Markets enable 
people to mutually adjust their activities without the need for a central 
planning authority. Furthermore markets are widely recognized as the 
most effi cient way we have to organize production and distribution in a 
complex economy. 

 It is not surprising, therefore, that with the collapse of communism, 
markets and the political theories that advocate expanding the market 
have been enjoying a considerable resurgence. Markets are not only 
spreading across the globe, but they are also extending to new domains, 
such as environmental pollution.  1   For many people market institutions 
are assuming the role of an all-purpose remedy for the defects of 
the cumbersome government bureaucracies of the Western world, the 
poverty of the Southern world, and the coercive state control of the 
planned economies. This remains true despite the recent economic 
downturn. 

 At the same time as markets have expanded their reach, new contro-
versies have arisen concerning the morality of markets in human organs, 
reproductive services, diamonds that fuel bloody civil wars, sex, 
weapons, life-saving medicines, addictive drugs—and now credit deriv-
atives. Markets in these goods are seen as fundamentally different from, 
and elicit very different reactions than, markets in automobiles or soy-
beans. Such markets, we might say, strike many people as noxious, toxic 
to important human values. These markets evoke widespread discom-
fort and, in the extreme, revulsion. 
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 Consider child labor, a case I take up in chapter 7. Child labor is 
common in many developing societies and indeed was once prevalent 
in what is now the developed world. Some economists and policy advi-
sors have argued that banning child labor is a mistake because some 
families rely for their survival on the labor of their children. At the same 
time many believe that protecting young children from working is a 
moral requirement for any decent society. 

 Consider a second example: human kidneys. Selling a kidney is cur-
rently illegal in every developed society, even though in such societies 
there is a chronic shortage of donor organs. From an economist’s per-
spective, the ban on selling is ineffi cient because it is likely that mone-
tary incentives would increase supply and thereby save lives. But some 
people would not accept the sale of organs under any circumstances. I 
discuss this case in chapter 9. 

 What considerations ought to guide the debates about such markets? 
Are there some things that should not be bought and sold? More gener-
ally, what is it about the nature of particular exchanges that strike us as 
noxious? How should our social policies respond to these noxious mar-
kets? I have been thinking and writing about these questions for more 
than a decade, and this book presents and defends my answers. 

 My answers have been shaped, to a signifi cant degree, in response 
to the dominant perspectives on markets and their limits found in 
contemporary economics and political philosophy. Although these per-
spectives contain important insights, I have found the theoretical cate-
gories they employ of only limited use in answering these questions. 
This is because both groups of scholars generally assume that markets 
are a homogeneous institution, raising similar issues across distinct 
domains. But this assumption is mistaken. Markets not only allocate 
resources among different uses and distribute income among different 
people, but particular markets also shape our politics and culture, even 
our identities. Some markets thwart desirable human capacities; some 
shape our preferences in problematic ways; and some support objec-
tionably hierarchical relationships between people. Effi ciency is clearly 
not the only value relevant to assessing markets: we have to think about 
the effects of markets on social justice, and on who we are, how we relate 
to each other, and what kind of society we can have. For example, even 
if markets in goods such as child labor were effi cient, we would still have 
reasons to object to such markets if they had harmful consequences for 
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children or threatened democratic governance.  2   In this book I challenge 
the one-dimensional view of markets found in many economics text-
books and seek to address markets as institutions that raise political and 
moral questions as much as economic ones. 

 I also reject the fl attened-out view of markets still found in much 
contemporary liberal philosophy. Most liberal egalitarian theorists ana-
lyze problematic markets through the lens of distribution and not (or 
not only) the economist’s lens of effi ciency. From the egalitarian’s angle 
of vision, what underlies noxious markets—markets in sex, organs, 
child labor, kidneys, or bondage—is a prior and unjust distribution of 
resources, particularly of income and wealth. The problem with child 
labor, on this view, is the whip of poverty and hunger that compels par-
ents to put their children to work, not the market in child labor itself. 

 This is a powerful view. Like these egalitarians, I also think that the 
fairness of the underlying distribution of wealth and income is extremely 
relevant to our assessment of markets, including those involving child 
labor. Certainly some of the markets that strike us as noxious do so 
because of their  origins  in destitution and desperation. But in this book 
I argue that we have reasons to block certain markets, to limit the 
domain of things that money can buy, even when such limits cannot be 
justifi ed by considerations of economic desperation or by a prior unjust 
distribution of income and wealth. The kind of equality I advocate has 
noneconomic dimensions and depends on access to  specifi c  goods, such 
as education, health care, and employment. 

 In addition to criticizing the dominant contemporary approaches to 
the limits of the market, I also seek to revive earlier traditions of political 
economy and egalitarian political philosophy. These earlier traditions 
recognized the distinct nature of different kinds of markets. Early theo-
rists of the market such as Adam Smith and David Ricardo were espe-
cially attuned to the ways that particular markets could promote, but 
also could undermine, relations of freedom and equality between mem-
bers of a society. The classical political economists noted, for example, 
that labor markets could function in ways that shaped their participants 
as submissive inferiors and dominating superiors bent on exercising 
their arbitrary power. These thinkers also noted the ways certain mar-
kets were inherently characterized by asymmetric information and 
enforcement problems that allowed some market exchangers to exploit 
others. At the same time they believed that when properly structured 
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and limited, markets had a very signifi cant role to play in undermining 
the hierarchical organization of feudal society and advancing egalitarian 
social relationships. 

 Nineteenth-century social liberals such as T. H. Marshall argued that 
some specifi c goods, such as education, access to employment, health 
care, and votes, are necessary if citizens are to be equals and so should 
be guaranteed as a right. Rights are things that lie outside the domain of 
the market, at least to a certain extent. For example, to view health care 
as a right is to argue that there is some entitlement to health care that is 
independent of the cash nexus. The same holds true for the right to 
freedom of speech: even though access to very large audiences can be 
expensive, to view speech as a right entails that no one has to give a 
monetary payment to purchase the freedom to speak itself. As Marshall 
wrote, “Social rights in their modern form imply an invasion of con-
tract by status, the subordination of market price to social justice, the 
replacement of the free bargain by the declaration of rights.”  3   

 Although I disagree in many details with thinkers like Smith and 
Marshall, my book revives in broad strokes these earlier arguments—
that some markets shape individuals and society in problematic ways 
and that some specifi c goods need to be shielded from the operation of 
the market. The animating vision of this book, and of its central argu-
ment, is that of a society of equals: a society where there is “no more 
bowing and scraping, fawning and toadying; no more fearful trembling; 
no more high and mightiness; no more masters, no more slaves.”  4   As we 
shall see, markets make an important contribution to the possibility of 
such a society, but to do so they need limits, and some goods need to be 
guaranteed to all.    

  T H E  P L A N  O F  T H E  B O O K  

  This book proceeds from and builds on some of my earlier essays, inte-
grating them into a more general theory for assessing markets. The 
development of that theory proceeds in three parts. The fi rst part of the 
book introduces the idea of the market as an economic and social mech-
anism for setting prices, coordinating behavior, and promoting choices. 
The approaches of welfare economics and neoclassical economics offer 
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powerful arguments in favor of the market mechanism. In particular 
the market is often (but not always) better in a technical sense than 
alternatives: it is more effi cient as an outcome for everyone involved. 
I explain and defend (in part) the insights from these two economic 
approaches to the market. Nevertheless a few examples can serve to 
highlight the limitations of these modes of economic reasoning. I argue 
that neither of these approaches can adequately explain our negative 
responses to certain kinds of markets (sex, weapons, pollution), nor can 
they explain why bans on particular markets (for votes, mercenaries, or 
salvation) might nevertheless be justifi ed, even in cases where those 
bans generate ineffi ciencies. 

 The second part of the book builds the case for my own theory. I 
begin, in chapter 2, by setting out the view of markets found in classical 
political economy. For the classical economists the term  market  actually 
referred to a heterogeneous collection of economic relations. Adam 
Smith and his followers offered distinct theories of the functioning not 
only of consumer goods markets, but also of markets in land, labor, and 
credit. Their theories took account of the particular objects that dif-
ferent markets exchange: Smith pointed out the risky motivations of the 
borrowers of money; Ricardo and Malthus focused on the natural limits 
to the supply of land; and Marx singled out the distinctive nature of 
human labor power as a commodity whose purchase gives some people 
power and authority over others.  5   

 Two features of the classical treatment of markets are important for 
the view that I develop. First, the classical political economists focused 
on the ways that certain exchanges can infl uence the people we become. 
In particular they saw that the labor market could shape the parties to 
the exchange in a way that a typical commodity market—a market in 
cars, for example—does not. These theorists noted that what a person 
can do and be, what he wants and what he can hope for, are importantly 
infl uenced by the structure and character of the labor market. 

 Second, these theorists noted that the structure of certain markets, the 
differing ability of the parties to exit the market and fi nd alternatives, gives 
rise to relations of dominance and subordination between the parties. For 
example, they recognized that there are contexts in which some people 
have an urgent need for goods that other people control. In such circum-
stances the position of the weaker party is not only vulnerable to abuse 
and exploitation, but is utterly dependent on the will of another.  6   
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 In chapter 3 I explore the place of the market in contemporary egali-
tarian political philosophy. This is the most intramural of the chapters, 
providing details of recent philosophical arguments that have been 
made about the role of the market in a just society. Historically markets 
have provoked clashing opinions among egalitarians, but today most 
egalitarians acknowledge a substantial role for the market. At the same 
time some contemporary egalitarians have gone further; for example, 
the philosopher and legal theorist Ronald Dworkin has argued that the 
market is essential to our very understanding of what equality is. He 
concludes this because he thinks that equality requires that people have 
equal resources and that markets allow people with different prefer-
ences to acquire the goods that matter to them without violating the 
resource equality requirement. We need the market to show that the 
bundles of different goods that egalitarian theory says each of us has an 
initial claim on are in fact of equal value. One goal of this chapter is to 
argue that it is a mistake to think that markets can play this a priori role 
with respect to determining the shape of distributional equality. Mar-
kets are important institutions with a role to play in advancing social 
equality, but egalitarians have good reasons to reject some of the results 
that even perfect markets would throw our way. 

 Even egalitarians who treat markets as a merely instrumental mecha-
nism for producing wealth tend to think that a focus on specifi c mar-
kets, markets in particular goods such as labor or kidneys, is a mistake. 
Most contemporary egalitarians are what the economist James Tobin 
once referred to as “general egalitarians.”  7   General egalitarians recog-
nize that targeted interventions in specifi c markets—rationing the sale 
of gasoline, for example—tend to be more ineffi cient than the generic 
redistribution of income. Some political philosophers also embrace 
general egalitarianism because they reject blocks on specifi c markets as 
paternalistic intrusions on personal liberty. They think that, unless 
others are harmed, restricting what people can do with their own income 
fails to treat them with respect. On the general egalitarian view, rather 
than looking at the workings of any particular market we should focus 
on the underlying distribution of resources. Once the underlying 
distribution of resources is fair, we should let markets do their work. If 
there are market imperfections, or if we think the market simply gener-
ates too much inequality, then we can correct these problems by a tax-
and-transfer system. 
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 I argue that tax-and-transfer egalitarianism has been too inattentive 
to the political and relational consequences of certain markets, the ways 
that certain markets shape us, our relationships with others, and our 
society. A just society requires restrictions on some of the market choices 
its citizens might make; an obvious example is a market in votes, but I 
hope to show that there are other, less obvious, cases as well. 

 The fourth chapter is the heart of the book, elaborating my theory of 
what makes particular markets noxious. The theory is complex. I iden-
tify four parameters that are relevant to the assessment of individual 
markets. These parameters are  vulnerability ,  weak agency ,  extremely 
harmful outcomes for individuals , and  extremely harmful outcomes for 
society .  8   

 The fi rst two parameters, vulnerability and weak agency, are charac-
teristics of the  sources  of a market: they characterize what people bring 
to a market transaction.  9   Markets can arise in circumstances in which 
some people are so poor or so desperate that they accept any terms of 
exchange that are offered. Let us say that people in such markets suffer 
from  vulnerability . Other markets arise in circumstances in which some 
parties have poor information about the goods they are exchanging, or 
in which some parties are not direct participants in the exchange but 
depend on others’ decisions. Let us say that that people in such markets 
have  weak agency .  10   

 The second two parameters are characteristics of the  outcomes  of a 
market. Some markets may operate in ways that leave some of the par-
ticipants in extremely bad circumstances, for example, circumstances in 
which they become destitute or in which their most basic interests are 
undermined. Let us say that such markets produce  extremely harmful 
outcomes for individuals . Some markets produce  extremely harmful out-
comes  not only for individuals but also  for society : they undermine the 
framework needed for a society of equals, supporting relations of 
humiliating subordination or unaccountable power. 

 In chapter 4 I explain in detail the meaning of these four parameters 
and argue that scoring high along even one parameter (e.g., extremely 
harmful outcomes for children in child labor markets) can push a mar-
ket into the “noxious” category. Yet although in principle any market 
can become noxious, I also argue that particular markets are  much more 
likely  to produce extremely harmful outcomes, manifest weak agency, 
exploit underlying vulnerabilities, or support extremely harmful and 
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inegalitarian social relationships than other markets. For example, 
markets in health care, education, labor, and political infl uence all 
have, unlike apple markets, signifi cant consequences for the structure 
of relationships between people in contemporary American society. 
These markets also have important effects on who we are, what we care 
about, what we can do and the kind of society that we can achieve. In 
the end, I try to show how many—if not all—noxious markets threaten 
democracy. 

 The argument of this chapter provides a framework for thinking 
about markets as well as criteria against which potential interventions in 
a market will need to be checked. It is not obvious that the best response 
to the existence of a noxious market is to ban it. In some cases banning 
a particular market may in fact intensify the problems that led us to 
condemn that market in the fi rst place.  11   Legal or tolerated child labor, 
for example, is likely to be preferable to child prostitution in a black 
market. Where there are good reasons to refrain from blocking a partic-
ular market we may want to adopt measures that directly target the spe-
cifi c problems with that market, perhaps by changing background 
property rights or by income redistribution. Still, I intend to show that 
some particular markets need to be blocked altogether; there is suffi -
cient reason to draw some bottom lines. 

 The third part of the book uses the theory I have developed to analyze 
current controversies about the scope of the market. Chapters 5 through 
9 discuss markets in women’s reproduction, prostitution, child labor, 
bonded labor, and human organs. In each case I call attention to dimen-
sions of moral concern raised by such markets that are diffi cult to fully 
capture from the perspectives of economics and tax-and-transfer egali-
tarianism. In each case I look beyond considerations of effi ciency and 
distributive equality to the broad cultural and political effects of these 
markets. 

 I should emphasize that this book is a work of political philosophy, 
not economics. It challenges  normative  aspects of the neoclassical and 
welfare economist’s approaches to markets, not their  explanatory  power. 
The main categories of those approaches do not allow us to ask the full 
range of questions that I believe are relevant to the assessment of mar-
kets. Indeed these approaches were not designed to ask such questions. 
This book is also critical of the role that contemporary egalitarian theory 
has given to the market. When we think of markets only in terms of the 
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distribution of goods and not in terms of the relationships of the people 
who produce and exchange those goods, crucial evaluative questions 
are also excluded from our decision frame. To evaluate markets we need 
to consider not only the production and distribution of goods, but also 
the social and political relationships that various markets sustain and 
support, including their effects on rich and poor, women and men, and 
the more or less powerful. We need to examine the effects of various 
markets on the social norms that underwrite our relationships with one 
another. 

 I have two aims in this book. The fi rst is theoretical and is primarily 
addressed to contemporary political philosophers and philosophically 
minded economists; the second is practical and addresses current policy 
controversies. First, I hope to contribute to current discussions of 
equality. Among the questions that I consider are the following: In what 
ways do markets advance social equality? Are restrictions on the market 
transactions of consenting adults necessarily paternalist? What is the 
relationship between markets and equal citizenship in a democracy? My 
second more practical aim is to sketch an approach to markets that can 
be of use in guiding debates not only about the cases specifi cally dis-
cussed in this book but also in other cases, including controversies over 
the appropriate role of markets in the production and distribution of 
life-saving drugs, private prisons, education, the buying and selling of 
subprime mortgages, the regulation of carbon, and political infl uence. 
Of course each of these cases raises complex empirical matters that bear 
directly on what we should do in each case. The perspective I develop 
here is not intended as a blueprint. 

 Indeed, as will be apparent, my approach is importantly open-ended: 
I do not rank the various parameters for assessing markets against one 
another, nor do I offer mathematically precise defi nitions; there is no 
formula ascertaining how high a score along one of the parameters has 
to be before a market should be seen as noxious. Instead my argument 
will have been successful insofar as I have convinced my readers of the 
need for a fi ne-grained view of markets and their complex relationship 
to social equality.     



This page intentionally left blank 



    PART I 

    



This page intentionally left blank 



15

            1 
What Do Markets Do?  

    Economists have written surprisingly little about the nature of a market, 
assuming perhaps that it is a simple concept with a clear or obvious 
referent. There is, for example, no defi nition of a market in many of the 
most widely used economic textbooks.  1   Yet in reality a market is a 
complex institution. As we will see in subsequent chapters, my view of 
markets is that they are even more complex than the basic account I give 
here suggests. 

 To begin, markets are institutions in which exchanges take place 
between parties who voluntarily undertake them.  2   Because all human 
action takes place within limits—I can’t use my arms to fl y simply by wishing 
it so—“voluntary” cannot mean the same thing as “unconstrained.” All 
human action is constrained, by external and internal factors. There is a rich 
and subtle philosophical literature on the nature of voluntary actions, 
attempting to distinguish them from actions that are  unjustly  constrained.  3   
For present purposes I will simply assume that in market exchanges both 
buyer and seller are entitled to the resources with which they transact, have 
the freedom to accept or refuse an offer of exchange, and can attempt to 
make another offer or strike a better deal with someone else.  4   

 Additionally a market is not a single exchange between two individ-
uals; indeed an exchange can be noxious without there being a noxious 
market.  5   Markets coordinate behavior through price signals, and to do 
this there have to be enough exchanges so that people are able to adjust 
their behavior in response to the actions and anticipated actions of 
others. If there are only two goods in the world, then you and I might 
exchange those goods with each other, but unless there is the possibility 
of coordination on future exchanges we don’t really have a market, at 
least as I am using the term here. 

  The New Shorter Oxford English Dictionary  defi nes a market as “a 
meeting or gathering place of people for the purchase and sale of 
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 provisions or livestock” and as “the action or business or buying and 
selling.”  6   But markets are not merely meeting places or a series of indi-
vidual transactions: they are social institutions that must be built up 
and maintained.  7   Initially markets may be thrown up spontaneously, 
but in the end they are socially sustained;  all  markets depend for their 
operation on background property rules and a complex of social, 
cultural, and legal institutions. For exchanges to constitute the structure 
of a market many elements have to be in place: property rights need to 
be defi ned and protected, rules for making contracts and agreements 
need to be specifi ed and enforced, information needs to fl ow smoothly, 
people need to be induced through internal and external mechanisms to 
behave in a trustworthy manner, and monopolies need to be curtailed. 
In all developed market economies governments play a large role in 
securing these elements. 

 For this reason it is mistaken to consider  state  and  market  to be oppo-
site terms; the state necessarily shapes and supports the process of mar-
ket transacting. In Lewis Kornhauser and Robert Mnookin’s memorable 
phrase, all (market) bargaining occurs in the shadow of the law.  8   Trans-
acting individuals depend on the state for their basic security when they 
walk to the corner store to purchase food for their meals; they expect the 
state to enforce health and safety requirements concerning food pro-
duction and handling; and they expect the shop owner to be sanctioned 
if he fails to keep up his end of the transaction. The fact that laws and 
institutions underwrite market transactions also means that such trans-
actions are, at least in principle, not  private  capitalist acts between con-
senting adults, as the libertarian philosopher Robert Nozick famously 
claimed, but instead a  public  concern of all citizens whether or not they 
directly participate in them. 

 In addition to specifi c markets, such as markets in land, labor, or 
luxury goods like a yacht, there is what is sometimes referred to as “the 
market system” or the market economy. This further abstraction is usu-
ally taken to refer to a “society wide coordination of human activities” 
through mutual transactions.  9   Some people also use the term to refer to 
the integration of markets with “private property in the means of 
production.”  10   But markets can coordinate behavior under very different 
property rules. I will use the term  market  in the context of discussing 
specifi c types of exchange transactions and  market system  as the abstrac-
tion that is supposed to link the set of all such markets. One important 
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argument of this book is that in order to understand and fully appre-
ciate the diverse moral dimensions of markets, we need to focus on the 
specifi c nature of particular markets and not on the market system.    

  M A R K E T  V I RT U E S  

  It is diffi cult to understand how a market system or any particular mar-
ket works. Like ants in a colony, individuals cooperating in a market 
“have no dictators, no generals, no evil masterminds. In fact, there are 
no leaders at all.”  11   The participants in a market are not obligated to 
follow another’s orders with respect to what they buy and sell. Through 
markets individuals coordinate and mutually adjust their behaviors 
without relying on a conscious organizer to bring about the coordina-
tion. Somehow a market order arises out of millions of independent 
individual decisions, although such decisions are supported, as I stressed 
earlier, by an array of government and nongovernment institutions. 
Nevertheless the fact that coordination occurs largely through indi-
vidual decisions and not through a central command and control struc-
ture explains and supports two particular virtues associated with 
 markets, at least when they are working well: their link to effi ciency and 
their link to liberty. Let us consider each of these virtues in turn.    

  E F F I C I E N C Y  

  Market transactions link multiple chains of trades and involve coopera-
tive behaviors spanning the globe. To give an example, workers in India 
whom I will never meet assembled my cell phone using materials imported 
from Africa and ordered on the Internet from suppliers, and the phone 
was transported to me by the employees of a transnational shipping com-
pany. Through the use of prices, markets signal what millions of goods 
are worth to sellers and buyers and intermediaries who will never meet 
each other. In doing so they function to mete out resources effi ciently, 
indicating to sellers what and how much to produce, to consumers what 
price to pay, and to investors where to lay down their capital. Because 
rational individuals will exchange with one another only when they have 
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something to gain, markets will (ideally) purge the economy of less 
 desirable goods and move the trading parties to their most preferred 
positions, given their resources. The continual adjustment of supply and 
demand, registered in changing prices, allows markets to “clear” what has 
been produced. When inventory is cleared, there is no excess demand or 
excess supply: supply equals demand at  some price. 

 A set of remarkable theorems formalizes the link between markets 
and effi ciency. The fi rst is the so-called fundamental theorem of welfare 
economics, according to which the result of any market equilibrium 
under perfect competition is Pareto optimal.  12   A social state is described 
as Pareto optimal if and only if no one’s position (measured in terms 
of their preference satisfaction) can be improved without reducing the 
position of someone else. The intuitive idea behind the theorem is that 
people will engage in mutually benefi cial exchanges and continue doing 
so until they cannot improve their positions by exchanging further. 
When all exchanges cease it is because an optimal allocation has been 
reached. Once that point is reached any deviation will make at least one 
person worse off. 

 A second formal result proves the converse proposition, that every 
Pareto optimal social state is a perfectly competitive equilibrium for 
some initial distribution of resources. It is worth keeping in mind that 
there is typically more than one Pareto optimum for any economy; in 
addition, given different starting distributions market competition will 
yield different results. This theorem allows that radical change from the 
status quo can still be effi cient; it suggests that we can always fi nd some 
initial distribution of resources that, along with the use of a market, will 
support a given Pareto optimal (effi cient) social state. 

 These two results have intuitive ethical appeal. With respect to the 
fi rst theorem, it seems obvious that it is better to make people better off 
and that if one of two prospects is better for someone than the other, 
and at least as good for everyone else, then it is better.  13   Yet although 
these effi ciency results may be powerful in certain respects, they are 
actually of limited signifi cance from a normative (ethical) point of view. 
Paretian effi ciency does not give us overriding reasons for using markets 
or overriding reasons against interfering in them. As Amartya Sen notes, 
“A state can be Pareto optimal with some people in extreme misery and 
others rolling in luxury, so long as the miserable cannot be made better 
off without cutting into the luxury of the rich.”  14   
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 We have good reasons to care about more than Paretian effi ciency in 
our assessment of markets. For example, we have reasons to care that the 
initial distribution of resources in society is  fair . Indeed if you think that 
individuals are  entitled  to certain property rights—by considerations 
of justice—then the fact that a certain social state is effi cient relative to a 
 different  distribution of property rights has no normative force for you 
whatsoever. This is why objections to slavery are not undermined if it 
turns out that a slave system is Pareto effi cient (insofar as any change in 
distributive allocations would make the slave owners worse off). 

 The second theorem might seem to help here since it allows for the 
incorporation of the distributive justice objection. If a critic doesn’t like 
a particular Pareto equilibrium she can always redistribute initial 
resources the way she wants—abolish slave ownership, for example—
and then allow competitive markets to produce another Pareto optimal 
result. Of course arranging for the redistribution is another matter. 

 In practice it is very diffi cult to fi nd policy interventions that do not 
make at least one person worse off. Consider policies to promote the 
building of roads, hospitals, bridges, or schools.  Somebody  almost always 
prefers that these tasks not be undertaken; for example, a new highway 
benefi ts some businesses but hurts others located along the route of the 
older road. Nonetheless there may be good reasons to build the road. 
For this reason many economists prefer to think about effi ciency in ways 
that allow the costs to some to be compensated by the extra gains to 
others. We can defi ne a social state R as a  potential  Pareto improvement 
over a social state S if the winners in R could compensate the losers in R 
and still retain something over and above what they would have had in 
S. This idea of effi ciency is sometimes referred to as Kaldor-Hicks effi -
ciency, and it is effectively a form of cost-benefi t analysis. Cost-benefi t 
analysis tells us to adopt the policy (e.g., to build or not build the new 
road) that has the largest net benefi t, other things being equal. However, 
we should bear in mind that a policy with the greatest net benefi t may in 
reality fail to distribute some of that benefi t to the losers, and thus this 
form of effi ciency (unlike Pareto effi ciency) can wind up endorsing pol-
icies that actually make some people worse off! 

 Although Kaldor-Hicks effi ciency is a more useful concept than 
Pareto effi ciency to use in evaluating economic policies, given that so 
many exchanges produce both winners and losers both concepts are still 
normatively narrow ways of assessing economic achievements. Both 
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employ criteria that omit consideration of such issues as what is a  fair  
distributive outcome. Indeed the development of these concepts of effi -
ciency was partly motivated by the desire to separate the study of what 
economists saw as uncontroversial economic improvements from the 
more controversial questions of ethics and distributive justice. 

 I believe that such a complete separation is in fact impossible. 
For example, the acceptance of the Pareto criterion as the measure of 
economic improvement depends on a key normative assumption: that 
improvement is to be measured in the space of individual preferences. 
That is, on this view of effi ciency, people are considered better off the 
more that their own (consistent) preferences are satisfi ed. Additionally 
this criterion was formulated to bypass interpersonal comparisons with 
respect to different individuals’ preference satisfaction since such com-
parisons are considered meaningless because there are “no means 
whereby such comparisons can be accomplished.”  15   

 But surely not all preferences are equally worthy of satisfaction. First, 
some preferences are really urgent needs, whereas others are altogether 
frivolous. It is surely more important to satisfy the needs of those in 
extreme misery in Sen’s example than to add more to the coffers of those 
already rolling in luxury. The fact that income transfers to the poor would 
make the wealthy worse off does not settle the case against such transfers. 
Second, some preferences, such as the preference for hurting others, 
would be accorded no weight at all from a moral point of view. Is it really 
an improvement if, all things being equal, the slaveholder’s preference for 
more slaves is satisfi ed or the sadist’s preference for infl icting pain? 

 For these reasons most political and moral philosophers (indeed most 
people) use criteria for assessing social policies that go beyond Paretian 
and even Kaldor-Hicks effi ciency. They appeal to fairness as well as to con-
ceptions of human well-being that allow us to compare the benefi ts and 
costs of different policies to different individuals. In comparing people’s 
well-being we might be led to decrease the preference satisfaction of the 
millionaire to satisfy the urgent needs of the desperately poor. Indeed we 
might be led to reject preference satisfaction as the right metric for making 
and assessing interpersonal comparisons and for evaluating economic 
states of affairs. (Later in this book I discuss in more detail the limitations 
of focusing on preference satisfaction as a standard for assessing markets). 

 Nevertheless the effi ciency theorems do give us some insight into the 
individualistic basis for the mutually advantageous nature of trade. 
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 Individual decisions function, in the context of markets and prices, as 
signals for coordinating action to satisfy maximally agents’ wants under 
given sets of constraints. In a market’s best-case scenario, where informa-
tion fl ows, there are no third-party effects of exchanges, no monopoly 
power, and the parties are completely trustworthy, the network of indi-
vidual trade serves to generate improvements in getting people what they 
want. It thus produces effi ciency relative to those wants; it limits waste 
and uses human and nonhuman resources effi ciently. However, in real-
world scenarios we cannot automatically conclude that the market is 
more effi cient than alternatives. In almost all actual market contexts 
there are problems with information and enforcement that mean that 
intervention can improve on effi ciency, a point to which I will shortly 
return.    

  F R E E D O M  

  From a normative point of view, one of the key attractions of markets is 
their relationship to individual choice and decision. Markets: 
   

       •     Present agents with the opportunity to choose between a set of 
alternatives (partly by providing individuals with incentives to 
create the material wealth which is a precondition of having an 
extensive array of choices)  

      •     Provide incentives for agents to anticipate the results of their choices 
and thus foster a kind of instrumental (means-ends) rationality  

      •     Decentralize decision making, giving an agent alone the power to 
buy and sell things without requiring him or her to ask any one 
else’s permission or take anyone else’s values into account  

      •     Place limits on the viability of coercive social relationships by 
providing (at least formally) avenues for exit  

      •     Decentralize information, thereby making abuses of power by 
authorities less likely  

      •     Allow people to experiment, to try new commodities, to develop 
new tastes, to opt out of traditional ways of life  

      •     Contribute to the undermining of racial, ethnic, and religious 
discrimination by appealing to the reciprocal self-interest of 
individuals in exchanging goods with one another and by fostering 
anonymous exchange   
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    Liberal theories that assign substantial weight to individual freedom 
thus tend to allot a central role for market allocation, pointing to the 
market realm as a place where the capacities for individual choice, 
indeed where the liberal individual herself is developed. Markets call up 
our powers as individual decision makers who can veto as well as sign 
on to exchanges, and they give scope for the exercise of these powers. In 
this sense markets can be  instruments  for promoting freedom: they 
develop our capacities to choose. Additionally markets can be  compo-
nents  of freedom. As Amartya Sen has noted, the freedom to engage in 
transactions with others, to decide on where to work, what to produce, 
and what to consume, are important parts of a person’s overall free-
dom.  16   Choosing often has an intrinsic value; many of our actions have 
a special meaning for us precisely because we chose them. Think about 
buying a birthday gift for a devoted friend. Even if I could hire someone 
to make the choice and purchase for me, I may want to do it myself as a 
way of expressing and communicating my own feelings. Even if a well-
designed computer program allotted people into careers that matched 
their talents, this would be quite different from allowing people to 
choose (perhaps with less happy outcomes) their own occupations. 
Many of us want our own values and judgments to be refl ected in what 
work we do, what we consume, and which of (what Max Weber termed) 
the warring gods we serve in how we live. 

 Many political and social theorists have valued markets precisely 
because they believed that markets assist in the development and exer-
cise of our capacities as individual decision makers. For even if, as Locke 
and Rousseau thought, we are  born to  a state of freedom, it is widely 
recognized that to develop and realize various freedoms requires educa-
tion, planning, practice, and cooperation with others. The development 
of the free individual is in fact a tremendous  social  achievement. Mar-
kets have had an important role to play in facilitating freedom’s achieve-
ment by stimulating the capacities we need to choose and providing 
these capacities with a wide arena for their employment. 

 Reliance on markets for the distribution of goods and services can also 
be an important way of respecting individual and divergent values. Two 
people do not have to agree on the importance of a good, or its place in a 
worthwhile life, in order to exchange that good on a market. Think of the 
buyer and the seller of a religious text such as the Bible. Buyer and seller 
may disagree radically as to the Bible’s importance as well as about the 
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appropriate attitude a person should take to the Bible, but they can still 
agree on its price. In a market system there is no preordained pattern of 
value to which individuals must conform; markets allow people to make 
their own judgments about what they want to buy or sell, how hard they 
want to work, how much they want to save, what they value and how they 
value it, and what they wish to consume. Indeed the market system insti-
tutionalizes the idea that, potentially,  anything  might be traded for any-
thing and  anyone  might enter into the great trading game. 

 In a justly famous passage in  The Communist Manifesto  Karl Marx 
celebrated this cosmopolitan and liberating character of a market 
system: 

 All fi xed, fast frozen relations, with their train of ancient and venerable prejudices 

and opinions are swept away, all new-formed ones become antiquated before 

they can ossify. All that is solid melts into air, all that is holy is profaned, and man 

is at last compelled to face with sober senses, his real conditions of life and his 

relations with his kind.  . . .  In place of the old wants, satisfi ed by the production 

of the country, we fi nd new wants, requiring for their satisfaction the old prod-

ucts of distant lands and climes. In place of the old and national seclusion and 

self-suffi ciency, we have intercourse in every direction, universal interdependence 

of nations.  17   

   True, Marx was ambivalent about the liberating effects of the market 
system—he thought that under capitalism too many of those who work 
were under the subjection of their employers and limited by their own 
poverty—but as this passage makes clear, he also saw the potential for 
markets to link people together in a fundamentally new way, in opposi-
tion to the “venerable prejudices” that had previously bound people in 
traditional “fi xed and frozen” roles. The idea that markets place people 
in new social relationships with one another—relationships that are 
horizontal, egalitarian, and anonymous—is a theme sounded by the 
market’s earliest defenders as well as by its detractors. 

 Sometimes it is thought that the type of freedom that markets support 
is essentially negative freedom, freedom from interference by others. In 
the marketplace the consumer is held to be her own “sovereign,” not sub-
ject to anyone else’s authority. (As I noted, this is literally false: markets 
always depend on property rules, enforced through public coercion, that 
interfere with some individual liberties. If you own the car, then I am not 
simply free to use it. Ownership of real estate and land, likewise, puts 
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enormous restraint on people’s freedom of movement. But markets also 
can support a more positive kind of freedom, the freedom to be in control 
of one’s own life, by reducing servile dependency and undermining hier-
archical social relationships. Adam Smith singled out this feature of mar-
kets as their “most important” effect, along with “good government”: 

 Commerce and manufactures gradually introduced order and good government, 

and with them, the liberty and security of individuals, among the inhabitants of 

the country, who had before lived almost in a continual state of war with their 

neighbours and of servile dependency upon their superiors. This, though it has 

been the least observed,  is by far the most important of all their effects .  18   

   Under feudalism wealthy landlords employed hundreds of retainers, 
servants, and peasant farmers, all of whom depended on them for both 
their subsistence and protection.  19   By contrast, Smith points out, com-
merce and manufacturing liberate individuals from such degrading ser-
vility because in a well-functioning labor market, no one is dependent 
on any one particular master. Any worker can, at least theoretically, 
move to another employer in the event of humiliating or arbitrary treat-
ment.  20   And in a competitive market no single person has the power to 
set prices: prices depend on the choices of all. 

 Of course, it is important not to overstate this contrast between mar-
ket freedom and feudal dependence; many laborers did and still do have 
to obey an arbitrary master on the factory fl oor. Bosses wield power over 
their employees that these same employees do not wield over employ-
ers.  21   But two features of competitive labor markets work to temper the 
degree of humiliating servitude that workers face on the job. 

 The fi rst mitigating feature is that market relationships are imper-
sonal relationships based on mutual self-interest. As Smith reminds us, 
“It is not from the benevolence of the butcher, the brewer or the baker 
that we get our dinner, but from their regard to their own interest.”  22   
The motivation of self-interest that fuels a market differs from those 
motivations involved in the exercise of an arrogant and personal power. 
In Albert Hirschman’s words, in a market society “passion” tends to be 
tamed by “interest.  23   Under the pressure of competition the motivation 
for abusing and lording it over inferiors and the temptation of  unleashing 
volatile emotions such as vengeance, honor, and envy have to be 
 disciplined by the need for productive effi ciency.  24   Moreover markets 
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link anonymous strangers, people who have no personal relationships 
with one another, and therefore no personal axe to grind. 

 The second mitigating feature of competitive labor markets is that 
they allow, to varying degrees, for the possibility of exit. The need actu-
ally to  enlist  loyalty, commitment, and accountability on the part of their 
employees gives employers a reason to mitigate the power that they 
might otherwise wield.  Exit  is a powerful infl uence on the shape of 
human relationships and interactions. In many circumstances the mere 
threat by a person to exit a relationship may lead others to consider her 
interests more carefully and to treat her better. 

 Employees also exit from their employers when they leave their job, 
in contrast with feudalism; they go home to a realm in which their 
employer is not assumed to have authority. Feudalism gave the owners 
of land (the lords) the rights they needed to exercise direct control over 
the people who lived on their land (the peasants), including the right to 
punish them and to give them orders to go to war with neighboring 
landowners. Although there have been “company towns,” capitalist 
managers do not ordinarily give orders to their employees outside of 
their working hours and have little direct control over non-work-related 
aspects of an employee’s life. In developed capitalist economies resi-
dence is largely separated from work, although as we shall see later in 
this book, in some parts of the developing world such exit can be fore-
closed by the shape of the labor market itself.  25   

 Of course, much of the curtailment of employers’ arbitrary and abusive 
power was achieved not only through the employers’ own prudent 
decisions about the requirements of maximizing productivity, but also, 
and perhaps especially, through the advent of labor unions. A critical func-
tion of unions on the factory fl oor has been to protect the freedom and 
equality of workers by providing a counterweight to employer power. 

 And even though markets can be seen to promote independence and 
individual freedom we should not lose sight of the fact that they can also 
coexist with political regimes that deny or curtail basic political freedoms. 
Finally, those who fare very badly in the market system—who hold down 
personally unrewarding jobs for little pay, have no viable alternatives with 
which to support themselves, lack information, and so on—might reason-
ably claim that they have only a minimal and degenerate form of freedom. 

 Nor are markets the only route to personal freedom and independence. 
A person can experience important freedoms within a nonmarket context, 
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such as when she participates in a collective political endeavor or shares in 
a project with her friends and family. Many of our important collective 
and individual freedoms do not rely directly or even indirectly on a mar-
ket. Indeed some of these freedoms, such as the freedom to participate in a 
tight-knit homogeneous community or to be able to escape competitive 
interactions with others, may be effectively undermined by the existence of 
a market.  26   Nor is there any guarantee that all of the freedoms that markets 
enable will be meaningful freedoms; freedom from servitude and abuse is 
crucially important, but having the opportunity to choose between dozens 
of toothpaste brands does not signifi cantly advance a person’s freedom.    

  T H E  BAC KG RO U N D  C O N D I T I O N S 
F O R  T H E  M A R K E T ’ S  L I N K  TO 
E F F I C I E N C Y  A N D   F R E E D O M  

  Markets do not automatically or spontaneously realize the virtues of 
effi ciency or freedom. For markets to promote these values, there has to 
be a suitable platform in place. Theorists from Adam Smith to David 
Hume have recognized that economic activity presupposes property, 
rules of exchange, and contract and enforcement. Moreover different 
platforms will have dramatically different effects on the compatibility 
between markets and the values of freedom and effi ciency. In other 
words, a positive relationship between particular markets and the values 
of freedom and effi ciency is contingent: it depends, at least in large part, 
on the platform on which markets are erected. I describe in generic 
terms the most important elements of this platform below.  27     

  Property Rights   

 Markets work effi ciently only where there are established and protected 
property rights. This requires the existence of legal and regulatory 
frameworks to ensure that contracts are enforced and the given  property 
rights are respected. But functioning markets require that the state do 
more than simply intervene to prevent theft and fraud. There also need 
to be mechanisms for resolving commercial disputes; there has to be a 
sound banking system that provides businesses with access to credit; 
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and there needs to be a system of taxation to pursue necessary collective 
goals such as education, building and maintaining infrastructure, and 
the administration of justice. 

 Property rights are also relevant for the real freedoms a person can 
achieve. For example, a market in which some people can be owned 
limits the freedom of those who may become the property of others. A 
market that leaves people with few social entitlements may undermine 
the ability of the poor to achieve important substantive freedoms. Even 
if, to paraphrase Anatole France, in a market system the poor and the 
rich are equally free to dine at the most expensive restaurant in New 
York City, this freedom is not worth very much to the poor. Before a 
person can be said to have the effective opportunity—the real free-
dom—to be and do many things, she must have access to a number of 
goods that markets may or may not provide. A person may be unable to 
participate in collective decision making, achieve a kind of personal 
independence, or even function as a market agent if she is hungry or 
illiterate or cannot escape premature morbidity. 

 More generally all property rights enable certain freedoms and place 
limits on other freedoms. Some private property rights endow indi-
vidual owners with exclusive authority over their property and thus 
simultaneously exclude all others.  28   In addition all property rights are the 
products of laws and conventions that back them up and enforce them.  29   
My ownership of a good means little if I am powerless to prevent others 
from seizing it. An important implication of this observation is that the 
free market is necessarily based on the coercive power of property rules, 
government regulations, and social conventions. True laissez-faire is not 
even logically possible.    

  Free Information   

 Unless buyers know what commodities are selling for, they may overpay 
for them. If a seller controls price and product information, then buyers 
can be misled into buying a shabby product, and there is no incentive 
for the seller to cut his prices. In the presence of reliable information, an 
exchange that looked to be in the buyer’s benefi t might turn out to have 
been a mistake. Effi ciency requires that decisions be made with  adequate 
information on benefi ts and costs. 
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 Information does not always fl ow freely in a market. It is costly to come 
by, it takes time and effort to learn what goods are available and what their 
prices are, and it is even more costly to determine their quality. And both 
buyers and sellers have an incentive for holding on to information to 
increase their own market power. To ensure the fl ow of information 
requires many institutions, conventions, regulations, and norms. Services 
such as the Yellow Pages, Google, and company trademarks lower the costs 
of fi nding information for consumers. Wholesalers and trading com-
panies lower costs of information to businesses. Government regulations 
attempt to assure quality control and accurate information about prod-
ucts.  30   Nevertheless in some exchanges large asymmetries of information 
are likely to remain between buyers and sellers; examples include health 
care markets and the market for used cars.  31   In these cases it is hard for 
buyers to ascertain the quality of the goods that are for sale. As we shall 
see, child labor markets are also often closely tied to poor information. 

 Even when information on products is available people are notori-
ously bad at processing it; they regularly distort the probabilities of risks 
associated with different products, and they are easily overloaded by too 
much information. For example, even reasonably informed people may 
choose to downplay the risk of cancer due to smoking because, although 
knowing the statistics, they do not see cancer as something that can 
happen  to them . Recent work on biases in decision making has demon-
strated that people routinely overestimate the importance of nominal 
losses, overestimate their probability of success, and respond to “framing 
effects” in the ways that decisions are posed.  32   In such cases biases mean 
that it may be possible to improve on market outcomes through some 
kind of intervention (educational campaigns, changing default starting 
points, marketing). There is no invisible market hand automatically 
producing effi cient outcomes; as Joseph Stiglitz has remarked, Adam 
Smith’s “invisible hand” is invisible because it is not there.    

  Trust   

 Markets function well only when the participants are trustworthy. 
Because in many transactions there is a time lag between purchase and 
sale, buyer and seller depend on each other to honor their agreements. 
Because obtaining information and monitoring are costly, markets are 



What Do Markets Do? 29

more effi cient when the parties do not aim to deceive one another. This 
means that although it is often said that markets are fueled by a maxi-
mizing self-interest, they must also be underwritten by social sentiments 
and norms.  Homo economicus  may be out only for himself, but he must 
not generally steal, lie, cheat, or murder in order to maximize his gains 
if markets are to work.  33   Theft involves an exchange of goods, but clearly 
it is not a market exchange. 

 Interestingly markets have different and opposing effects on the pos-
sibilities for trust and trustworthiness in a society. On the one hand, to 
the extent that a trustworthy reputation is important to market success, 
markets encourage intelligent pursuit of  interest  over reckless passion.  34   
When one party behaves in an untrustworthy manner, other parties may 
refuse to trade with him in the future. Knowing this, it is not in his 
self-interest to default on his contractual agreements. In this way self-
interest can serve as a basis for mutually benefi cial behavior. On the 
other hand, however, the possibilities for trust depend on several factors 
that are themselves affected by markets. People seem to be more likely 
to trust those with whom they repeatedly interact, with whom they 
share beliefs and values, and with whom they are able to engage in direct 
communication. Markets negatively affect all of these factors by 
increasing the number and heterogeneity of trading partners.  35   The 
anonymous nature of market exchanges tends to favor short-lived 
exchanges and a pairing of individuals that is more random than in a 
small community of friends. As the number and heterogeneity of trading 
partners increase, the monitoring and enforcement costs also increase, 
and self-interest becomes a less reliable basis for producing socially 
good results. Although markets enable participants to economize on 
virtue, those exchanging cannot economize too much.    

  Anti-Monopoly   

 An effi cient market needs to keep the tendency to monopoly in check; 
in particular, competition is necessary for the two theorems of welfare 
economics to hold. In perfect competition no one has any power over 
anyone else, all are assumed to act independently of one another, and 
no one can determine prices. Competition thus disciplines companies; 
they must produce high enough quality products at low enough prices 
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to stay ahead of their competitors. Monopolists face no such incentives; 
they can persist in offering shoddy products at infl ated prices, and they 
can impose arbitrary prices because there are no alternatives. To fore-
stall the formation of monopolies societies must sometimes rely on 
antitrust legislation, laws against price fi xing, and regulations regarding 
mergers and takeovers. 

 Even with such measures many markets are not perfectly competi-
tive. Economies of scale convey advantages in production that lead large 
producers to corner the market. Some industries are natural monop-
olies in which it makes little sense to have multiple suppliers. For 
example, there would be greater social costs to have two water systems 
running in parallel than having just one, given the costs of digging path-
ways that go to the same place. 

 Important freedoms are also undermined by the absence of alterna-
tives. Under monopoly buyers cannot get what they want from many 
sellers, and in cases of needed goods they are completely dependent on 
one supplier. Consider the power of the person who owns all the water 
in a desert. Monopoly is a particular form of compulsion, re-creating a 
feudal relationship of dependency right in the heart of a liberal market 
society. 

 In sum, well-functioning markets require supports. Such supports 
are not all or nothing, but plainly admit of degrees. The great majority 
of actual markets lie somewhere in between the textbook extremes of 
perfect competition and pure monopoly. Individuals come to the mar-
ket with very differing assets and differing knowledge about alternatives, 
which can make some parties far more dependent on the transaction 
than others. 

 State regulations, redistribution, and widespread acceptance and use 
of norms such as sympathy and honesty can bring markets closer to 
their ideal conditions. For example, the state can enforce property laws, 
curtail monopolies, regulate communications systems, and underwrite 
compulsory education. Yet even if these four props are in place—even if 
there are established property rights, free information, trust, and com-
petition—markets can still fail to be effi cient or realize liberal freedoms. 
And even if they do support effi ciency and liberal freedoms we may still 
fi nd markets in some goods unsettling. I will postpone detailed discus-
sion of how markets can fail to link to freedom until a later chapter, 
when I discuss how labor markets can be compatible with extreme 
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 servitude and dependency.  36   And I will postpone discussion of how even 
effi cient and freedom-enhancing markets can nevertheless be problem-
atic until chapter 4, when I discuss markets in specifi c goods like safety 
and education. I conclude this chapter by focusing on the main contem-
porary economic concern with markets: their effi ciency. Why does the 
link between markets and effi ciency sometimes fail, even when good 
supports for the market are in place?     

  M A R K E T  FA I LU R E  

  It is well recognized in economics that market transactions can sometimes 
impose costs on uninvolved third parties. These costs are usually referred 
to as “externalities,” and they form the core of the economist’s theory of 
market failure. As an example, consider that the effects of pollution cannot 
be restricted only to the parties whose exchanges produce it. Many of the 
world’s greatest environmental problems today are due to the external 
unpriced effects of increasing industrial production and fuel consump-
tion. Likewise the sales of international weapons can spill over to have 
effects on people who are far removed from the parties to the transaction. 
Other bases of market failure include non-zero transaction costs and tech-
nologies that give rise to economies of scale, making only monopolistic or 
oligopolistic fi rms viable, as well as the existence of natural monopolies. 

 When markets fail because of externalities it is because there are some 
costs that have been introduced that individuals acting in the market 
have not accounted for. Some of these costs may actually be benefi cial—
public goods and not public bads—but the ones that concern us are 
usually not. The production of public bads as a byproduct of market 
exchanges forms the basis for the economic case for their regulation. 

 At one time economists proceeded as if externalities were unusual, 
and the rule was that most transactions had little effect on the individ-
uals who were not direct parties to the exchange.  37   But a little refl ection 
will show that this assumption is mistaken. Almost any exchange in a 
dense, interdependent, and complex society is likely to impose a cost on 
third parties. Building high-rise apartment towers block the sunlight for 
neighboring houses. Cars bring congestion. Cigarette smoke circulates. 
In fact whenever I have preferences over your actions or their effects we 
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also have an externality. If I disapprove of a particular religious text 
because I despise that religion, then your buying or selling this text gen-
erates an externality for me, a negative cost that I must now absorb.  38   

 In practice economists tend to be quite opportunistic as to where and 
when they invoke the concept of externality.  39   Indeed they usually 
appeal to externalities as a basis of regulation in ways that track the tra-
ditional “harm principle” of liberal theory, according to which the bare 
fact that I do not like a certain outcome does not constitute  harm , that 
is, a genuine  cost  to me that calls for redress.  40   But nothing in economic 
analysis generates or supports this particular interpretation of costs or 
harm; the economic argument for identifying ineffi ciencies in the case 
of only certain externalities—pollution but not intolerance of religious 
diversity—feeds off moral theory done elsewhere.  41   That’s not neces-
sarily a problem, as long as we attend to the moral theory and make it 
explicit in our understanding of ineffi ciency. 

 Markets can also fail to provide needed public goods, where these are 
understood to include goods (such as national defense) that provide 
positive externalities, are nonexcludable, and are costly to produce. In 
such cases, although it is to everyone’s benefi t that the good be provided, 
it is in no one’s individual benefi t to provide it. If national defense is 
provided it will benefi t all those who live in a country, even those who do 
not pay their share of the costs of maintaining it. Many goods are purely 
or partially public in nature. (And sometimes we face decisions about 
whether to consider a good a public or a private good. Although educa-
tion is often treated as a public good, it  could  be treated as a private 
good.) Of course even if markets generate ineffi ciencies due to external-
ities, the alternatives might be worse. Perhaps some market ineffi ciency 
is preferable to a lot of government regulation, with its slow, clumsy, and 
lumbering bureaucracy. That is why market failure generates only a 
prima facie case for intervention, not an-all-things considered case. 

 The logic of the economic approach to markets leads us to view mar-
ket failure as an indicator not that the market’s system of allocation is 
defective, but as a sign that the market system is not complete.  42   If the 
scope of the market could be enlarged to include the external third party 
effects—if sunlight, congestion, pollution, secondhand cigarette smoke, 
and religious distaste could be priced and sold—then the externalities 
could be reabsorbed. A complete market, universal in scope and across 
all future temporal states of the world, promises  in theory  to eliminate 
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all externalities. Indeed much economic reasoning is at least theoreti-
cally imperialistic about the range of the market. In the standard Arrow-
Debreu general equilibrium models, for example, there is assumed to be 
a market for every conceivable good, present and future, and every 
 conceivable circumstance.  43   

 Economists’ response to the ineffi ciencies of actual markets suggests 
that they have some independent normative commitments and 
beliefs—a belief, for example, that the market’s ineffi ciency costs will 
turn out to be less burdensome than the intrusions of state regulation, 
and the assumption that third-party cost is defi ned by only certain kinds 
of losses. It is open to any of us to endorse a different and more complex 
view of the concept of market failure.    

  LO O K I N G  A H E A D  

  To this point I have stressed the idea of markets as economic and social 
mechanisms for setting prices, coordinating behavior, and promoting 
individual choices. As we have seen, contemporary economics offers some 
powerful arguments in favor of the market mechanism. Markets are often 
(but not always) better in a technical sense than alternatives, superior as 
an outcome (in terms of individual preferences) for everyone involved. 
Markets help develop and give range to individual choice and decision. 
This chapter explains and defends (in part) these arguments. But it also 
cautions us to not treat these arguments as a priori. Markets are not  nec-
essarily  better at promoting these values than alternatives, including, in 
many instances, in-kind redistribution by the state. To evaluate markets 
and their alternatives we need to examine messy empirical cases. 

 The economic arguments in favor of markets proceed without attach-
ing any independent moral value to the commodities being produced 
and exchanged. It doesn’t matter whether the goods on the market are 
bibles, guns, butter, human organs, “blood diamonds” that fuel bloody 
civil wars, or sex. Nor is the quality of the goods relevant. It all looks the 
same in the economist’s equations. As Lionel Robbins explained in 1932, 
economics deals with the ubiquitous elements of scarcity, means, and 
ends, and the means and ends can be fi lled in with any content whatso-
ever.  44   All markets are explained in the same terms. 
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 Moreover market failure is understood in the same terms in all of 
these different cases. Rather than address questions of ethics, most econ-
omists purport to employ a division of labor whereby they explain only 
the economic consequences of the use of particular markets for 
effi ciency while others worry about ethics. But, as I have argued, such a 
division of labor is impossible: what counts as an ineffi ciency or an eco-
nomic improvement involves prior ethical judgments. For if the only 
resource we have for thinking about effi ciency is subjective preference, 
then we will have to count dissatisfactions based on envy at another’s 
success as economic costs. But this seems ludicrous. It follows that any 
plausible measure of the costs of various activities presupposes a sub-
stantive conception of what is important to human welfare, of which 
subjectively felt harms count as costs. Effi ciency turns out to have a 
moral dimension after all. 

 In this book I will argue that neither standard effi ciency analysis nor 
the generic concept of market failure can tell us when we should use 
markets to allocate particular goods and when other mechanisms are 
more appropriate. Let me anticipate my discussion in the coming 
 chapters with a few simple examples. 

 Consider the vote. As James Tobin notes, “Any good second year grad-
uate student could write a short examination paper proving that 
voluntary transactions in votes would increase the welfare of the sellers 
as well as the buyers.”  45   But no one seriously proposes that we distribute 
a society’s votes through a market; the legitimacy of the political process 
rests on the prohibition of such transactions. 

 Consider the labor market. Should employers be allowed to demand 
sexual favors in compensation for a higher wage?  46   Should individuals 
be allowed to sign slavery contracts with one another? Both quid pro 
quo sexual favors and slave contracts are widely held to be reprehen-
sible. The interesting question is why this is so and whether effi ciency or 
the standard analysis of market failure is in any way at issue. 

 Military service is often viewed as a civic duty and something to be 
praised when undertaken. At the same time, the hiring of mercenaries is 
widely condemned. Why do people condemn an act when done for pay 
that they would praise if done for duty?  47   

 A central thesis of this book is that we must expand our evaluation of 
markets, along with the concept of market failure, to include the effects 
of such markets on the structure of our relationships with one another, 
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on our democracy, and on human motivation. Even if markets in sexual 
favors or votes or mercenaries turned out to be effi cient, and even if they 
arose from voluntary agreements, such markets might still be objection-
able— would  be objectionable, I shall argue—insofar as they arise from 
weak agency, exploit the underlying vulnerabilities of the most vulner-
able, or have extremely harmful consequences for individuals or their 
societies. 

 In the next two chapters I explore alternative frameworks for thinking 
about markets. In chapter 2 I present the neglected and rich approach of 
the classical political economists. Whereas contemporary economics 
has tended to think of markets in very abstract terms, the classical econ-
omists saw markets as heterogeneous, and they sharply distinguished 
between markets in land, labor, and capital. Their assessment of dif-
ferent markets explicitly called attention to the structure of power and 
to the effects of markets on human motivation, human capacities, and 
social relationships. This tradition has been neglected in economics, 
and I argue that we have much to learn from it. Chapter 3 examines 
some contemporary egalitarian frameworks for considering the role of 
the market and its moral limits, including those of Ronald Dworkin and 
Michael Walzer. In chapter 4 I present and defend my own view of these 
limits.      
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            2 
The Changing Visions of Economics  

    The view of the market as a homogeneous mechanism operating across 
different types of exchanges is distinctly modern. The classical political 
economists, especially Adam Smith, David Ricardo, and Karl Marx, held 
a very different view of markets and of their place in society. Our mod-
ern understanding of markets in terms of their formal properties and 
our ability to build tractable models far surpasses those of the classical 
political economists. But something important has been lost. This chap-
ter focuses on these earlier thinkers’ larger overall vision and its contrast 
with that laid out in chapter 1. This alternative vision had far-reaching 
implications for their views of the nature and limits of markets and the 
justice (or injustice) of many market transactions.  1   Aspects of this ear-
lier vision are present in some later post-Jevons economists, such as 
Marshall, Pigou, and Pareto, but I will end my discussion with the mar-
ginalist revolution that occurred in economics during the 1870s. I want 
to bring into the sharpest focus the contrast between the classical polit-
ical economist’s understanding of the market as a system of heteroge-
neous relationships between social classes with competing interests and 
the later approaches founded on an image of the economy as a set of 
exchange relations between independent individuals. 

 In this chapter I discuss the particular answers that the classical econ-
omists gave to the question of the nature and limits of markets. There are 
two features shared by their answers that I wish to highlight. First, they 
emphasized the  social embeddedness  of markets. They saw that markets 
could not become the sole institution or sole organizing principle of a 
liberal society without destroying that society. More specifi cally they rec-
ognized that markets require limits if a liberal society, based on the 
equality and freedom of its members, is to be maintained. This is an idea 
that was revived in the twentieth century by Karl Polanyi, who argued 
that a society based on self-regulating markets alone could not work.  2   A 
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society held together only by markets would not be able to stably repro-
duce itself over time. Most economists today recognize the truth of 
Polanyi’s stability argument about a self-regulating market society, but 
they ignore one of his central conclusions, which is that labor markets 
have features that distinguish them from other types of markets. 

 Second, and relatedly, the classical political economists recognized 
that markets were heterogeneous and that some markets shape society 
as well as individuals. For example, thinkers as diverse as Smith and 
Marx believed that the way human labor power is produced and sold 
has not only profound effects on the workers whose labor it is, but also 
external effects on society as a whole. Because I think that these are key 
insights—the embeddedness of markets and the effects of particular 
markets on individual preferences and capacities—I want to explore 
them at some length in this chapter. 

 However, it is important to begin with some caveats. First, I am 
focusing on only a handful of thinkers. At the time these economists 
were writing, there were quite different traditions; the French physio-
crats (especially Quesnay), Montesquieu with his  doux-commerce  thesis 
(that is, the thesis that commerce makes for gentle manners),  3   and John 
Stuart Mill serve as prominent contemporaries that I exclude. Although 
these thinkers share some ideas with the views I explore here, their over-
all theories do not serve to illuminate the line of thought I am pursuing. 
Second, as I alluded earlier, I am restricting myself to a specifi c time 
period. The decline of feudalism gave impetus to new ways of thinking 
about human nature and about economic order. Feudalism looms large 
in the background of the arguments that I consider here. Thus although 
there are late nineteenth- and twentieth-century economists, including 
Amartya Sen, whose ideas overlap with the classical political economists, 
I want to keep my focus on thinkers who highlight the ways that markets 
can support and threaten a liberal social order.    

  T H E  S M I T H E A N  V I EW  O F  M A R K E T S  

     The rich man in his castle, 
 The poor man at his gate, 
 God made them, high or lowly, 
 And order’d their estate.  4     
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Under feudalism a person’s status was assigned by birth, and the world 
was divided into inferiors and superiors. The second half of the eigh-
teenth century saw a social order based on hierarchical and fi xed status 
differentials between social groups under pressure from a new way of 
thinking about social and political relations, based on individual free-
dom and consent. But how could individual freedom and consent be 
made compatible with social  order ? Wouldn’t reliance on everyone’s 
separate and self-interested choices produce confl ict? In  Leviathan  
Thomas Hobbes argued that only an absolute sovereign with unlimited 
power could secure a stable social order among independent free indi-
viduals.  5   Adam Smith provides the world with a different answer. A 
 central claim of his  Inquiry into the Nature and Causes of the Wealth of 
Nations  (1776; the last revised edition appeared in 1784) is that, in the 
context of market relations, independent individuals would not only 
produce increased wealth but would also make a liberal social order. 

 Smith’s striking innovation was to see the market as a form of  social  
organization. His arguments concerning the economic effi ciency effects 
of markets (and the division of labor) are well known, but his important 
arguments about the market system’s  social  effects have been largely 
ignored or misunderstood. 

 Smith celebrated the freedom to buy and sell not only as an impetus 
to economic growth and the wealth of nations, but also as a form of 
emancipation from a particular kind of political oppression. As I noted 
in chapter 1, Smith argued that markets undermined social relation-
ships built on servility: 

 Commerce and manufactures gradually introduced order and good government, 

and with them, the liberty and security of individuals, among the inhabitants of 

the country, who had before lived almost in a continual state of war with their 

neighbors and of servile dependency upon their superiors. This, although it has 

been the least observed, is by far the most important of their effects.  6   

   To understand Smith’s argument, consider the contrast between the 
organization of feudal society and the freedom of the new industrial 
order based on market exchange. Under feudalism peasants and laborers 
were dependent on the feudal landowners for their subsistence and for 
protection from violence by others. This extreme dependency supported 
relations of servility between the lord and his subjects, the peasant’s 
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bowing and scraping before his superior. Peasants had a duty to obey 
the lord’s commands, no matter how arbitrary or humiliating or costly 
such commands were. An important point about this servile relation-
ship between serf and lord is that it was generally  voluntary : the serf was 
tied to his master by apparently voluntary acts of loyalty. Although in 
theory the peasant might have been free to leave and fi nd an alternative 
master,  7   mobility was diffi cult, and the bundled package of work and 
home often made it impossible for him to change one without changing 
all his social ties. Given his economic, political, and social circumstances, 
subservience to the lord was frequently the peasant’s best option. 

 How did markets change this relation between inferior and superior 
into a relation between equals? Smith argued that markets liberate indi-
viduals from their abject dependence on one powerful person by allow-
ing them to sustain themselves through exchanges with thousands of 
anonymous and indifferent customers: “Each tradesman or artifi cer 
derives his subsistence from the employment, not of one, but of a hun-
dred or a thousand different customers. Though in some measure 
obliged to them all, therefore, he is not absolutely dependent on any one 
of them.”  8   

 Freedom of commerce creates the possibility of multiple and optional 
webs of relationship with anonymous others, thus undermining the 
relations of personal and direct subjection and servility that character-
ized feudalism. This end of abject servility to masters (along with good 
government) was “by far the most important” effect of markets. 

 The extension of the market system creates a society of horizontal 
relationships based on free interaction, equality, and reciprocal self-
interest. Because market exchanges are based on each participant’s mutual 
agreement, such exchanges implicitly recognize the participants as per-
sons who have standing and are able to make claims on their own behalf. 
Buyer and seller meet as free persons. Because market exchanges are 
governed by the idea that goods are exchanged for their equivalents, 
they are realms of equality. Because market exchanges do not presup-
pose that the interests of the participants are identical (all that matters is 
that each has something to gain), they are also compatible with social 
coordination among independent individuals with diverse values and 
preferences. Rather than appealing to norms based on natural hierarchy, 
in a market each looks only to his own advantage. In a quite different 
context even Marx noted that market exchange is a realm of “freedom, 
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equality, property and Bentham.”  9   The development and spread of labor 
markets and consumer product markets thus enabled large numbers of 
people to enjoy a kind of personal independence, or at least an end to 
absolute dependence, that had simply not been possible before.  10   

 Yet Smith also recognized that the ability of laborers to escape from 
servility to a master through markets is dependent on a number of con-
ditions, including how competitive the labor market actually is and the 
skill levels of the laborers. If the labor market is not competitive and if 
workers are deskilled and superfl uous, they will voluntarily agree to 
terms that leave them utterly dependent on and subordinate to their 
employers. Under such conditions employers have a power of control 
analogous to the feudal lords. As Rodbertus pointedly observed, hunger 
can serve as a whip as readily as a piece of leather.  11   

 Smith was also extremely aware of the tendency of the merchants to 
attempt to bring the state in as an ally in controlling their workers a 
tendency that he argues must be resisted. By contrast, he was tolerant of 
governmental regulation of wages on behalf of laborers: “Whenever the 
regulation  . . .  is in favor of the workmen, it is always just and equitable; 
but it is sometimes otherwise when in favor of the masters.”  12   

 As this passage testifi es, Smith was no simple critic of government 
intervention in markets; he never viewed markets as freestanding insti-
tutions. Moreover his rationale for intervention in the case of labor 
markets was not effi ciency, but “justice and equity.” He was worried 
about the coercive nature of labor contracts, about the ability of the 
employers to “force the other into a compliance with their terms.”  13   He 
also accepts government intervention when the aim is to reduce poverty. 
Another example of this is his support for progressive taxation on car-
riages in proportion to their price, so that “the indolence and vanity of 
the rich is made to contribute in an easy manner to the relief of the 
poor.”  14   

 Why, then, is Smith so often viewed as a simple proponent of free 
trade and free markets and an antagonist of the visible hand of 
government?  15   I think that although some writers have viewed Smith as 
opposed to government intervention per se, it is helpful to recall that 
Smith’s arguments against government intervention in markets are 
focused on a specifi c social order: feudalism. Many of the regulations 
that he vociferously condemned were vestiges of a precapitalist and 
undemocratic social order: the narrow interests of monopolistic merchants 
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seeking to protect their infl ated profi ts and the rules of the powerful 
guilds that restricted the free entry of individuals into professions and 
trades. Of the feudal guilds, for example, he writes that “a thousand 
spinners and weavers” may be dependent on “half a dozen wool combers,” 
who by refusing to take on apprentices can “reduce the whole manufac-
ture into  a sort of slavery to themselves .”  16   

 Rather than propounding a doctrine of a spontaneous and self-
correcting market order, Smith actually stressed that markets function 
as vehicles of freedom, equality, and effi ciency only under very defi nite 
institutional arrangements. It requires a “separate independent state” to 
promote the well-being and freedom of the poor, a state that has cut 
itself loose from the power of the rich merchants, the guilds, religious 
groups, and prejudicial social norms. Indeed Smith worried that the 
system of law would never be completely secure against such interests 
and would need to be counteracted by a universal system of education, 
as well as regulation of labor markets to protect the freedom of the 
worker. 

 Smith’s perspective on the comparative benefi ts of capitalist labor 
markets over feudal labor-tying arrangements differs from those that 
would be revealed by the framework of much contemporary economics. 
He explicitly recognizes that the introduction of capitalist markets 
depended on restrictions on property rights that, at least initially, were 
neither voluntary nor Pareto-improving. To anticipate later chapters 
and to reiterate my argument in chapter 1, a  free labor market  is the 
product of state regulation. It requires policies that restrict the remedies 
that the law makes available to employers, for example, banning the use 
of imprisonment for nonperformance of a labor contract and curtailing 
feudal ownership rights over the products of the serf’s labor.  17   But in 
the context of feudalism these restrictions were certainly not Pareto 
improvements; they made the lords worse off.    

  H E T E RO G E N E O U S  M A R K E T S  

  Smith and his classical political economy followers offer distinct theories 
of the functioning of not only consumer goods markets, but also land, 
credit, and labor markets. Consider labor markets. Unlike a car market, 
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Smith argues, a labor market shapes the capacities of the human beings 
whose labor power is purchased. As he puts it in  Wealth of Nations : 

 The employment of the great body of the people comes to be confi ned to a few 

operations; frequently to one or two. But the understandings  . . .  of men are nec-

essarily formed by their ordinary employments. The man whose whole life is 

spent performing a few simple operations of which the effects too are perhaps 

always the same  . . .  has no occasion to exert his understanding or to exercise his 

invention in fi nding out expedients for removing diffi culties which never occur. 

He naturally loses, therefore, the habit of such exertion and generally becomes as 

stupid and ignorant as it is possible for a human creature to become.  . . .  [He is 

incapable] of forming any just judgment concerning many even of the ordinary 

duties of private life. Of the great and extensive interests of his country, he is 

altogether incapable of judging.  18   

   In this passage refl ecting on the division of labor in a pin-making 
factory, Smith claims that a worker’s  preferences and capabilities  are 
shaped by the organization of work. He observed that as markets push 
forward the development of the division of labor, not only is economic 
growth produced, but also workers who are incapable of taking part in 
social decision making. The growth of the division of labor in industry 
deprives these workers of their “intellectual, social and martial virtues.”  19   
Whereas contemporary economic theory tends to view a person’s pref-
erences and capacities as  given  inputs into an economy, Smith believed 
that the parties to certain kinds of exchanges are themselves partially 
constituted in the market. 

 Interestingly, in this passage Smith makes a causal claim: workers’ 
preferences and capacities change  because of  the structure of the labor 
market, shaped by the increasing division of labor which itself is fueled 
by the quest for effi ciency. These preferences and capacities, then, are not 
taken as givens. Moreover these preferences and capacities are relevant to 
our assessment of markets: labor markets can have troubling social, cul-
tural, and political effects precisely by shaping preferences and capacities. 
To put the point a bit tendentiously, in the labor market workers make 
not only pins and widgets, but they also make aspects of themselves. And 
how they make themselves affects not only the price of their labor but 
also the kind of society that is possible. In the pin factory, according to 
Smith, workers lose their power of independent thinking and become ill 
equipped to judge or deliberate about the policies of their country. 
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 The growth of the division of labor and the creation of distinct spheres 
of laboring activity—fueled by labor markets—are also central to Smith’s 
understanding of social inequality. According to Smith, the division of 
labor, whose extent is limited by the extent of the market, shapes our 
 differing  and thus unequal preferences, interests, and capacities: 

 The difference of natural talents in different men is, in reality, much less than we 

are aware of; and the very different genius which appears to distinguish men of 

different professions, when grown to maturity, is not upon many occasions so 

much the cause, as the effect of division of labour. The difference between the 

most dissimilar characters, between a philosopher and a common street porter, 

for example, seems to arise not so much from nature, as from habit, custom and 

education. When they came into the world, and for the fi rst six or eight years of 

their existence, they were, perhaps, very much alike, and neither their parents nor 

play-fellows could perceive any remarkable difference.  20   

   It would perhaps take a detailed psychological and sociological argu-
ment to fully substantiate this claim, although later in this book I’ll look 
at some evidence concerning the effects of different kinds of labor rela-
tions on worker’s self-conceptions. But the basic point to consider for 
present purposes is that if work and the preparation for work signifi -
cantly infl uence who we are, then labor markets cannot be judged by 
their effi ciency alone. 

 Labor is special for Smith in yet another way. Because labor power is 
embodied in human beings, whose own effort and compliance affect 
their productivity, the buyers of labor power have an interest in moti-
vating their workers to work hard. But workers have opposing interests. 
Because the amount and quality of work cannot be completely speci-
fi ed in a contract, some system for controlling work must be devised. 
But the system of control itself will have important effects on the 
laborer, his productivity, his capacities and his relationship to his 
 employer. 

 Smith’s assessment of labor markets thus gives us a wider set of crite-
ria for their evaluation than effi ciency. Extending his framework, we 
might say that a labor market would fail, even if it were effi cient and 
even if it were voluntary, if it placed workers in relations of servile 
dependence with manufacturers or deskilled them to function as mere 
tools. It would fail if it eroded workers’ sense of justice and public spirit, 
the qualities “most useful” to society and their fellows.  21   We can describe 
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some of these effects as “externalities,” but some of the effects fall only 
on the parties to the contracts. Additionally, as I have argued, the con-
cept of an externality is too blunt to tell us why and when we should be 
concerned with particular markets. 

 In what can only be an embarrassing anomaly for those who view 
him as an advocate of laissez-faire, Smith also argued in favor of regu-
lating credit markets. Although he objected to the legal banning of 
interest on money, he gave a qualifi ed approval of the existing usury 
laws in Great Britain that limited the rate of interest that could be 
charged on a loan to 5 percent: 

 In countries where interest is permitted, the law, in order to prevent the extortion 

of usury, generally fi xes the highest rate which can be taken without incurring a 

penalty.  . . .  The legal rate, it is to be observed, though it ought to be somewhat 

above, ought not to be much above the lowest market rate. If the legal rate of 

interest in Great Britain, for example, was fi xed so high as eight or ten percent, 

the greater part of the money which was to be lent, would be lent to prodigals and 

projectors, who alone would be willing to give this high interest. Sober people, 

who will give for the use of money no more than a part of what they are likely to 

make by the use of it, would not venture into the competition. A greater part of 

the capital of the country would thus be kept out of the hands which were most 

likely to make a profi table and advantageous use of it, and thrown into those 

which were most likely to waste and destroy it.  22   

   Why did Smith oppose usury? Access to credit is important for pro-
duction, so why block potential exchanges between willing borrowers 
and willing lenders? The explicit reason he gives in this passage from 
 The Wealth of Nations  is that the pursuit of private gain (by prodigals 
and projectors) can sometimes lead to social loss: if reckless specula-
tors possess too much capital and invest it on useless projects, this is 
bad for the wealth of the country.  23   Moreover lenders have only inad-
equate knowledge of the motivations and future actions of their bor-
rowers; they cannot ensure that their borrowers will behave in ways 
that allow them to repay their debts. Therefore the market in capital 
must be regulated; we cannot depend on markets alone to appropri-
ately distribute capital and risk. Smith’s analysis of credit markets has 
relevance for our contemporary economic crisis and the role of fi nan-
cial instruments such as credit derivatives and subprime mortgages 
within it. 
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 Because the parties to an exchange come to the market with different 
vulnerabilities to each other and with different information and 
 different capacities for exit from their relationships, because certain 
market exchanges shape the parties, and because there are important 
social goods that a market is unlikely to supply, Smith rejected lais-
sez-faire. Although favorably inclined to the logic of the market mech-
anism, he believed that intervention in and oversight of the market was 
frequently  justifi ed. 

 Perhaps the most important case Smith sees for governmental interven-
tion in the economy—for setting limits to the operation of markets—is 
education. He believes that the “corruption and degeneracy of the great 
body of people” is inevitable without some attention from the govern-
ment.  24   Many of his arguments for education can be translated into an 
economic framework as resting on the fact that education generates posi-
tive externalities; basic education (for example, literacy) provides a com-
munal benefi t that transcends the gains of the person being educated. 
Conversely failure to educate children produces public bads: less labor 
mobility, greater poverty, and less economic growth. Arguing along these 
lines Smith harshly criticizes the irrationality of failing to provide public 
expenditure for education: “For a very small expense the publick can facili-
tate, can encourage, and can even impose upon the whole body of the people, 
the necessity of acquiring those most essential parts of education.”  25   

 But Smith is also insistent that beyond its effects on productivity 
education is important to the development of human sensibilities and 
capacities. He writes that the lack of education for the children of the 
poor is “one of their great misfortunes.” A child laborer who has been 
denied an education fi nds that “when he is grown up he has no ideas 
with which he can amuse himself.”  26   To be uneducated is not simply to 
be missing out on potential earnings for oneself or for one’s society; 
education is also important for things we cannot buy: the ability to value 
and to know, to make informed choices about ourselves and our path in 
life, to experience the world in a different way than an uneducated per-
son. To quote the twentieth-century writer James Baldwin: “The pur-
pose of education, fi nally, is to create in a person the ability to look at 
the world for himself, to make his own decisions, to say to himself this 
is black or this is white, to decide whether there is a god in heaven or 
not. To ask questions of the universe, and then to live with those ques-
tions, is the way he achieves his identity.”  27   
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 And if democratic rule is to work, the mass of people need to be 
educated to be capable of participating in public discussion.  28   There is 
no reason to think that markets will supply the appropriate level of 
education for all.    

  S M I T H  A N D  PA R E T I A N I S M  

  The uncoordinated actions of individuals in a market were taken by 
Smith to be sometimes (but not always) better at producing good results 
(e.g., liberty, security, equality, and wealth) than the visible hand of con-
scious state policies, especially since the latter was likely to be dispropor-
tionately attentive to the interests of the wealthy. Smith’s fundamental 
insight—that the market choices made by rational individuals can 
(under certain conditions) coordinate social production among diverse 
individuals and generate effi cient social order—was formalized in the 
twentieth century by Pareto and Walras. As mentioned in the previous 
chapter, the so-called fundamental theorem of welfare economics states 
that in a free market world in which everyone can trade everything, the 
allocation of resources will be Pareto optimal. 

 Adam Smith, of course, knew nothing about the “fundamental the-
orem” of welfare economics, which he greatly antedated. And I have 
argued that Smith’s defense of markets did not rest primarily on their 
purported allocative effi ciency, but rather on their connection to social 
relations based on freedom and equality. But it is worth highlighting 
three further differences between Smith’s approach and the standard 
Paretian justifi cation of competitive markets. 

 First, Paretians justify markets because markets allow individuals to 
optimally satisfy their preferences under constraints. But Smith recog-
nized the central role that both markets and social institutions play in 
 shaping  individual preferences. If markets themselves importantly 
shape a person’s preferences, if our preferences are “endogenous” to 
markets, -that is, originating from within markets, then it is circular to 
appeal to a market’s ability to satisfy those preferences as its central 
justifi cation. Market outcomes cannot be ranked unambiguously by 
preference rankings if the preference rankings themselves depend on 
markets.  29   
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 Second, Smith was interested in the role of markets in enabling sub-
stantive freedoms, including freedom from extreme dependency on 
others, and not only in their role in satisfying preferences. In contempo-
rary economics this perspective has been rather marginal, although 
Amartya Sen has picked up and developed Smith’s perspective. Rather 
than evaluating a market solely in terms of its ability to satisfy a person’s 
subjective preferences, Sen asks us to examine its effects on a person’s 
actual capabilities, that is, the person’s ability to do and achieve. Impor-
tant capabilities, for Sen, include the capability to be nourished, to be 
literate, and, borrowing from Smith, to “appear in public without 
shame.” To see how markets affect these capabilities, we have to focus 
not only on the moment of an individual’s particular market choices, 
but also on the way market institutions can enhance or restrict a per-
son’s  range  of choices, that is, the real options that are open to her.  30   
From this perspective, closing off some market choices might be justi-
fi ed if it enables other, better choices that would not have been available 
otherwise. For example, as I discuss in chapter 7, closing off the option 
of child labor in a society might lead to higher adult wages than would 
otherwise be the case, as well as leading to better education for children. 
Placing limits on labor hours and regulating working conditions might 
lead to improved worker health, enhanced cooperation, and a fairer 
distribution. More choice is not necessarily better choice, especially if 
judged from the perspective of the specifi c capabilities that different 
choice sets make possible. 

 Third, and related, Smith made an important contribution to eco-
nomic thought with his observation that specifi c types of exchanges 
have constitutive effects on their participants. For this reason I doubt 
that Smith would accept “the market” as the essence of those practices 
we conventionally label “the labor market” or endorse the view that 
employment regulations should be driven entirely by effi ciency criteria. 
Indeed his perspective—that labor markets shape workers’ capacities 
and preferences—can be expanded to embrace a vision of the role that 
work plays in our lives that links work to some level of material well-being 
(a minimum wage), democratic organization (union organizations, 
worker’s rights on and off the job, the workplace as a site for furthering 
democratic capacities, perhaps by lessening the sharp divide between 
manual and mental labor), and for some balance among our different 
life activities (hours regulation). At the very least Smith himself clearly 
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recognized that the functioning of labor markets inevitably raises ques-
tions relevant to the structure of public life, in a way that the functioning 
of a market in cars or apples does not.  31   

 Smith saw the marketplace as a political and cultural as well as an 
economic institution, where differing interests wielded power and where 
some types of exchanges shaped the participants. If markets in such 
domains are political and cultural institutions, then market failure takes 
on a different meaning than is supplied by the Pareto criterion. If labor 
markets are organized in ways that produce servility or passivity or 
undermine the collective decision-making skills on which a democratic 
society depends, then we might judge such markets a failure even if they 
are effi cient. Ultimately Smith’s insights and economic perspective 
cannot easily be summed up by a single principle of free exchange 
between consenting adults. Smith saw the market as a complex hetero-
geneous institution, bringing people into different kinds of relations 
with each other for different purposes. From this broader perspective, 
not only effi ciency but also the effects of a particular market on the 
structure of political power and on human development are relevant to 
its assessment.    

  A  ( B R I E F )  E XC U R S I O N  O N  M A R K E T 
P R I C E  A N D  VA LU E  

  A central concern of  The Wealth of Nations , and of the classical political 
economists, was the distribution of the social product among the three 
great social classes—capitalists, landlords, and workers—in the form of 
profi ts, rents, and wages. The relationships between these classes and 
their behavior in the market are central to Smith’s theory of economic 
growth. Yet  The Wealth of Nations  suggests two different theories of the 
contribution of these different classes to the production of wealth, 
related in turn to two ideas Smith propounds about the value of commod-
ities: a cost of production theory (developed by Ricardo and Marx) and a 
subjective welfare theory (developed by Bentham, Walras, and Jevons). 

 According to Smith’s cost of production theory, the ultimate factor 
determining the relative prices of goods is the amount of labor the good 
“commands.” In an economy in which there is no capital accumulation 
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and no privately appropriated land, this would be equal to the labor 
embodied in the goods.  32   Under those conditions the whole product of 
labor would belong to the laborer. But once production is no longer 
wholly owned and controlled by the workers, the price of commodities 
must include profi t and rent as well as wages. The price of the com-
modity will then be determined by the sum of the wages and profi t and 
rent paid to produce it. To express this in terms of cost of production, 
we must think of profi ts and rents as residues: because labor com-
manded is seen as the source of value, profi ts and rents are not deter-
mined independently. In this theory the price of a good can be specifi ed 
independently of individual choices and psychological factors. For each 
commodity, its price is governed by its normal costs of production 
(except for goods produced under monopoly conditions). 

  The Wealth of Nations  also contains suggestions of an “additive” way 
of thinking about a good’s value, in which the price of a commodity is 
determined by the incomes—in the form of wages, profi ts, and rents—
paid to produce it. According to this theory, prices are determined by 
the supply and demand of the three different “factors” of production. 
This additive theory provides the foundations for a theory in which 
individual buyers and sellers of goods decide on the quantity to demand 
or to supply on the basis of a given price. This theory requires individu-
alist foundations, and those who adopted this theory stressed Smith’s 
comments about the “toil and trouble” of labor and the pains people 
took to avoid it. The additive theory thus ultimately gave rise to a theory 
of subjective individual utility or welfare as the basis of price. Later 
economists seized on and amplifi ed the idea that an “invisible hand” of 
the market connected each individual’s goal of maximizing his prefer-
ence satisfaction with a production system that produced the goods pre-
ferred with maximum effi ciency at the lowest possible prices. 

 Both theories of value are strands of Adam Smith’s thought, and they 
issue in two very different directions: in one direction the concepts of costs 
of production and the role of the various social classes are fundamental in 
determining prices, and in the other direction the ideas of the individual 
economic actor and competitive equilibrium are fundamental. During the 
nineteenth century this second direction of Smith’s thought about 
exchange value would eclipse the fi rst and be seen as fundamental to his 
economics, and indeed to economics as a whole. As we will see, this shift 
in the understanding of value has consequences for views of markets.    
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  D I M I N I S H I N G  R E T U R N S  A N D  T H E 
T H E O RY  O F  L A N D  R E N T S  

  The classical political economists also viewed markets in land as distinct 
from other markets because the good under consideration (land) was in 
fi xed supply. Here we come to the theory of diminishing returns and the 
theory of ground rent. Robert Malthus developed these ideas more or 
less simultaneously with David Ricardo, Sir Edward West, and Robert 
Torrens in 1815.  33   

 According to the principle of diminishing returns in agriculture, the 
improvement of cultivation becomes progressively more expensive in that 
equal inputs of labor and capital applied to land yields diminishing outputs. 
This decline in the rate of return was taken by Malthus and the others to 
hold whether the labor and capital are “intensively” applied to lands already 
under cultivation or “extensively” applied to new (and often inferior) lands. 
These diminishing outputs on the basis of capital and labor are then 
refl ected in the rising costs of agricultural products such as grain and corn. 

 The four theorists inferred from this principle that the price of land is 
regulated by the least favorable circumstance under which production is 
carried on. When increased demand leads producers to cultivate inferior 
land or to intensify production on given land, the price of agricultural 
goods will rise, because the costs of labor and capital employed in pro-
ducing the marginal unit of these goods will rise. But the price of these 
goods will be the same, whether obtained on more fertile land (and thus 
with less labor and capital inputs) or less fertile land. Malthus and the 
others argued that, given the assumption that capital and labor both 
obtain their marginal product—that is, that they are paid proportion-
ately to their added productive contribution—there is a surplus that will 
fall to the landlord holding the superior land, paid in the form of rent. 

 Ricardo used this argument to condemn the British Corn Laws, pro-
tectionist barriers against the import of agricultural goods passed 
in 1816, which forced national agriculture to increase productivity by 
intensifying the investment in agriculture and leading landowners to 
develop less fertile lands. The Corn Laws allowed for the maintenance of 
high land rents to the detriment of the profi ts of manufacturers, the 
suppliers of fi nancial capital. Drawing on the principle of decreasing 
returns, Ricardo argued that there would eventually be catastrophic 
results from the decreasing returns to agriculture. 



Why Some Things Should Not Be for Sale54

 Here’s the basic Ricardian argument: Most of the money to fi nance 
investment comes from the profi ts of manufacturers, not from the rents 
obtained from ownership of land. Landowners, who can earn very high 
incomes simply from the possession of land, do not need to save and 
reinvest. If rent is high, those manufacturers who would invest their 
capital in the service of outperforming their competition will be unable 
to do so because they must pay rent; thus national growth will stall. 
Indeed Ricardian economics aimed to demonstrate that the interests of 
the landlords are antithetical to industrial progress and the wealth of the 
nation: “The interest of the landlord is always opposed to the interest of 
every other class in the community.”  34   

 One consequence of Ricardo’s theory is that rent is not a cost of pro-
duction—it does not enter into price—and is not payment for using up 
natural or social resources.  35   In Ricardo’s words, “Corn is not high 
because a rent is paid, but rent is paid because corn is high.”  36   Rent bore 
no relationship to the landlord’s actual costs of production. Nor did it 
help produce additional wealth or stimulate productivity. Rather rent 
grew simply because over time fertile land became progressively scarcer, 
driving up the marginal price of agricultural production. 

 It is a small step from these observations to the practical conclusion 
that the returns from private ownership of land were completely 
unearned, and that land’s confi scation by the state would make no dif-
ference to production.  37   Unlike workers and capitalists, landlords neither 
improved the situation of others by their appropriation, nor did they 
expend any effort or labor of their own. Ricardo did not himself draw 
the full and radical political implications of his diagnosis, but others rec-
ognized the signifi cant upshot of Ricardian theory: the landlord’s pri-
vate ownership and control of land threatened to derail economic growth 
and progress.  38   Because of their fi xed quantity and uneven quality, land 
markets give rise to quite distinct regulatory considerations. The owner-
ship of land can be nationalized without loss to productivity.    

  M A R X’ S  V I EW  O F  L A B O R  M A R K E T S  

  As we saw, Smith believed that markets importantly advance liberal 
freedom and equality. But the extent of their contribution depended on 
features such as the competitiveness of particular markets, the existence 
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of alternatives, and the presence of nonmarket supports such as educa-
tion and redistributive taxation for the poor. Karl Marx followed Smith 
in thinking that capitalist labor markets made possible a signifi cant 
improvement over social relationships founded on servility or outright 
slavery. For example, in  Capital  he celebrates the American Civil War as 
“the one great event of contemporary history,”  39   not because of the effi -
ciency it produced, but because of the freedoms its way of organization 
of production—free labor, not slave labor—enabled. 

 At the same time, however, Marx believed that capitalist labor markets 
were founded on property rights that necessarily limited the freedom of 
workers. Even if workers were well paid, he argued, they would still remain 
dependent on their employers and vulnerable to their power. Why? True, 
workers depend on employers, but don’t employers also depend on 
workers? Why should there be unequal dependence and vulnerability? It 
is worth exploring Marx’s arguments for this claim in more detail. 

 In the fi rst place, Marx argued that capitalist labor markets depend 
on differential ownership: workers own only their ability to labor, and 
capitalists own most other productive assets. That is, a worker typically 
lacks independent access to the means of production (machines, phys-
ical plant) and so relies on a capitalist to employ him. Without this dif-
ference in underlying ownership relationships, without workers who 
own nothing but their ability to work, Marx argued that capitalism 
wouldn’t have emerged as a stable social system. Marx’s story of 
“unhappy Mr. Peel” nicely illustrates this point: 

 A Mr. Peel  . . .  took with him from England to the Swan River district of Western 

Australia means of subsistence and of production to the amount of $50,000. This 

Mr. Peel even had the foresight to bring besides 3,000 persons of the working 

class, men, women and children. Once he arrived at his destination, Mr. Peel was 

left without a servant to make his bed or fetch him water from the river. Unhappy 

Mr. Peel, who provided for everything except the export of English relations of 

production to Swan River.  40   

   In other words, capitalism comes into existence only when workers 
have no other option but to sell their labor power. If given the choice, as 
in Western Australia, workers are more likely to want to acquire their 
own land rather than work for the capitalists in a factory. Marx’s parable 
of Mr. Peel serves to reveal what Marx takes to be the central (and 
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 historically created) feature of a capitalist society: the widespread exis-
tence of formally (legally) free, but only  formally  free, labor. Whereas 
Smith viewed capitalist labor markets as an important sphere of human 
liberty, Marx believed that in such markets most workers were not sub-
stantively free agents, because in a capitalist society they are dependent 
on employment (by the capitalists) to survive. Workers’ dependence on 
the decision and will of the capitalists generates uncertainty and pres-
sure to defer to the latter’s demands. As Marx quips in  Capital , once we 
pierce the veneer of free and equal exchange between workers and 
owners, the “exclusive realm of Freedom, Equality, Property and Ben-
tham,” we fi nd dependency and subordination.  41   In most contexts a 
worker urgently needs the job that the capitalist supplies; a capitalist, by 
contrast, can readily substitute one worker’s labor power for another’s. 
Besides which, there are many more workers than capitalists, making it 
more diffi cult for workers to organize and coordinate their behavior to 
increase their bargaining power. 

 In the second place, Marx famously thought that workers were des-
tined to immiseration and poverty. Under competition continued 
investment in technology works to keep labor in a state of excess supply, 
generating unemployment and subsistence. Not only are workers in 
capitalist societies insecure and dependent, but they are also very poor. 
This poverty makes it hard for them to hold out for better terms of 
employment. 

 In the third place, Marx, like Smith, saw labor as shaping human pref-
erences and capabilities. On Marx’s view, human beings transform nature 
through their labor and, in so doing, simultaneously transform them-
selves. Yet capitalist production, with its developed (and deskilled) divi-
sion of labor, as exemplifi ed in Adam Smith’s pin-making factory, gives 
workers little opportunity for developing a range of capacities or for 
fi nding meaning in their jobs. Instead many workers are treated as, and 
serve as, “appendages to machines,” performing mindless and repetitive 
tasks throughout their working lives. Not only do workers gain no satis-
faction from working on such tasks, but they are working as animals and 
machines would work, not as human beings.  42   Indeed Marx’s normative 
condemnation of capitalism focuses on its degradation of human beings 
to animals and things, and  not  on its distribution of wages and profi ts.  43   

 It might be argued that not all of these problems are necessary fea-
tures of capitalist labor markets—that many workers (at least in the 
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developed world) are not deskilled automatons, enjoy more than subsis-
tence wages, and identify with their jobs. But it takes regulation of labor 
markets and a system of entitlements and rights to blunt this possibility.    

  T H E  M A RG I NA L  R EVO LU T I O N  A N D  T H E  R I S E 
O F  N E O C L A S S I C A L  P O L I T I C A L  E C O N O M Y  

  If the classical economists sharply differentiated between markets in 
labor, land, credit, and other commodities and worried about the 
shaping effects of labor markets, contemporary economists, at least 
until very recently, have not.  44   In the 1870s a dramatic shift in economics 
took place, which led to the virtual abandonment of the cost of produc-
tion theory of the classical economists, the displacement of class rela-
tionships from the center of economic analysis, and the unifi cation of 
different types of markets. 

 Three fi gures were central to the marginal revolution in economics: 
William Stanley Jevons (1835–82), Carl Menger (1840–1921), and Leon 
Walras (1834–1910). Although these thinkers had many important dif-
ferences, together they initiated a new line of thinking in economics. At 
the center of this new approach to economics stands the problem of the 
allocation of  given  scarce resources among alternative uses. Indeed 
analysis of that problem becomes the defi ning feature of economics. As 
Jevons put it, “The problem of economics may be stated thus:  Given a 
certain population, with various goods and other sources of materials: 
required, the mode of employing their labour which will maximize the utility 
of the produce .”  45   Economics is now to be conceived as an inquiry into the 
optimal allocation of given resources under conditions of scarcity. 

 The basic idea behind marginalism is itself rather simple; indeed we 
have already encountered an example of it in the analysis by Ricardo 
and Malthus of ground rent. Assume that individuals seek to deploy 
their resources to maximally satisfy their wants. At the optimal position 
marginal prices will then be equalized, that is, the gains to be derived 
from deploying a resource for one use will exactly equal the losses 
involved in withdrawing it from another, alternative use. Wherever 
diminishing returns are obtainable from putting a given unit of a 
resource to a particular use, the optimum result is obtained when values 
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are equalized at the margin; rent is just a special case of a more general 
theory. Marginalism thus allowed economists to explain all prices in 
common terms, something that the earlier cost of production theory 
had failed to achieve.  46   

 The marginalists were able to provide a mathematically elegant expla-
nation of the determination of prices. More important, they were able to 
show that a system of perfect market competition would lead to an 
equimarginal distribution of resources. Formalizing and extending 
Smith’s more inchoate metaphor of the invisible hand, the marginalists 
demonstrated that under certain assumptions rational individuals would 
behave in a market so that the optimal allocation of given resources 
among alternative uses was achieved. This idea—that a market order 
produces maximal benefi ts  for all  as an unintended consequence of its 
operations—has been of the greatest importance for twentieth-century 
political thought and practice. It is also, as we have seen, both a development 
of and a distortion of the more modest claims that Adam Smith had made 
concerning the market mechanism. It overlooks his earlier insistence that 
the market itself is a cultural and political institution permeated by power 
relations, and, needless to say, it disregards his cost of production theory. 

 Many contemporary economists believe that the marginalists deliv-
ered a decisive blow to the cost of production theory of the classical 
economists, and to the theory of exploitation that the Ricardian socialists 
and Marx erected upon it.  47   Perhaps this is so. Certainly the new models 
were more tractable. But it could also be claimed, with at least as much 
plausibility, that the marginalists did not so much refute the classical 
economists as change the subject. 

 The marginalists’ approach to economics has several distinctive fea-
tures that, taken together, transformed economic theory. First, margin-
alism enabled economists to unify their approach across distinct kinds 
of markets: consumer markets, labor markets, capital markets, and mar-
kets in land—markets that, as we have seen, the classical economists had 
treated independently. The effect of marginalism was to generalize 
Ricardian rent theory to all factors of production: land, labor, and cap-
ital. The marginalists linked all markets in a single system of equations, 
culminating in Walras’s construction of a general equilibrium for the 
entire market economy. 

 Second, by abstracting away from the features of particular kinds of 
markets, the marginalists also abstracted away from the social relations 



The Changing Visions of Economics 59

in which markets are situated. The analysis of the social relations between 
the three great social classes—a focus that had preoccupied the classical 
political economists—became viewed as exogenous to economics. Mar-
kets are now viewed as complete and self-enforcing; in the marginalist 
framework there is little room for ideas of social class or market power. 
Economics no longer contemplates the capitalist and his control over 
his employees, the landlord’s lack of contribution to productive growth, 
or the dynamic tendencies of differing markets. 

 Third, the marginalists were able to reformulate the puzzle of how 
labor inputs related to price that had so puzzled the classical econo-
mists. Abandoning the cost of production theory, the marginalists sim-
ply defi ned price in terms of marginal utility. In dividing resources 
among competing uses, effi cient allocation will equalize returns at the 
margins. Whereas the classical economists treated the three different 
components of production as fundamentally distinct, the new eco-
nomics treated all factors the same. Factors were rewarded because they 
were scarce relative to consumers wants for the products that factors 
could produce. The marginalists thus derived not only prices from their 
principle, but also allocation: both factor and product prices were to be 
explained by marginal utility. But this principle unifi ed different 
domains at the cost of narrowing its focus: it can explain distribution 
and price only at a fi xed point in time, on the basis of given factors.  48   
This approach contrasts sharply with the classical economists’ concern 
with the  dynamic  aspects of an economy. The classical economists inves-
tigated the possibilities for economic growth or stagnation under the 
assumptions of changing population, expanding human wants, differing 
human motivations, and the changing quantity and quality of resources. 
The marginalist approach, with only a few exceptions (e.g., Pigou and 
Schumpeter), simply ignored or assumed away the questions posed by 
such long-term analyses. Indeed with the elimination of social relations 
and social change, economics took on the character of applied mathe-
matics. 

 Fourth, the early marginalists took from the philosophical utilitar-
ians the idea that a rational individual seeks to maximize his utility, 
where utility is understood in terms of subjective preference satisfac-
tion. On this interpretation of utility, it is up to the individual alone—so 
long as he is properly informed and rational—to calculate and rank-
order the value of the different aims for which his resources may be 
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deployed. An immediate consequence of this is that values and prefer-
ences are now shifted outside the province of economics to private 
 individual choice and decision. Economics is hereafter silent about indi-
vidual subjective market choices. Classes with their distinct social aims 
have disappeared, displaced by individually rational maximizers of 
utility. Here too the contrast with the classical political economists—
Smith’s worries about prodigals and projectors, Ricardo’s criticism of 
the landlords for forgoing investment, Marx’s concerns with the narrow 
human capacities of industrial workers—could not be greater. 

 Left aside, or simply assumed, were the social, psychological, cultural 
and institutional factors that shaped exchange value.  49   These included 
the ways that preferences and capacities were formed, the  infl uence of 
ownership and property on the economy and on individual freedoms, 
and all phenomena relating to long-term growth. Instead the marginal-
ists left us with the dubious equation of a market system with the great-
est aggregate happiness, understood in terms of the maximal satisfac-
tion of preferences under constraints.  50   This claim is, of course, 
philosophically and empirically controversial, and would also have been 
rejected, at least as a sweeping generalization, by all of the classical 
political economists.  51      

  C O N C LU S I O N  

  There is one striking theme in the story of the changing nature of polit-
ical economy. The fundamental divide that tears through the eighteenth 
and nineteenth century is not primarily a divide of technical knowledge 
or rigor (although it is that) or even political orientation. It is funda-
mentally a question of vision. The classical political economists viewed 
the economy not so much as a series of homogeneous relations between 
individuals and the things they wanted, but as a system of heteroge-
neous relationships between social classes. For Adam Smith, Ricardo, 
and Marx the central question to be addressed was the distribution of 
the social product among the three great social classes. As Ricardo put it, 
“To determine the laws which regulate  this  distribution is the principle 
problem in political economy.”  52   Moreover this was a question that 
raised both explanatory (positive) and normative issues. The condition 
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of the working poor, for example, had been a central focus of concern 
for the political economists. Smith, John Stuart Mill, the Ricardian 
socialists, and Marx bequeathed a rich tradition of critical social thought, 
including arguments about the coerciveness of labor contracts as well as 
awareness about the asymmetric power of agents bargaining over the 
distribution of the social surplus. Moreover, for the classical political 
economists these issues were tied to their respective visions of a good 
society. How to achieve that good society, and whether or not it could be 
maintained once achieved or would fall into a stationary state and 
decline, were principal questions that preoccupied these thinkers. 

 By the end of the nineteenth century, by contrast, the question of 
how to optimize consumer preferences had become the central question 
for economics. The neoclassical paradigm ushered in by the marginalist 
revolution takes the preferences of households, factor endowments, and 
forms of property as given inputs and on that basis generates a theory of 
prices. The economy is now viewed as an autonomous sphere of activity, 
independent of law, convention, or power. The marginalist’s celebration 
of the market assumes away, for example, the presence of massive polit-
ical power that would undermine the market’s optimizing effects. Fur-
thermore human wants and resources are taken as given; people are 
simply assumed to have certain “preferences” and “endowments” whose 
justice or nature is not relevant to the economic assessment of markets. 
The new economics enabled its practitioners to build tractable and uni-
fi ed models (which have admittedly generated some very important 
insights into the workings of an economy). Yet almost everything that 
the classical economists considered of interest in economic life—in par-
ticular their crucial insights into the social effects of different markets 
on human capacities and social relationships and the ways that different 
markets are socially embedded—has been omitted. The next chapters 
attempt to recapture these insights and put them to use in thinking 
about particular markets.      
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          3 
The Market’s Place and Scope in Contemporary 

Egalitarian Political Theory  

      When a poor man goes to the market, often he comes home only with tears. 

 —African Proverb  

      In this chapter I examine two prominent but divergent contemporary 
views about the relationship between markets and equality. On the fi rst 
view, although markets have an important role to play in society, egali-
tarians should seek to rectify the distributional inequalities that markets 
create by using a tax-and-transfer system. For example, if there is market-
generated inequality that is judged to be objectionable, such as an 
inequality in access to health care between the rich and the poor, the 
appropriate egalitarian response is the redistribution of income to those 
less favored so that they can choose to provide for their health needs (or 
not) by themselves. If egalitarians do not like the unequal distribution of 
health care, then they should look to the distribution of income and 
wealth. If they do not fi nd the underlying distribution of income and 
wealth acceptable, then that is what they should change, using a tax-
and-transfer system. I call this view, borrowing the term from the econ-
omist James Tobin,  general egalitarianism.   1   General egalitarians believe 
that the goal of effi ciency entails that any desired redistribution take 
place through progressive taxation and transfer, not through a limit on 
the scope of the market. The reason for their preference for the former 
over the latter is that “specifi c interventions, whether in the name of 
equality or not, introduce ineffi ciencies, and the more specifi c the inter-
vention the more serious the ineffi ciency.”  2   Most egalitarian economists 
accordingly tend to be general egalitarians. 
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 Not only is government intervention in a specifi c market alleged to 
entail undesirable ineffi ciencies, but it is sometimes argued that such 
intervention is an unjustifi ed restriction on individual freedom. It is 
objectionably paternalistic, the argument proceeds, to provide individ-
uals with specifi c goods such as health care or food. Instead freedom is 
best served by giving individuals income and letting them decide which 
of their preferences they themselves wish to satisfy. The government 
fails to treat its citizens with respect when it seeks to determine which of 
their individual goals, health care or music lessons, is most worthy of 
pursuit, regardless of the goals that these citizens themselves prefer. 
Many liberal political philosophers also tend to be general egalitarians 
in Tobin’s sense. Some think markets serve both liberty and effi ciency, 
whereas others would reject government restrictions on specifi c mar-
kets on the grounds of liberty alone. 

 Different theories will, of course, differ as to how much tax and trans-
fer a society should undertake, and different theories will attach dif-
ferent weights to effi ciency and liberty as opposed to equality.  3   But the 
basic point I want to stress is this: General egalitarians think that, with a 
few exceptions I will discuss, a tax-and-transfer system is the best way to 
harness the market’s virtues of effi ciency and/or liberty to egalitarian 
goals. 

 On the second contrasting view, egalitarianism requires that partic-
ular goods not be distributed using a market at all, even when blocking 
exchanges in these goods is ineffi cient. I call this view, again drawing on 
Tobin’s terminology,  specifi c egalitarianism . Specifi c egalitarians believe 
that there are some scarce goods that should be distributed (in kind) 
equally to all.  4   They are often egalitarians only with respect to specifi c 
goods, not in general. Candidates for such goods include health care, 
basic necessities, and goods related to citizenship such as education and 
military service. Many of the people who support social policies such as 
universal health insurance hold this type of view; they favor universal 
access to medical care even though they are not in favor of a general 
egalitarian redistribution of income. 

 In examining the merits of each perspective I consider how each 
respectively deals with a range of cases that I call “ Titanic  cases.”  5   These 
are examples about which many people seem to have specifi c egalitarian 
intuitions. Recall that when the  Titanic  sank there were enough lifeboats 
for fi rst-class passengers, but those in steerage were expected to go down 
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with the ship. Most of us, I believe, fi nd this objectionable. General egal-
itarians might try to accommodate this conviction by pointing out there 
was an initial unfair distribution of purchasing power that determined 
who sailed fi rst class and who was relegated to steerage. Nevertheless I 
suspect that many of us would continue to fi nd the example objection-
able even if purchasing power had been fairly distributed and the 
inequality arose simply because some individuals cared more about, and 
were willing to pay more for, securing a lifeboat than others. Specifi c 
egalitarianism is a more promising approach for accommodating this 
conviction, but I will argue that the specifi c egalitarian theories that I 
consider are not adequate. 

 My discussion of  Titanic  cases will pave the way for my own theory 
about the limits of markets, which I develop and defend in the next 
chapter. On my theory there is a strong case for regulating or curtailing 
particular markets to the extent that their operation undermines or 
blocks the capacity of the parties to  interact as equals , even if such mar-
kets arise through voluntary individual consent and on the basis of an 
initial equality of conditions. The ideas of interacting as equals, and of 
the social and political preconditions for interacting as equals, are 
complex ideas, related to but not identical to other conceptions of 
equality, and I leave their discussion to the next chapter. I mention them 
here because they shape my discussion of the alternative views I con-
sider below. 

 Both the general and the specifi c egalitarian theories treat markets as 
 mechanisms  to be assessed by the extent to which they achieve or under-
mine important values. But some people think that the great strength of 
a market system is  moral:  the way that it holds people responsible for 
their own lives and choices. On the moral view, the market holds each of 
us responsible for our market choices, while at the same time ensuring 
that the benefi ts we obtain from these choices depend on the costs and 
benefi ts of those choices to others. According to this view’s proponents, 
the market establishes a kind of equality between individuals, where dif-
ferences between the resources that they have refl ect only differences in 
their preferences for work, leisure, risk, and so forth. 

 I begin this chapter by exploring the possibility of a deeper connec-
tion between markets and equality than is found in alternative theories, 
including my own. I will argue that the case for a conceptual link between 
markets and equality fails. Markets have important roles to play in 
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 society, but they cannot be used as the  fundamental  standard by which 
we determine what resources people are entitled to.    

  T H E  M O R A L  V I EW  O F  T H E  M A R K E T
A S  C O N C E P T UA L LY  L I N K E D  TO 

E G A L I TA R I A N I S M  

  Some ground clearing: Given that human beings are different in myriad 
ways (e.g., individuals differ in strength, sex, age, values and preferences, 
health status, and levels of talent), any ideal of human equality inevi-
tably must be abstract. Furthermore policies that attain equality in one 
dimension often create inequality in another. For example, equality in 
income can entail unequal reward for effort. We cannot be each other’s 
equals in every way, so we must decide which dimensions of our differ-
ences matter. Every egalitarian theory needs to do this.  6   

 One suggestion, advanced by Ronald Dworkin, is that our equality is 
best understood in terms of the idea that individuals should be treated  as 
equals ; in particular he argues that the state is obligated to treat all of its 
members with equal concern and respect.  7   Dworkin goes so far as to 
claim that all liberal political philosophies are committed in a fundamen-
tal way to this abstract idea of equality, although they offer very different 
understandings of its implications.  8   For example, some philosophers 
argue that treating people with equal concern and respect means giving 
them equal prospects for achieving good lives, whereas others argue that 
it means giving people equal rights over their property and labor. 

 Dworkin calls his own interpretation of the distributive implications 
of treating people as equals  equality of resources . Its basic idea is that two 
people are treated with equal concern and respect when they are (ini-
tially) provided with an equal share of the society’s total resources.  9   It 
seems obvious, for example, that a state would not be treating its citizens 
with equal concern and respect if it gave its white citizens twice as many 
resources as its black citizens. Dworkin’s theory extends and deepens 
this intuitive idea. 

 We might imagine that the principle of equality of resources could be 
implemented by a planning agency that kept track of the amount of a 
society’s available resources and the size of its population. Yet Dworkin 
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claims that we cannot achieve an equal division of assets, which is what 
equal respect and concern demands, without reliance on a market: “The 
idea of an economic market, as a device for setting prices for a vast 
variety of goods and services, must be at the center of any attractive 
theoretical development of equality of resources.”  10   Why? If the impli-
cation of treating individuals as equals is that they have equal resources, 
why not simply give to each person an equal amount of all of the 
resources that are available for redistribution?  11   

 The problem with the proposal to divide up society’s resources equally 
is not merely that many goods are not likely to be uniform in quality; 
some pieces of land, for example, are bound to be better than others.  12   
The core problem with this proposal is that, even given an equal initial 
division, different people will have different preferences for goods and 
services. If people have different preferences over resources, then they 
will not be equally satisfi ed with the resources that they are given. Some 
will want to cede a portion of their resources to obtain other resources. 
To decide what the different resources are worth, and to preserve equal 
value, we need a metric of comparison. According to Dworkin, the mar-
ket gives us the metric; it sets the value of any particular resource in 
terms of how important that resource is for others.  13   

 Dworkin asks us to imagine a society in which all the available 
resources are up for sale in an auction.  14   Everyone starts with an equal 
amount of purchasing power—clamshells, in his hypothetical example—
with which they can bid on these resources. People exchange their 
clamshells for resources, and exchange with one another, until a set of 
market-clearing prices is arrived at. (When the markets clear, supply of 
the goods is equal to the demand for the goods at some price.)  15   In this 
model the differences between each individual’s resources are simply the 
result of the choices that each has made. The auction parallels the ideal 
market of Walrasian microeconomic theory: the interaction of the pref-
erences of everyone in the community over all the society’s goods and 
services gives us the equilibrium prices for any one individual’s goods 
and services.  16   

 Given the background of an initial equal division of resources, the 
auction is meant to guarantee that people wind up with different but, 
for them, equally valuable resources. After the auction the division of 
these resources is “envy free”—everyone prefers his own bundle of 
resources to those of others—or is at least indifferent. (If anyonedid 
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prefer a different bundle, she could have bid for it rather than the 
resources that she did bid for in the auction.) Differences in people’s 
resource bundles now refl ect only their different preferences, attitudes 
toward risk, and life ambitions. If one person prefers more expensive 
food and luxuries than another, this may affect his relative well-being, 
but he is wholly responsible if he chooses to buy French burgundy instead 
of beer and so has fewer resources left to buy books.  17   This combination 
of markets and initial equality thus enables Dworkin to answer what he 
takes to be a central question for distributive justice: How can we ensure 
that individuals face equal circumstances while also having and exer-
cising a special responsibility to make a success of their own lives? 

 Dworkin’s answer to this question is not fully supplied by the auction; 
equality in external resources (i.e., clamshells) is not enough to ensure 
that individuals really face equal circumstances when making their (mar-
ket) choices. This is because individuals will differ in their internal per-
sonal resources, such as their level of inborn talent potential and physical 
powers. Although the state cannot redistribute all the differences in 
internal resources between people, Dworkin argues that it can mitigate 
their effects by offering compensation to those whose internal resources 
are less valuable on the market than those of others. To determine the 
extent of compensation that a person is owed, we must again rely on a 
market, in this case a hypothetical insurance market. The hypothetical 
market in insurance supplements the auction in external resources. 

 Dworkin’s argument is complex, but the basic idea is this: Imagine 
that no one knows whether they have or will acquire a given physical or 
mental impairment, although each knows the consequences of having 
this impairment and its statistical probability in the general population. 
Through a hypothetical insurance market, individuals can, using some 
of their original clamshells, purchase insurance to protect themselves 
against the probability of having these impairments or being otherwise 
disadvantaged in the distribution of internal resources. 

 In this situation chosen levels of insurance would likely differ. Given 
your other goals and preferences, you might be willing to spend a signif-
icant percentage of your original share of resources as insurance against 
being so disadvantaged; I might want to spend less. But Dworkin argues 
that in the case of “general handicaps  . . .  that affect a wide spectrum of 
different sorts of lives,” we should assume that most people would take 
out roughly similar insurance policies.  18   A society can then tax people as 



The Market’s Place and Scope in Contemporary Egalitarian Political Theory 69

if they have taken out insurance policies against these forms of disability 
and provide cash benefi ts for actual people with disabilities at the level 
at which the average person would have insured. Once the hypothetical 
market has determined the value of insurance premiums for disadvan-
tages in internal resources and the payouts to be distributed, and once 
the external resources have been divided up using the auction, then 
equality of resources has been achieved. Everyone has been treated with 
equal concern and respect—everyone has been provided by the state 
with equally valuable resources—and no one has any basis for com-
plaint on the grounds that they have been treated unfairly. 

 Or do they? However compelling Dworkin’s view of equality is on its 
own terms, I believe that he is mistaken to suppose that the market is 
 intrinsically  connected to the distributive implications of treating people 
with equal concern and respect. Markets may be especially useful 
instruments for achieving many important social and personal aims, 
but they cannot tell us, even under Dworkin’s demanding initial condi-
tions, what resources people are entitled to or what distributive out-
comes are fair. To know what resources people are entitled to and what 
distributive outcomes are fair we have to look elsewhere than to the 
equilibrium prices established (under the assumption of initial equal 
resources) by their subjective preferences and their voluntary choices 
expressed through their market behaviors. 

 Why? To begin with, Dworkin’s model assumes that the preferences 
for goods and services that people bring to the market are authentic, 
well supported, and exogenously given.  19   But many of our preferences 
are not like that. They are sometimes formed by whim, confusion, tradi-
tion, peer pressure, and social context.  20   Our preferences, even our life’s 
ambitions, do not come from nowhere. Indeed I have already argued 
that markets themselves can help shape our preferences. If our prefer-
ences are formed in any of the ways I just mentioned, then they may not 
refl ect what is really important for us: a way of life that we are genuinely 
committed to. 

 If my envy of your bundle of goods is based on preferences formed by 
misinformation or advertising or whim, then this seems a poor basis for 
recalibrating the distribution of our resources. Some people want to 
keep up with the lifestyle of anyone who has things that they themselves 
do not have.  21   Others do not feel satisfi ed with their lives unless they 
have the latest gadget, and are continually chasing after new goods 
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(whose capabilities differ little from their predecessors but are well-
marketed). Many people reverse their preference orderings given small 
changes in their environment, and few people possess a set of predefi ned 
preferences for every contingency. In many experiments context and the 
procedures involved in making choices powerfully infl uence the prefer-
ences that are implied by the elicited choices. Some people choose things 
simply because of social norms in their community. Given this, why 
should we assume that all of the preferences that people express in mar-
kets matter for ethical purposes? 

 Although Dworkin’s model depends on individuals having resources 
that are equally valuable to them for the pursuit of their own projects, 
some people may choose resources that have no real value for these 
aims. So, as Dworkin acknowledges, we will need to bring in a principle 
that secures the conditions for authenticity of the parties’ preferences 
before the auction proceeds.  22   This is a step in the right direction, but it 
is a tall order. 

 Elsewhere in his work Dworkin defends a “challenge” model according 
to which a life goes well insofar as it is “an appropriate response to the 
distinct circumstances in which it is lived.”  23   Perhaps fi lling out that model 
would enable us to think about the preferences that are not only authentic, 
but also worthy of satisfaction. At the same time Dworkin stresses that his 
account of distributive justice (i.e., equality of resources) does not depend 
on his challenge model. Instead, following contemporary economic theory, 
his account largely treats our preferences as  given  (perhaps they are subject 
to consistency demands; perhaps they could be subject to certain informa-
tional demands). This may make sense for explanatory purposes, but this 
assumption does not seem well motivated when we are dealing with eth-
ical questions. Why should a society’s obligations to its citizens—that is, 
the distributional implications of treating its citizens with equal concern 
and respect—track mistaken, fl eeting, confused, maladaptive, conformist, 
or inauthentic preferences?  24   And if preferences change on the basis of 
distributions that themselves depend on initial property rules about what 
can be owned, we have the circularity problem I noted in chapter 1. 

 Even if our preferences were authentic, consistent, and stable, even if 
we could somehow clean up our motivational psychology, satisfying 
individual preferences through Dworkin’s hypothetical ideal markets is 
compatible with a failure by the state to treat its members as equals. To 
appreciate this point I want to consider three examples: individuals with 
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disabilities, female caregivers, and those who make imprudent and risky 
choices. 

 At fi rst glance Dworkin’s framework appears well designed to handle 
the advantages and disadvantages that attach to the internal resources 
different individuals have.  25   Although individuals must bear the costs of 
their own decisions, his proposed framework compensates people for 
the differences in their internal resources for which they are not respon-
sible. People who are less lucky in what John Rawls calls the “natural 
lottery” would accordingly be compensated, presumably via a tax-and-
transfer system.  26   A person who turns out to suffer from innate defi -
ciencies in mental and physical assets will receive additional external 
resources determined by the hypothetical insurance market (i.e., cash) 
that he can use to make up for these defi ciencies and thus achieve 
equality of resources. 

 As promising as this approach is, the problem is that the disadvan-
tages that disabled people face in society are not solely, or even mainly a 
function of the private resources they have at their disposal.  27   Disabled 
people have been marginalized and excluded from public spaces, dis-
criminated against in employment, and subjected to demeaning stereo-
types. Even a large amount of extra money will not help disabled people 
achieve inclusion in society as equals, unless society also alters its phys-
ical structures and its social norms and expectations. Indeed recognizing 
this, disability rights activists have long pressed for regulatory measures 
aimed at social inclusion—for the refi guring of public spaces so that 
they are accessible to all, for accommodations in technology and work 
organization that diminish the consequences of impairments—and 
they have challenged the stigmatizing view of disabled people as defec-
tive and less than others. Few, if any, disabled people would be satisfi ed 
with resource compensation if it left their inferior and marginalized 
social status intact.  28   

 Dworkin’s auction is focused on the distribution of  individually  held 
resources; the nature of the  social world  in which individuals make their 
transactions and relate to one another is not central to his egalitarian 
theory. Although he acknowledges that the social world matters—all 
auctions must proceed on the basis of property rules, individual and 
collective liberties, norms, and the like—he puts these issues to the side 
in his discussion of equality of resources. Yet often it is precisely the 
social world, the social, political, and cultural background of our market 
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choices and actions, that is the appropriate target of egalitarian criti-
cism. Inclusion of the disabled in society’s institutions generally requires 
making changes to the social, political, cultural, and material organiza-
tion of society. Equalizing individually held resources can go only so far 
in advancing this central egalitarian goal, and disabled people may nev-
ertheless have a legitimate complaint that they are not being treated 
with equal respect.  29   At the very least, then, Dworkin’s scheme will need 
to be amended so that it includes ex ante policies of social integration to 
facilitate the participation of disabled people in society. A market cannot 
guarantee that such policies will be enacted or accessible spaces built, as 
that will depend on factors such as the percentage of disabled people in 
the population and the distribution of preferences. 

 Consider, as a second example, the gendered division of labor, in 
which women assume disproportionate responsibility for domestic 
chores and raising children.  30   This division of labor in the family disad-
vantages women in the workplace, given that most workplaces do not 
accommodate workers’ caretaking responsibilities, and women dispro-
portionately shoulder these responsibilities. Women who assume pri-
mary responsibilities for parenting and the household cannot generally 
pursue the most highly paid careers and some of the most rewarding 
ones. These careers reward investment in human capital, not raising 
children, and are structured on the assumption that the worker has a 
spouse at home who can devote herself to the household. At the same 
time the implicit discrimination and stereotyping that help lead to 
women’s lower pay for work equivalent to men’s reinforce the allocation 
of domestic work in the family to women. It makes good economic 
sense to withdraw women and not men from the workforce to assume 
parenting duties if women’s pay prospects are lower than men’s. 

 Dworkin’s market scheme offers no guidance as to what is prob-
lematic about current job structures or the gendered division of labor.  31   
At best his view simply puts this issue to the side, perhaps for the 
political system to decide. However, from an  egalitarian  standpoint 
the gendered division of labor in the family and at work is objection-
able. It perpetuates and reinforces the social subordination of women 
to men by hindering women from pursuing the most rewarding jobs 
and opportunities; it socializes women to have lower expectations 
than men; and it reinforces women’s lower pay and dependence on a 
(male) primary wage earner for support. 
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 How would Dworkin’s theory respond to women who forgo paid 
work in order to care for their children or elderly parents? His theory 
would seem to imply that compensation to such caregivers is unneces-
sary because the inequality in income refl ects a lifestyle choice, a differ-
ence in ambitions and aspirations between men and women that leads 
women to value caring over additional income that would be available 
in the market economy. 

 To be fair, Dworkin does argue that his theory can accommodate crit-
icisms of inequality between the genders. He claims that “whatever dif-
ferences now exist between the genders in their desires to combine a 
career with child care [are] very likely, at least in considerable part, the 
upshot of social expectations that are themselves the consequences of 
long-standing and unjust patterns of discrimination and stereotyping.”  32   
The question is how Dworkin’s response to the problems posed by the 
gendered shaping of ambitions and choices fi ts in his own theory of 
choice-sensitive resource equality. Although it can be argued that women 
form their ambitions in response to the preferences of others and within 
existing social constraints, this is true of human ambitions generally. 
And Dworkin’s view places great weight on an individual’s responsi-
bility for her own choices. So on what basis can he object to the choices 
that women make with respect to their careers? 

 Of course, it may be possible to use Dworkin’s own writings on affi r-
mative action, which stress the relevance of the history of unequal treat-
ment, to craft some criteria for identifying those preferences that should 
not be given weight in the assignment of benefi ts and costs and those 
that should. This, however, involves a diffi cult extrapolation, because 
the perpetuation of gender inequality has proceeded in a very different 
way than the perpetuation of racial inequality; in particular, at least for 
most of the twentieth century, gender inequality has been supported by 
preferences internalized by women themselves rather than by legal dis-
crimination, along with an infl exible job structure that makes those 
preferences seem rational.  33   

 Even if we could identify certain preferences as somehow illegitimate, 
we still need to confront the question of remedy. Would the gendered 
family and workplace become acceptable if women were simply paid to 
stay in the home? This is a complicated question. Although paying women 
for the labor of child care might arguably be an improvement over the 
status quo, women would have better opportunities and more freedoms 
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if work schedules and expectations were restructured to accommodate 
the need for dependent care on the parts of both women and men. Women 
and men would interact on terms of greater equality if, for example, 
parental leave were available to all on terms that did not compromise the 
careers of those who made use of such leave. But once again the need for 
this restructuring, though perhaps compatible with Dworkin’s market-
based theory of equality, remains invisible from within it. It thus offers us 
little guidance about how to identify the institutions that would under-
write men’s and women’s equality. But surely this is a critical issue for 
egalitarians concerned with treating all with equal concern and respect. 

 Consider a third case, the case of an individual who makes a bad 
gamble.  34   Even if background institutions were restructured to include 
women and the disabled as equals, some bad gambles would remain a 
fact of life. On Dworkin’s theory, a person cannot complain about a 
consequence if she has chosen it, or chosen the risk of it. Individuals 
must bear the costs of their risky choices, for, as we have seen,  a person’s 
claim to an equal share is limited by her responsibility for her choices . 
Nothing in Dworkin’s theory would prevent a person, if she were impru-
dent, from winding up in extremely bad circumstances, in which she is 
now subject to gross exploitation by others. Yet why not think that 
treating and respecting people as equals demands protecting them from 
exploitation, extremely unfair exchanges, and demands placing limits 
on the amount of power one person can exercise over another?  35   

 Dworkin might respond to this example by pointing out that not 
only are we responsible for our own choices, but that it is important to 
make us internalize the costs of the burdens that we impose on others. 
We do not want to give people incentives to make poor and socially 
costly choices. This is a fair point. Any society needs to concern itself 
with the problems of “moral hazard” that can arise when an individual 
does not bear the full consequences of his actions and therefore has a 
tendency to act less carefully than he otherwise would do. But protect-
ing people from exploitation and destitution does not require unlimited 
transfers to those who have made risky choices. Nor does it preclude 
attaching some conditions to the receipt of aid.  36   

 I think that we should acknowledge the desirability of minimizing 
the incentives for people to engage in extremely risky gambles; nonethe-
less people do sometimes make choices that turn out to have very 
bad consequences.  37   This is part of the reason why egalitarian social 
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movements have fought for unconditional social insurance programs 
such as worker’s compensation, disability insurance, and universal 
health  coverage. These programs place ceilings on the levels of risk that 
people are vulnerable to, irrespective of whether or not they are respon-
sible for having assumed these risks. 

 To be sure, Dworkin’s fully developed theory ends up qualifying his 
core idea of equality-tracking individual responsibility in important 
ways. For example, he does grant that we can have special reasons, “based 
on a theory of political equality,” for forbidding someone to gamble 
with his freedom or his religious or political rights.  38   In cases where 
there are externalities, he also suggests that mandatory regulation of 
markets may be necessary, whatever particular individuals prefer. And 
as we have seen in Dworkin’s use of the hypothetical insurance market, 
he argues that we can make “rough and general judgments” about what 
average people of normal prudence would have chosen with respect to 
health insurance, and perhaps also with respect to welfare provisions 
and unemployment insurance.  39   

 Thus reasons of ensuring equal political rights and paternalism may 
lead us to accept mandatory minimum provisions that will restrict mar-
ket outcomes. But his theory  in principle  places no limit on the extent of 
inequality in the divisible resources held by different individuals given 
their choices. In a passage in his book  Sovereign Virtue  he writes: 

 In principle  . . .  individuals should be relieved of consequential responsibility for 

those unfortunate features of their situation that are brute bad luck, but not from 

those that should be seen as fl owing from their own choices. If someone has been 

born blind or without talents others have, that is his bad luck, and, so far as this 

can be managed, a just society would compensate him for that bad luck. But if he 

has fewer resources than other people now because he spent more on luxuries 

earlier, or because he chose not to work, or to work at less remunerative jobs than 

others chose, then his situation is the result of choice not luck, and he is not enti-

tled to any compensation.  40   

 However, if having adequate material resources is a standing condi-
tion of the ability of people to interact in society as equals, and if inter-
acting as equals is a central egalitarian commitment, then, contrary to 
Dworkin, redistribution cannot be fully conditional on a person’s own 
degree of  responsibility  for his plight. 
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 Although there is reason to allow markets to infl uence distributional 
outcomes—because of their coordinating and incentive roles and because 
of the wide berth they give to freedom of choice—it does not follow that 
egalitarians must accept  all  of the results that even idealized markets 
would produce. I have so far argued that this is so for two main reasons. 

 In the fi rst place, not all preferences that are expressed on the market 
matter for moral purposes. We have reason to concern ourselves with the 
stigmatizing norms that help determine the value of different kinds of labor, 
exclude some people from full membership in society, and fail to reward 
the labor of parenting. When we look back at the way some preferences 
were formed or at the kind of preferences they are, we may fi nd reason to 
discount their importance.  41   We may reject, for example, a market role for 
preferences when they are based on or express contempt for others.  42   

 In the second place, when we look forward at the effects of individual 
market preferences we have reasons to maintain the background condi-
tions that prevent one person from becoming utterly dependent on the 
whims and power of others. Regardless of a person’s responsibility for 
his bad market choice, society’s interest in maintaining relations of 
equality extends far beyond the consequences of a single act of choosing. 
Focusing on what distributions markets throw up will not tell us under 
which conditions people can interact as equals.  43      

  G E N E R A L  E G A L I TA R I A N I S M  

  The view that I have referred to as general egalitarianism recognizes that 
markets may produce an unacceptable amount of social inequality even 
when they arise on the basis of individual choice. This market-generated 
inequality might refl ect background inequality of conditions, differences 
in individual abilities, bad judgments, or distortions on the operations of 
the market due to externalities, non-zero transaction costs, monopolies, 
or incomplete or asymmetric information.  44   Or it might refl ect a skewed 
or otherwise problematic distribution of preferences in society: consider 
a society that pays child care workers less than it pays zookeepers. 

 When the market generates an outcome that is judged to be objec-
tionable, the general egalitarian prefers to transfer money rather than to 
reallocate goods in kind. Once the distribution of purchasing power is 
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made acceptable, she believes that we should allow competitive markets 
to do their work because competitive markets produce optimal eco-
nomic results. Interfering with the market in specifi c goods simply leads 
to greater ineffi ciencies than might otherwise be the case.  45   

 Thomas Schelling gives an illustrative example: Suppose that faced 
with a shortage of gasoline and resulting high prices, policymakers restrict 
a market in gasoline and give every family a nontransferable coupon that 
they can use to purchase it.  46   Some poor people will undoubtedly make 
use of the coupons, but others (say, those without cars) will prefer to have 
money. Some rich people will undoubtedly want to buy more gasoline 
than their coupon entitles them to. A poor person might not be inter-
ested in purchasing gas but very interested in buying additional food for 
his children. A rich person might not be especially interested in buying 
more groceries but might want to buy more gas. In this example, restrict-
ing the operation of the market by making the coupons inalienable serves 
to make the poor worse off than they would have been if the restriction 
on transfer had been lifted. If the restriction on selling coupons were 
lifted, poor people who needed gas could use their coupons and those 
who needed groceries could sell their coupons to others for cash. Rich 
people who wanted more gas could buy the coupons from the poor. Lift-
ing the restriction is a Pareto improvement, as defi ned in chapter 1. How-
ever, once you see the rationale for allowing the coupons to be traded, 
notice that we could have obtained the same result by allowing the price 
of gas to rise in an unrestricted market, taxing the price increase, and 
transferring the tax revenues to supplement the incomes of the poor. In 
that case, everyone would be better off in terms of what they want. 

 Some liberal philosophers are also drawn to general egalitarianism 
because they are suspicious of the ability of governments, or third 
parties, to be better decision makers than the fi rst parties whose inter-
ests are directly involved. They believe that an individual will achieve 
greater preference satisfaction if he is making his own decisions about 
what to buy and sell rather than relying on a third party to decide for 
him. Indeed there is a large literature in economics concerning what is 
referred to as the “principal-agent problem,” in which a person who 
needs to get something done (known as the principal) must motivate her 
agent to act as closely in accord with her wishes as possible. This is less 
easy than one might think. Not only can it be costly to transmit informa-
tion, but the principal can have opposing interests to the agent. 
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 Of course some principals cannot make decisions for themselves; they 
must rely on others. It is generally recognized that young children and 
adults with severe cognitive impairments require paternalistic interven-
tions. But by the same token many people reject as insulting the idea that 
competent adults cannot be trusted to make the decisions about their 
own lives. When welfare state programs that seek to aid the poor deliver 
their aid in the form of nontradable vouchers for food and housing, they 
thereby replace poor people’s own judgments about what is good for them 
by the program’s own discretion. To some this replacement supports the 
objection that welfare states treat the poor like children.  47   From a general 
egalitarian perspective, there is little to be said in favor of such paternalis-
tic interventions.  48   Neither the value of effi ciency nor the value of free-
dom of choice is likely to be served by such interventions. Instead it is held 
to be better on grounds of both freedom and effi ciency that if there is to 
be some redistribution, it should take the form of money with which the 
poor can make their own choices about what they wish to consume, how 
they want to spend their time, and what risks they are willing to assume. 

 These concerns about effi ciency and paternalism certainly have some 
merit, but they do not establish that egalitarians should refrain from 
seeking to limit the scope of the market. First, as I discussed chapter 1, 
every market depends on background rules. In turn, these default rules 
rule out some choices (e.g., robbery) and make some choices more likely 
than others.  49   For example, some societies have adopted an “opt out” 
system of organ donation, in which the presumption is that a person’s 
organs are available for transplant after his death unless he explicitly 
opts out. Other societies, such as the United States, have “opt in” systems 
in which the opposite presumption is in place. These different default 
arrangements affect the number of available cadaver organs. More gen-
erally psychologists have found substantial framing effects, in which the 
legal and organizational rules have powerful infl uence on the choices of 
those affected. We do not make choices from nowhere and we need to 
determine the default rules. It is hard to see why paternalist consider-
ations should not infl uence society’s choice of these rules. 

 Second, from the standpoint of our obligations to one another and 
the state’s obligations to its own citizens, not all goods mean the same 
thing as money. The general egalitarian view assumes that resources are 
fungible; that is, other resources can substitute for them. (Money substi-
tutes for gas in Schelling’s example.) This assumption is also a feature of 
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Dworkin’s theory, where to equalize resources between people, his 
theory requires a common currency (clamshells in his model). But not 
all goods play the same role as money in our political and moral the-
ories. In particular I can think that there are goods that people have a 
claim to—life, public health, and public safety—without thinking that 
these people have  the same claim  on the cash equivalent that might (or 
might not) be used to buy these goods. 

 T. M. Scanlon provides a powerful illustration of the difference 
between two related types of claims in his paper “Preference and 
Urgency.” Suppose a person sees himself as under an obligation to 
redress an urgent need, such as an obligation to transfer some of his 
resources to prevent a person from starving. Scanlon asks us to now 
imagine that this starving person would happily choose to forgo a decent 
diet in order to build a monument to her god. It does not follow that the 
potential donor must see himself under an obligation to transfer 
resources to contribute to the cost of the monument. The basis for his 
obligation to the starving person arises from her (more or less) objective 
needs, and not the importance that she herself places on those needs 
within her own subjective conception of her life. 

 When we consider examples like Scanlon’s monument builder in the 
context of the state’s obligations to it’s citizens, some form of in-kind 
provision looks superior to monetary distribution based on tax and 
transfer. In kind provision blocks the recipient from using resources in 
a way that undermines what is arguably the very basis of the state’s 
obligations to its citizens, which is the latter’s urgent needs.  50   Moreover 
the basis of this blockage is not paternalistic; it is focused on a view 
about the source of the donor’s  obligation , not on a view about what is 
in the recipient’s best interest.    

  S P E C I F I C  E G A L I TA R I A N I S M  

  A different egalitarian approach to the market takes the equal distribution 
of certain specifi c goods to be an implication of our equality. Or, at the 
very least, proponents of this approach recognize that certain scarce 
goods “should be distributed less unequally than the ability to pay for 
them.”  51   People do tend to react quite differently to inequalities in access 
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to medical care or to legal assistance than they do to inequalities in auto-
mobiles, clothes, and yachts. Even if income is distributed unequally, it 
does not follow that all goods should be distributed as unequally as 
income. But which specifi c goods are to be distributed equally? How 
should we decide? 

 In the contemporary philosophical literature the most infl uential 
discussion of that topic remains that given by Michael Walzer in his 
book  Spheres of Justice .  52   Walzer argues that when we are considering 
how a good should be distributed we should ask whether its being so 
distributed would be consistent with the social meaning of that good. 
For example, he points out that it is in the nature of our concepts of 
honor, divine grace, and true love that these things have no market price. 
At the very least, using the market to distribute these goods would rep-
resent a change in the way people understand these goods; our current 
usages would be undermined. Someone who offers to buy my friend-
ship does not really understand what it means (in our culture) to be or 
to have a friend. There are also some goods that people regard as simply 
irreplaceable, without any equivalent.  53   As Kant said about human 
beings, they have a dignity and not a price.  54   

 In Walzer’s approach markets are not merely neutral accounting 
devices for determining and tracking the value of goods. Markets can 
 change  and  degrade  the meaning of a good. Richard Titmuss’s classic 
study,  The Gift Relationship , provides a good case for thinking about 
how this might happen. Titmuss argued that allowing a market in blood 
changes the social understanding of blood donation from a “gift of life” 
to a mere cash equivalent. Moreover, by changing the meaning of blood, 
the use of markets leads to the procurement of blood of lower quality 
and also makes it less likely that blood will be freely and altruistically 
given. Titmuss argued that this change in meaning explained certain 
contrasts between the American and British systems of blood dona-
tion.  55   Walzer’s theory extends Titmuss’s argument about effect of mar-
kets on meaning to cover other goods such as membership, Nobel Prizes, 
basic education, health, and political equality. The very meaning of these 
goods, he claims, requires that we limit the role of the market in their 
distribution; otherwise the meaning of these goods will be corrupted. 

 Walzer argues that there are certain goods whose social meaning 
requires that they be distributed equally and not according to markets 
because markets distribute goods on the basis of people’s ability and 
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willingness to pay. In particular he claims that the meaning of health 
care requires that it be distributed on the basis of equal medical need. 
This is an interesting idea, but as Walzer’s theory stands it is pretty much 
hopeless as a general political foundation for limiting markets. Many 
social meanings are contested. With respect to health care, for example, 
there are serious and long-standing controversies about its meaning.  56   
Many Americans seem to believe that state intervention in health care 
should be limited to cases in which the market fails: to provide coverage 
for the old and the disabled, to those who cannot afford insurance, and 
to fi nance fundamental medical research, which is a public good. Beyond 
this there is considerable, if contested support for market provision. If 
we disagree with this position it does no good to cite the social meaning 
of health care as the reason for our disagreement, because it is precisely 
the social meaning (and its implications) that is here in dispute. 

 Others try to improve on Walzer’s conventionalist foundation by 
arguing that we should base our attitudes toward market distributions 
on our  best understandings  of goods in the light of all of our values and 
evidence. Elizabeth Anderson argues that there are important differ-
ences in the appropriate attitudes we should take to different goods: 
whereas some goods are rightly viewed as tradable commodities, others 
are objects of respect or reverence or should be considered irreplaceable 
and without equivalent. By tracking differences in the ways we  appropri-
ately  value specifi c goods, she argues, we can determine which goods are 
properly treated as market commodities.  57   Michael Sandel argues that 
we corrupt many moral and civic goods if they are bought for money. 
His examples include cases that I consider later in this book: commer-
cial surrogacy, organ sales, and military service.  58   Margaret Jane Radin 
claims that markets in certain goods closely connected to our “person-
hood” undermine our fl ourishing as human beings and so should be 
blocked, or at least highly regulated.  59   On Radin’s view, our best under-
standing of a fl ourishing human life sets the basis for limits on markets 
in specifi c goods. 

 Each of these strategies for limiting markets is interesting and often 
illuminating. However, they share two important weaknesses: there are 
rival views of the meaning of many particular goods (and of human 
fl ourishing), and, more importantly, there is only a tenuous connection 
in most cases between the meaning we give to a good and its distribution 
by a market. 
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 First, consider that as a practical matter we may be unable to reach 
consensus on the best meaning of many specifi c goods. (This can be true 
even if the account given of a good’s best meaning is in fact correct.) 

 Second, even where we accept a particular interpretation as providing 
the best meaning of a good, there is not necessarily any close connection 
between this understanding and the use of markets. Markets are typi-
cally instrumental mechanisms for achieving our ends; a market price is 
rarely the direct expression of our evaluative attitudes toward a good. As 
I pointed out in chapter 1, a religious person can buy a Bible without 
believing that its price expresses her views about its worth. A person 
who thinks health care is a right might still favor the use of a private 
market–based insurance system coupled with health care provision for 
the indigent. I can endorse food as a basic need that should be guaran-
teed, while also supporting some of its distribution by markets. 

 Additionally our evaluation about the acceptability of using a market 
to distribute a good is often conditioned by empirical factors, such as 
the elasticity in the supply of the good. When a scarce commodity is in 
fi xed supply, arrangements for distributing it equally, or based on any 
other nonmarket criterion, can be made without worrying about effi -
ciency. As an example, if the supply of kidneys available for transplanta-
tion is fi xed, then we may think it most appropriate to distribute kidneys 
by nonmarket means. However, if allowing a market in kidneys also dra-
matically increases the supply, then the case for blocking that market 
will presumably look weaker. This is why we may be worried about the 
distribution of a specifi c good in some contexts but not others. 

 I see no reason to think that our evaluation of particular markets, 
even those markets that people intuitively view as deeply problematic, is 
usually tracking the meaning that the goods involved have for them 
or closely tracks goods connected to fl ourishing. People bring diverse 
understandings to markets; this is also true of the markets that provoke 
our discomfort. Two people may disagree about the meaning of a good 
or about what constitutes a fl ourishing life, but both fi nd themselves 
uncomfortable with using a particular market to distribute that good. 

 One prominent example worth considering when evaluating these 
specifi c egalitarian approaches to the limits of markets is the public 
uproar occasioned by a memo from Lawrence Summers, then the chief 
economist of the World Bank, to his colleagues. The memo read in 
part: 
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 Just between you and me, shouldn’t the World Bank be encouraging more mi-

gration of the dirty industries to the LDCs [less developed countries]? I can think 

of three reasons:    

       1.     The measurement of the costs of health-impairing pollution depends on 

the foregone earnings from increased morbidity and mortality. From this 

point of view a given amount of health-impairing pollution should be done 

in the country in the lowest cost, which will be the country with the lowest 

wages. I think the economic logic behind dumping a load of toxic waste in 

the lowest wage country is impeccable and we should face up to that.  

      2.     The costs of pollution are likely to be non-linear as the initial increments of 

pollution probably have very low cost.  . . .  Only the lamentable facts that so 

much pollution is generated by non-tradable industries (transport, 

electrical generation) and that the unit transport costs of solid waste are so 

high prevent world-welfare enhancing trade in air pollution and waste.  

      3.     The demand for a clean environment for aesthetic and health reasons is 

likely to have very high income elasticity.  . . .  Clearly trade in goods that 

embody aesthetic pollution concerns could be welfare enhancing.  . . .        

The problem with the arguments against all of these proposals for more pollution 

in LDCs (intrinsic rights to certain goods, moral reasons, social concerns, lack of 

adequate markets, etc.) could be turned around and used more or less effectively 

against every Bank proposal for liberalization.  60   

   Summers is completely correct when he writes that the economic 
logic behind toxic dumping to LDCs (presumably in return for eco-
nomic compensation) is “impeccable.” If the parties to the trade are 
rational, then, given that the  economic  consequences of increased pollu-
tion are far lower in LDCs than in developed countries, people in the 
LDCs should be willing to sell pollution rights to people in developed 
countries for a price that the latter should be willing to pay. The  Econo-
mist , to which the memo was leaked, found the language “crass” but 
noted, “On the economics his points are hard to answer.”  61   So what 
explains the outcry that the publication of this memo occasioned? Why 
were so many people outraged by the idea of an international market in 
toxic waste? 

 There is a lot to consider here, but I do not think that Summers’ 
critics need be committed to any particular view about pollution’s 
 meaning . For instance, someone who reacts negatively to Summers’ 
memo can hold, with perfect consistency, that it is appropriate to allow 
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corporations to buy and sell rights to pollute within the United States. 
And a person can value the environment aesthetically or spiritually 
without believing that those values are necessarily undermined by the 
use of a market, at least if the market is regulated in certain ways. Some-
one who criticizes Summers’ proposal may not fi nd the market com-
modifi cation of pollution to be itself objectionable. Similarly two people 
might hold different views about the place of nature in a fl ourishing life 
but still fi nd his memo troubling. 

 Although some goods do have a meaning that resists commodifi ca-
tion—think of friendship, love, and Nobel Prizes—the overwhelming 
majority of goods do not. Our negative reactions to certain markets 
must depend in these latter cases on other considerations, considerations 
that I argue cut across differences in types of goods. For now, observe 
that if markets in a standard commodity produced extremely harmful 
consequences, perhaps because a sudden price drop in the good drove its 
producers to destitution, we would likely respond differently to markets 
in that good than we do now. I will discuss Summers’ memo, and my 
own diagnosis of the problems with his proposal, in the next chapter.    

T I T A N I C   C A S E S  

  The specifi c egalitarians are right about something: there are inequalities 
in particular goods that strike most people as especially troubling. The 
interesting question is why this is so. As we have seen, general egalitar-
ians and specifi c egalitarians offer different answers to this question. I 
now want to examine more closely how each of the views that I consider 
would deal with a puzzle arising from what I will call  Titanic  cases. 

 Consider this striking passage on the sinking of the  Titanic  from 
Thomas Schelling: 

 There were enough lifeboats for fi rst class; steerage was expected to go down with 

the ship. We do not tolerate that anymore. Those who want to risk their lives at 

sea and cannot afford a safe ship should perhaps not be denied the opportunity 

to entrust themselves to a cheaper ship without lifeboats; but if some people 

cannot afford the price of passage with lifeboats, and some people can, they 

should not travel on the same ship.  62   
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   Schelling does not explicitly endorse our policy of limiting inequality 
in safety aboard boats, but he does underscore that imposing such limits 
is a widely supported practice in our society.  63   Why do we now accept, as 
a matter of social policy, that the inequality in access to lifeboats aboard 
the  Titanic  was objectionable? 

 A general egalitarian would argue that what made the inequality in 
access to lifeboats objectionable is the unfair background distribution 
of income and wealth. According to the general egalitarian, if it is not 
fair that some people have so little money that they can only afford to 
travel in second or third class on the ship while others have so much that 
they can purchase luxury accommodations, then the outcome of that 
inequality is not fair as well. Our reaction to the  Titanic , on this view, is 
best explained by our rejection of the starting economic positions of the 
poor and rich passengers. 

 As we have seen, something like this is Dworkin’s view. And undoubt-
edly many of our reactions to unequal outcomes are best explained in 
this way, by our objections to the prior distribution of resources. Con-
sider the very low proportion of students from poor families attending 
elite colleges and universities; roughly about 3 percent of such students 
come from the bottom quartile.  64   One factor that makes this proportion 
look especially objectionable is the highly unequal K–12 education that 
rich and poor children receive. Because of their poor preparation, many 
poor children never had a chance to fairly compete for an elite univer-
sity education. We would probably react differently to such disparities in 
college attendance based on income if we found out that poor children 
were admitted to elite colleges at the same rate as their wealthier peers 
but chose not to attend because they were more interested in remaining 
at colleges in their home communities. 

 But does a concern with prior inequality adequately explain our 
discomfort with the  Titanic  case? To refl ect on whether this is so, ima-
gine that there was equality in purchasing power—assume everyone 
has an equal number of dollars with which to buy their tickets—and 
the inequality of access to lifeboats simply arose because some people 
cared more about ensuring their safety than others. After all, there are 
people who routinely engage in risky activities such as skydiving and 
mountain climbing. We do not prevent people from pursuing these 
activities. What is so objectionable, then, about allowing people to 
make their own consumption decisions about how much safety they 
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want to buy? Why not allow people to buy the kind of safety they 
want?  65   

 I believe that many people will continue to feel discomforted by the 
 Titanic  example, even if the unequal access to lifeboats arose by choice. 
If pressed to explain this lingering discomfort, a general egalitarian 
might try appealing to information problems: perhaps people buy sec-
ond-class tickets only when they lack suffi cient knowledge of the risks. 
On the actual  Titanic , after all, the passengers  were  all deluded: they 
thought the boat was “unsinkable.” Perhaps if the passengers had known 
of the risks they would not have assumed them. Indeed it seems reason-
able to assume that people, on average, would not wish to run the down-
side risk that the  Titanic  example poses. 

 Recall that Dworkin makes an argument along these lines in his 
discussion of the purchase of disability insurance. Dworkin’s view holds 
individuals responsible for the costs of the gambles they make. So if insur-
ance against blindness is available, and two sighted people have an equal 
chance of suffering an accident that will blind them and know this to be 
the case, and one buys insurance and the other not, then Dworkin’s theory 
does not argue for any redistribution if the latter person becomes blind. 
That person is held responsible for his failure to purchase the insurance. 

 However, because many blind people are blind at birth and most 
sighted people are sighted at birth and no one ever had the chance to buy 
insurance before the fact, Dworkin argues that we should suppose “most 
people would make roughly the same insurance decisions against gen-
eral handicaps such as blindness,” and that we should insure everyone at 
the level that the average person would choose. That is, even though 
those individuals born blind did not (and could not) purchase insurance 
against their blindness, we can assume that they  would have  purchased it 
if they had the chance and compensate them accordingly. So perhaps 
even though some passengers on the  Titanic  found themselves in seating 
classes that did not include the right of access to a lifeboat, we can 
assume that, on average, prudent individuals  would have  wanted it. 

 I agree that information is relevant to our evaluation of a person’s 
choices, and in the next chapter I will discuss the role of such informa-
tion in our judgments about the morality of specifi c markets. However, 
let’s further revise the example of the original (and actual)  Titanic . In 
this newly revised example, people not only have suffi cient income to 
buy fi rst-class tickets but also are assumed to know that there are risks 
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to traveling without a lifeboat and are willing to take them, much as 
skydivers and mountain climbers are also so willing. This revised  Titanic  
example is more like the case of sighted people who would fail to pur-
chase insurance against becoming blind even when they knew the risks 
and have the choice to do so. Dworkin would hold these people respon-
sible for their choices. 

 Of course, it is possible to invoke a paternalistic argument for not 
allowing people to forgo certain safety requirements; prudent individ-
uals might wish to place themselves under certain restrictions in order 
to prevent themselves from doing things in moments of weakness or 
irrationality that would undermine their long-term interests. Gerald 
Dworkin makes an argument of this sort in his paper “Paternalism”: 

 I suggest that since we are all aware of our irrational propensities, defi ciencies in 

cognitive and emotional capacities, and avoidable and unavoidable ignorance it 

is rational and prudent for us to in effect take out “social insurance policies.”  . . .  I 

suggest we think of the imposition of paternalistic interferences in situations of 

this kind as being a kind of insurance policy which we take out against making 

decisions which are far reaching, potentially dangerous, and irreversible.  66   

   I doubt that our reactions to the revised  Titanic  example depend on 
problems in anyone’s cognitive or emotional capacities or on ignorance. 
After all, someone can, with full rationality, decide to take a risk to meet 
her goals. Every time I ride in my car, take an airplane, or just walk out 
the door I assume a small but potentially signifi cant and irreversible risk 
of death. Are the risks in my revised example different from this? If not, 
then the case for paternalism based on imprudence does not seem very 
plausible. 

 Perhaps as important, even if we accept a paternalistic argument for 
requiring access to lifeboats, the argument doesn’t explain what is prob-
lematic (if anything is) about the  inequality  in safety aboard the boat.  67   
Interestingly Schelling contends that our discomfort with the  Titanic  
example is primarily directed against the fact of  inequality  on the  same
boat . I think there is something to Schelling’s suggestion. To see if you 
agree, ask yourself whether the case would be equally objectionable if in 
one society none had access to lifeboats on ships, and in another society 
everyone had access to them, and both societies had equal resources. 
Can a specifi c egalitarian offer reasons for objecting to the revised 
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 Titanic  example? She might try to argue that the social meaning of safety 
is such that it should be distributed equally to all. But that seems 
implausible as a general statement; after all, we allow people to buy cars 
that offer differential levels of safety in the event of an accident. Larger, 
heavier (and often more expensive) cars not only are safer for those that 
drive them, but are more dangerous to drivers of smaller, lighter cars in 
the event of a collision. Very few people have objected to the existence of 
some inequality in safety attaching to people driving in different cars. 
Of course, in the case of cars there are minimum safety requirements. 
But to address the importance of such baseline minimum requirements 
requires, I will argue, going beyond the specifi c egalitarianism views I 
have surveyed to bring in considerations that cut across different types 
of goods. 

 Both the general and the specifi c egalitarian views that I have out-
lined have diffi culty in  explaining  our reactions to the revised  Titanic  
case. Although they point to intuitively plausible factors for the assess-
ment of allowing people to purchase tickets on ships with unequal 
access to lifeboats—the legitimacy of background starting positions, the 
adequacy of the parties’ information, and the specifi c nature of certain 
goods—none of these factors seems relevant in the idealized  Titanic  
case. Perhaps that case is, after all, unobjectionable. 

 I think, however, that there is a further aspect of both the real and the 
revised  Titanic  cases, an aspect that is so far missing from my discussion 
and from the other contemporary approaches that I have surveyed. The 
 Titanic  examples, both the initial example and my revised version, 
involve people standing in certain relationships with one another, people 
who interact in certain ways. First, think of what it would mean to fi nd 
yourself on a sinking ship, which your society has built and sanctioned, 
where some of your fellow passengers have no claim on a seat in your 
lifeboat. Suppose these passengers struggle to board your lifeboat. The 
lack of suffi cient safety places you in a particular relationship with these 
would-be invaders. You hold extreme power over them: Do you throw 
all of them out of the boat to their likely deaths? Do you offer to cram a 
few of them in for a price? Do you allocate a few seats to those who agree 
to be your personal slaves? Second, even beyond your face-to-face inter-
actions with the people on the boat,  if the option of ship passage without 
lifeboats is available , then some people in your society may face prob-
lematic choices, such as having to travel on risky ships or lose their jobs. 
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And as a citizen, you would be implicated in the enforcement of these 
arrangements. 

 Rather than resting the case for regulating  Titanic  cases on pater-
nalism, I will argue that a better case can be made by appeal to the con-
ditions under which cooperating members of a society can interact as 
equals. In refusing to allow some people to buy seats on a boat without 
access to lifeboats while others do, the state is in effect protecting the 
conditions for its citizens to interact as equals. The idea of what it means 
to interact as equals is, of course, a complex idea, which needs elabora-
tion and defense. I turn to that task in the next chapter.     
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          4 
Noxious Markets  

      A B S T R AC T  M A R K E T S  V E R S U S 
N OX I O U S  M A R K E T S  

  What is wrong with markets in everything? What is it about the nature 
of particular exchanges that concerns us, to the point that markets in 
some goods appear to be clearly undesirable? How should our social 
policies respond to such markets? Where and for what reasons is it 
appropriate to regulate a market, and when should we seek to block it? 
These are the diffi cult but important questions that this chapter 
attempts to answer. 

 Several brief clarifi cations about my scope and aims here. First, as is 
evident from the discussion thus far, my project does not involve an 
overall assessment of “the market system.”  1   Markets allow people to 
accomplish many important social and individual tasks under modern 
conditions of interdependence and diversity. The point of my inquiry is 
not to raise general questions about the market system or about markets 
in the abstract. Rather, I am concerned here with the differing charac-
teristics of very particular market exchanges: in human body parts, child 
labor, toxic waste, sex, and life-saving medicines. Markets in these goods 
provoke reservations even among those who are otherwise great enthu-
siasts about the market system. 

 Second, I put aside questions concerning the rationing of essentials 
in cases of extreme scarcity, “tragic choices,” as they are referred to in the 
legal literature.  2   These are cases in which no amount of money or effort 
will produce enough of urgently needed goods. Market allocations in 
tragic choice cases raise distinct considerations from the examples 
 considered here, as such cases do for all the alternative systems of allo-
cation, including those using lottery, age, or merit. 
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 Let me recap the discussion so far. Chapter 1 focused on the domi-
nant framework of contemporary economics that supports market 
interventions only where markets fail to be effi cient.  3   Proponents of this 
approach can be divided between those who believe that perfectly effi -
cient markets are “moral-free zones” to which morality simply does not 
apply,  4   and those who believe that it is simply not the place of econo-
mists to evaluate the morality of differing markets. But when particular 
markets fail, this approach does not tend to support the  elimination  of 
those markets. Indeed economic theory is inherently imperialistic about 
the scope of the market; as we have seen, the solution to market failure 
is often taken to consist in the  enlargement  of the scope of the market. 
(Consider the introduction of markets in pollution to incorporate pol-
lution’s costs to third parties.) There are no theoretically set limits for 
the scope of the market. In addition markets and the corresponding idea 
of market failures are everywhere conceived of in the same terms. This 
stands in sharp contrast to the approach of the classical political 
 economists that I explored in chapter 2. 

 Chapter 3 examined important contemporary approaches to the 
limits of the market. Drawing on the work of Ronald Dworkin, I criti-
cally examined the view that markets have a necessary  moral  role to play 
in egalitarian theory because markets make each of us responsible for 
the allocation of effort and resources in our own lives, while at the same 
time ensuring that the benefi ts that we derive from our choices depend 
on how important our effort and resources are to others. As we saw, 
Dworkin’s theory gives us no reason  in principle  to set limits to the scope 
of the market with respect to goods and services, except perhaps for 
paternalistic considerations. 

 I also explored the prevalent general egalitarian approach that, 
although critical of the economist’s exclusive focus on market effi -
ciency and market failure, accepts the legitimacy of relying on markets 
in most domains. Proponents would use markets to produce effi cient 
outcomes and then support ex post transfers of income to achieve their 
desired egalitarian distribution.  5   Like contemporary economics, its 
proponents tend to treat most markets as the same: markets in soy-
beans are not fundamentally different from markets in body parts. The 
basic default strategy employed for dealing with market problems is to 
redistribute income and not to block particular markets or to redis-
tribute specifi c goods in kind. Many proponents of this view also 
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 appeal to antipaternalistic considerations for preferring cash to  in-kind 
transfers. 

 I also examined specifi c egalitarian approaches, which ground a dis-
tinction in markets—between those that are acceptable and those that 
are not—based on the meaning  of the goods being traded . The idea here 
is that distribution should track our conventional or best understand-
ings of the nature of the goods we seek to distribute. As we saw, these 
authors argue that markets corrupt the nature of certain goods, trading 
in things that money should not buy. 

 The theories considered in chapter 1 and chapter 3 have important 
insights on which I will draw: market failures (including externalities), 
distributional equality, and the importance of access to specifi c goods are 
important considerations in assessing markets.  6   Yet my underlying theory 
about the limits of markets also differs. I argue for a more nuanced view 
of the idea of market failure, one that takes into account how markets 
shape our relationships with others in ways that goes beyond the idea of 
unabsorbed economic costs. A market exchange based in desperation, 
humiliation, or begging or whose terms of remediation involve bondage or 
servitude is not an exchange between equals. On my view, lurking behind 
many, if not all, noxious markets are problems relating to the  standing  of 
the parties before, during, and after the process of exchange. 

 I will also argue in this chapter that some markets are noxious and 
need to be blocked or severely constrained if the parties are to be equals 
in a particular sense, as citizens in a democracy. In making this argument 
I draw on the writings of Adam Smith and the other classical political 
economists discussed in chapter 2. Recall that these thinkers recognized 
that markets require certain background conditions—specifi cation of 
and enforcement of entitlements and property rights—in order to sup-
port relations of freedom and equality. The markets of the classical polit-
ical economists were populated not by the abstract individuals with given 
wants that tend to characterize contemporary economic theory, but by 
landless peasants and wasteful landlords and by impoverished workers 
who stood in asymmetrical power relations with their employers. More-
over agents’ preferences, capacities, and relationships were understood to 
be shaped by the structure and nature of particular markets. Like these 
theorists, the approach to  markets I defend recognizes market heteroge-
neity and stresses the need to consider other values besides effi ciency and 
distributional equality narrowly conceived. But, as I argued in chapter 3, 
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I think we should reject the main contemporary alternative arguments 
for limiting markets based on the social meaning of goods. As I see it, a 
major problem with noxious markets is not that they represent inferior 
ways of valuing goods (as those who link the limits of markets to social 
meanings claim) but that they undermine the conditions that people 
need if they are to relate as equals. At any rate, so I shall argue.    

  N OX I O U S  M A R K E T S :  T H E  BA S I C  PA R A M E T E R S  

  I begin with a characterization of four parameters in terms of which we 
can differentiate the markets that people fi nd especially objectionable 
from other types of markets. Several of these parameters are  internal  to 
the perspective of economics in that scoring high on them will often 
undermine effi ciency. However, there are also political and moral ratio-
nales for limiting noxious markets. That is why the addition of more 
markets is not always the appropriate response to a noxious market. In 
some cases our goal should be to curtail a particular noxious market, 
not to make it work better.  7   

 The fi rst two parameters characterize the  consequences  of particular 
markets. 

 1. Some markets produce extremely  harmful outcomes . That is, the 
operation of some markets leads to outcomes that are deleterious, either 
for the participants themselves or for third parties.  8   Consider market 
exchanges that lead to the depletion of the natural resource base of a 
country or to the fueling of a genocidal civil war. Or consider a stock 
market transaction that wipes out a person’s resources. 

 Of course, many markets have harmful outcomes without eliciting 
our revulsion; we think that the ups and downs of prices come with the 
territory. But some market outcomes are so negative, so extremely 
harmful that they almost always evoke a strong reaction. How harmful 
is that? Following up on a suggestion by Ravi Kanbur, we might consider 
as a natural starting point for answering this question a market whose 
operation leaves a person destitute.  9   For example, a grain market whose 
operation leaves some people starving because they cannot afford the 
price at which grain is set through supply and demand is bound to make 
us feel uncomfortable. 
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 Yet markets can also be extremely harmful to individuals in ways that 
go beyond destitution. Amartya Sen usefully distinguishes between two 
types of interests that people have:  welfare interests  concern a person’s 
overall good, and  agency interests  concern a person’s ability to partici-
pate in deciding matters that bear on that good.  10   These interests are 
interdependent, but they are distinct. (A benign dictator, for example, 
could meet all my basic welfare interests.) We can defi ne a set of  basic  
interests for people, interests in minimum levels of well-being and 
agency, and defi ne extremely harmful market outcomes as outcomes 
that leave these basic interests unsatisfi ed. The idea of basic interests is 
meant to capture the idea that there are universal features of an ade-
quate and minimally decent human life, a “line beneath which no one is 
to be allowed to sink.”  11   

 2. In addition to leading to extreme individual harms, certain mar-
kets can also be  extremely harmful for society . The operation of these 
markets can undermine the social framework needed for people to 
interact  as equals , as individuals with equal standing. There are, of 
course, running disagreements among philosophers concerning the 
meaning of “interact as equals,” as well as the scope of this ideal. I take 
the content of this ideal to be given by the preconditions necessary for 
individuals to make claims on one another and interact without having 
to beg or to push others around. Markets help enable this ideal, as the 
basis of market claims is reciprocal self-interest of the parties.  12   But they 
can also undermine it. Consider markets that operate to undermine the 
capacities that a person needs to claim her rights or to participate in 
society; this is a problem with child labor markets and bonded labor, 
cases I discuss in the third part of this book. Or consider that particular 
markets may condition people to be docile or servile, shape them into 
passive accepters of a status quo. Whereas contemporary economics sees 
the capacities and preferences of agents in a market as givens, particular 
markets—think of media, education, and caregiving—shape us. More-
over they may shape us in ways that are in tension with a society of 
equals. 

 A special case is a market that is harmful for the standing of the 
parties as equal citizens in a democracy. This case ratchets up from the 
more minimal notion of equal standing: it has to do with the equality of 
individuals as co-deliberants and co-participants in making laws that 
apply to themselves. This kind of equality presupposes additional 
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 constraints on markets and their scope. Recall James Tobin: “Any good 
second year graduate student in economics could write a short exami-
nation paper proving that voluntary transactions in votes would increase 
the welfare of the sellers as well as the buyers.”  13   Nevertheless the legiti-
macy of the democratic process depends on the prohibition of such 
transactions. I will discuss this case later in this chapter. 

 The next two parameters characterize the  sources  of particular mar-
kets, the underlying condition of the market agents: 

 3. Some markets are characterized by  very weak or highly asymmetric 
knowledge and agency  on the part of market participants. The Pareto 
effi ciency results assume that agents are fully aware of the consequences 
of their actions and have complete information about the goods 
exchanged.  14   But, as is widely noted by economists and others, in most 
circumstances these assumptions do not hold. Agency failures can occur 
because some of the direct participants lack important knowledge or 
because the market has serious indirect effects on people who are not 
involved in the market transactions.  15   If one or both of the parties to a 
contract are mistaken about the material facts or about the future conse-
quences of their contract, we cannot assume that the exchange is a Pareto 
improvement. 

 All real markets, of course, involve imperfect information. But in 
some cases this imperfect information is apt to produce extremely 
harmful consequences. This may be most likely in cases where is a sig-
nifi cant time lag between the initiation and the completion of a transac-
tion.  16   It is hard to predict one’s future preferences. Consider the case of 
a woman selling her ability to have a child. In this case we might suspect 
that a woman who has never been pregnant cannot really know the con-
sequences of selling the right to the child she bears. 

 Of course the fact that a contract has potential risks for an agent does 
not mean that the contract should not bind the agent, or else most con-
tracting would fail. Nevertheless information failures are relevant to our 
assessment of particular markets in the face of harmful outcomes; in 
particular such failures serve to block justifi cations of a market transac-
tion that appeal simply to the fact that it was chosen. Thus if agency is 
weak in surrogacy contracts, and a surrogate is now devastated by the 
thought of giving up the child she has borne, we will be less likely to 
think that we can justify enforcement of the contract simply on the basis 
that there was an agreement. 
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 Although the majority of troubling markets characterized by weak 
agency involve extremely harmful outcomes, it is possible to be con-
cerned by such markets even in the absence of harms. In this category 
would fall product markets that target young children; markets involving 
the production, purchase, and dissemination of information that fail to 
present relevant alternative points of view about a pressing political 
issue; and markets whose products are based on deception, even when 
there is no serious harm.  17   

 Agency problems also arise in markets in which one of the affected 
parties is not directly involved in the transaction but depends on 
others to transact for her. In such cases we cannot be certain that the 
party herself actually benefi ts from the transaction. In the majority of 
cases of child labor, for example, parents are transacting on behalf of 
the children whose time and labor are traded. Many forms of child 
labor give little or no benefi t to the working child and in some cases 
signifi cantly interfere with the child’s ability to grow up into a healthy 
functioning adult.  18   Other markets in which some of the affected 
parties are not directly involved as participants include markets in a 
nation’s important scarce natural resources (such as timber in a rain 
forest), which can affect subsequent generations and others around 
the globe. 

 4. Some markets refl ect the  underlying  extreme  vulnerabilities  of one 
of the transacting parties. Rousseau wrote that no citizen should “be 
wealthy enough to buy another, and none poor enough to be forced to 
sell himself.”  19   When people come to the market with widely varying 
resources or widely different capacities to understand the terms of their 
transactions, they are unequally vulnerable to one another. In such cir-
cumstances the weaker party is at risk of being exploited. For example, 
when a desperately poor person agrees to part with an asset at a fi re sale 
price, even if the exchange improves his well-being we are rightly con-
cerned with the fact that his circumstances made him willing to accept 
an offer for his asset that no one with a decent alternative would ever 
accept. When a person enters a contract from a position of extreme vul-
nerability he is likely to agree to almost any terms that are offered. Other 
examples of markets that exploit the vulnerability of transacting agents 
include markets in urgently needed goods where there is only a small set 
of suppliers and markets where the participants have highly unequal 
needs for the goods being exchanged.  20   
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 Some markets not only  refl ect  the different and unequal underlying 
positions of market agents but may also  exacerbate  them by the way they 
operate. For example, in Bangladesh a recent famine arose when the 
price of the main food, rice, rose very rapidly and became too expensive 
for the poor to purchase. By contrast, rich households were insulated 
from the risks of rising prices because they generally receive rice from 
their tenants as payment for the use of land so that they have rice for 
their own needs and surplus to sell.  21   

 So we have two dimensions regarding the source of a market and 
two dimensions regarding the consequences of a market that can 
be used to think about the acceptability of particular markets (see  
Table  1  ).    

 High scores along one of these dimensions, or several of them 
together, can make any market appear “noxious” to us. Consider the 
market in diamonds, whose sale is used to fund brutal civil wars. Many 
people fi nd such a market abhorrent. On the analysis offered here, the 
best way to understand our negative reaction to this market has to do 
with its  extremely harmful  outcome—prolonging a bloody civil war in 
which thousands or tens of thousands die, hence the term “ blood  
diamonds”—and with the  weak agency  of so many who are affected by 
the markets that fuel that war.  22   Our discomfort with such markets 
doesn’t seem to have anything to do with the social meaning of dia-
monds and little to do with the underlying income inequality of buyers 
and sellers. 

      TABLE 1.     What Makes a Market Noxious?  

     Source: Weak Agency      Source: Vulnerability       

 Inadequate information about the nature 

of and/or consequences of a market; 

others enter the market on one’s behalf 

 Markets in a desperately needed good with 

limited suppliers; markets with origins in 

poverty and destitution; markets whose 

participants have very unequal needs for 

goods being exchanged   

   Outcome: Extreme Harms for Individual      Outcome: Extreme Harms for Society     

 Produces destitution; produces harm to 

the basic welfare and/or agency interests 

of the individual 

 Promotes servility and dependence; 

undermines democratic governance; 

 undermines other regarding motivations 
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 At the same time, although in theory markets in any good can become 
noxious, markets in some goods are much more likely to score higher 
than others on these parameters. Consider the case of markets in goods 
that no one but the desperate would ever exchange. Some people think 
that desperation is a characteristic feature of kidney markets, a case I 
discuss in chapter 9. 

 A number of these parameters are easily incorporated within the 
approaches of contemporary economics; for example, concerns with 
harmful outcomes and information failures can be captured in the per-
spectives of welfare and neoclassical economics. Several authors, nota-
bly Ravi Kanbur and Michael Treblicock, have done this, showing that 
economic theory itself has available resources for dealing with many 
problematic markets. Nevertheless markets raise questions of political 
philosophy as well as of economics. Markets can damage important 
relationships people have with one another by allowing people to seg-
ment and opt out of a common condition. A central feature of most 
noxious markets on my approach has to do with their effects on the 
relationships between people, particularly the horizontal relationship 
of equal status. For two people to have equal status they need to see 
each other as legitimate sources of independent claims and they need 
to each have the capacity to press their claims without needing the 
other’s permission to do so. This requires that each have rights and 
liberties of certain kinds as well as very specifi c resources, such as a 
level of education. 

 Equal status stands opposed to the ideas of caste, hereditary privilege, 
and unequal birthright. It insists that all individuals have an equal moral 
worth. Although it is perhaps possible to interpret this idea of equal 
status in economic terms, it is not easy to see how this would be done. 
Equal income and wealth by themselves do not entail equal status, as I 
stressed in my discussion of people with disabilities who have been mar-
ginalized from social positions and from public spaces. 

 Why not let people enter into labor contracts that involve bondage or 
contracts that grant labor bondage as remediation in the case of default? 
These were once common practices; later I will show that such practices 
are compatible with both libertarian choice theory and welfare econom-
ics.  23   But those who think that the problem with a market in bonded 
labor is its incompatibility with a conception of equal human status 
have reason to prohibit such contractual arrangements.    
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  E Q UA L  S TAT U S  I N  A  D E M O C R AC Y  

  Social rights in their modern form imply an invasion of contract by 
status, the subordination of market price to social justice, the replace-
ment of the free bargain by the declaration of rights.  24   

 The preconditions for equal status as citizens in a democracy are 
more demanding than those needed for people to interact in horizontal 
relationships based on their reciprocal self-interest and equal moral 
worth. According to the conception of citizenship developed by the Brit-
ish social theorist T. H. Marshall, citizenship not only includes formal 
legal freedoms, but also a set of social rights with respect to health care, 
education, housing, and a decent minimum of income. These latter 
rights, he claimed, are needed to make one a full member of one’s  society. 
I think Marshall is correct: an equal right to vote has little effective 
meaning if some voters are too badly educated to read a ballot; citizen-
ship means little for the destitute if society is so structured that they 
have no opportunity to share in society’s benefi ts. 

 According to Marshall’s view, the status of equal citizenship requires 
that all have (1) equal basic political rights and freedoms, including 
rights to speech and participation in the political process; (2) equal 
rights and freedoms within civil society, including rights to own prop-
erty; and (3) equal rights to a threshold of economic welfare and to 
“share to the full in the social heritage and to live the life of a civilized 
being according to the standards prevailing in the society.”  25   

 Marshall viewed citizenship as a given status, not a privilege that 
depends on individual virtue or achievement. Citizenship gives to all 
within its ambit a single set of rights, irrespective of their wealth or 
family origin. While markets can be supportive of equal citizenship 
understood in this sense, whether or not they are so depends on the 
background circumstances, property rights, and regulations within 
which they operate. Someone who is desperately poor might agree to an 
exchange that requires her to function as an around-the-clock domestic 
servant or to bond her labor to obtain a loan at usurious rates that she 
can never hope to repay. The fate of such a person may be little different 
from that of a serf under feudalism. 

 In thinking about the preconditions of equal citizenship, it is impor-
tant to think in terms of general social practices and not acts. For 
example, there may seem to be no problem with allowing a single person 
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to work for whatever wages and hours she chooses, yet the existence 
of minimum wages and maximum hours laws may be necessary to 
preserve a threshold of economic welfare “according to the standards 
prevailing in the society,”  26   and to enhance the bargaining power of the 
poorest people in society to protect them from exploitation and abuse. 
Or consider another example: even if it makes sense in an individual 
instance for a poor family to put its children to work, when child labor 
is adopted as a widespread social practice it drives down adult wages, 
making it virtually impossible for poor parents to refrain from sending 
their children to work. Rather than seeing a person’s market choices as 
exogenous variables, the choices we actually have open to us may depend 
on other market choices being blocked.  27   

 The transfer of income and wealth will not always be suffi cient to 
maintain the conditions for citizen’s equality; here the insights of 
specifi c egalitarians like Michael Walzer, Elizabeth Anderson, and 
Michael Sandel are important. Consider the case of distributing 
primary and secondary school education through a market. Lack of 
education is an extremely harmful outcome in terms of democratic 
citizenship: a very poorly educated person will be incompetent as a 
juror and a voter and have little or no access to the basic opportunities 
and liberties associated with full membership in her society. But giving 
money, even a great deal of money, to a child who has not been edu-
cated will not compensate for her lack of education, even if cash is 
what she (as an adult) now herself prefers. Not only does it not replace 
the personal and social development that education might have 
enabled for her, but it does not turn her into a citizen who can partic-
ipate competently and meaningfully in democratic self-governance. 
(Nor can we be sure that if money were transferred to a parent he 
would choose to use that money to keep his children in school. While 
some data suggest that many parents do keep their children in school 
when they have enough money to feed their families, some parents are 
selfi sh or shortsighted, perhaps lacking information about education’s 
true costs and benefi ts because they had little formal education 
 themselves.) 

 These are all reasons for  not  distributing primary and secondary 
education solely through a market system, but enforcing it as a 
mandatory requirement. If our concern is with avoiding outcomes that 
undermine the conditions for citizens to interact as equals, then there is 
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a powerful argument for guaranteeing access to a certain level of goods—
education, health care, opportunities, rights, liberties, and physical 
security—even if some citizens would prefer to trade and sell these 
goods, or the opportunity to access these goods, to the highest bidder. 
While markets can supplement the supply of these goods in many cases, 
my point is that access to these goods should not depend only on indi-
vidual preferences or income. The conditions for equal citizenship 
cannot be cashed out in terms of a generic good like money or utili-
tarian welfare; in addition to some level of income, they require that 
some goods be distributed in kind and that, in some cases, the distribution 
be more or less equal. 

 At the same time I would not defend the distribution of education or 
health care in terms of the idea that these goods are corrupted through 
sale. A public right to education is in theory compatible with the exis-
tence of a complementary or supplementary private education system.  28   
Instead my argument draws on Marshall’s suggestion that some goods 
function as prerequisites for  full inclusion  in society, for counting as an 
equal member. A person who lacks a certain level of education or access 
to medical care or physical security is not only ill-equipped to navigate 
her own life and values, but also faces substantial impediments to par-
ticipation in the economy and to participating in public debates about 
social choices. Such a person is vulnerable to exploitation and manipu-
lation by others and dependent on luck or the will of benefactors to 
meet her basic needs. 

 In addition to supplementing market distributions in goods such as 
education and health care, we may have reason to  block certain market 
exchanges altogether  if citizens are to be equals. Consider votes in a 
democracy. No one defends the outright sale of voting, even though it can 
be argued that such sale is consistent with effi ciency and freedom.  29   The 
interesting question is why. I think there are two main answers to this 
question, associated with two different ideals of democratic citizenship. 

 The fi rst answer points out that the regulative idea of democracy is 
that citizens are equals engaged in a common cooperative project of gov-
erning themselves together. Thus citizens participate with others on an 
equal footing in deciding on the laws and policies that will govern them. 
A market in votes would have the predictable consequence of giving the 
rich disproportionate power over others since the poor would be far 
more likely than the rich to sell their political power. Indeed one  rationale 
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for secret ballots is to make contracts about votes unenforceable, thus 
protecting the poor and vulnerable from pressure to sell. If political, reg-
ulatory, judicial, and legal decision mechanisms were literally up for sale, 
this would concentrate political power in the hands of a few. 

 A second answer pushes in a more republican direction, interpreting 
democracy not merely as government among equals but as a means of 
determining the common good.  30   On this view of democracy,  votes are 
acts of political co-deliberation . Even if a vote market were not monopo-
lized by the rich, we would still have a reason to proscribe vote trading 
on the grounds that voting is not about the aggregation of private inter-
ests; it is an act undertaken only after collectively deliberating about 
what is in the common good. Distributing votes according to prefer-
ences views citizens as consumers, not co-deliberators. 

 Both conceptions of democracy require that some markets be blocked 
and others be highly regulated. Both conceptions would block markets 
in votes, judicial offi ces, legislative offi ces, and voluntary slavery. More-
over, both conceptions would regulate markets governing the produc-
tion and distribution of political information and markets governing 
access to legislative offi ce and the opportunities associated with political 
infl uence, although to varying degrees.  31   But these two conceptions 
might well differ on the treatment of military service as a market good. 
On the republican conception of democracy, there is something deeply 
troubling about the ways in which today’s volunteer army shares some 
attributes with a mercenary army. Rather than seeing military service as 
an obligation of citizenship, today’s soldiers are drawn from a small seg-
ment of the population that is largely working class. 

 Just as democracies made up of equal citizens require blocks on mar-
kets in votes or people, a related argument might be made that some mar-
kets need to be blocked or highly regulated if people are to develop the 
 capacities  that they need to participate effectively in civil and political 
society. Human beings are malleable in a way that goods such as apples 
are not.  32   We do not usually need to worry about the noneconomic effects 
of a market on the apples exchanged,  33   but we do need to worry about 
whether a particular kind of market produces or supports passivity, alien-
ation, or a ruthless egoism. Labor markets may be structured so as to 
accustom people to being pushed around and managed by others. Wide-
spread markets in women’s reproductive or sexual capacities (including 
quid pro quo sexual harassment contracts) might amplify gender 
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 inequalities by entrenching and deepening negative stereotypes about 
women.  34   Unregulated education markets are compatible with children 
being treated as and raised as servile dependents. We need to pay special 
attention to cases like these, for they pose potential threats to the stable 
reproduction of democratic citizenship over time. Indeed the democratic 
state has an interest in withholding its support from institutions that cul-
tivate subordination and servitude, even if those institutions are not 
strictly illegal.    

  R E G U L AT I N G  M A R K E T S , B LO C K I N G  M A R K E T S  

  How should we decide what approach to take to a noxious market? 
Obviously which policies it makes sense to adopt depends on the source 
of the market’s noxiousness, which of the four parameters is in play. We 
need to tailor our response to the particular problems with that market. 
For example, if weak agency is the problem with a particular market, 
then we may want to undertake measures that increase information. If 
underlying vulnerability is a problem, we may want to redistribute 
income or create supplementary alternatives to market provision. Regu-
lating a market is often the best way to address a market’s noxiousness. 
At the same time, some problems with a market may be best addressed 
by closing off the ability of agents to trade in that market at all. Some 
markets undermine the social context in which people are able to inter-
act on terms of equality. 

 In such cases we need to address not merely distributions, but also 
the underlying property rights of the transacting agents. To illustrate 
this, let’s look briefl y at child labor, a case I take up in more detail later 
in this book. In our world child labor often arises on the basis of desti-
tution. But even in a world without destitution child labor would be 
problematic. Although many libertarian economists often view freedom 
as the freedom to participate in the market, they are often blind to the 
fact that individuals are not born with all the required capacities for 
exercising agency and making choices (including market choices) 
already developed. The achievement of even a minimal threshold level 
of decision-making powers requires support from a variety of sources, 
including parents and the state: nurturing, help in developing the 



Noxious Markets 105

 capacities for understanding and weighing alternatives, help in devel-
oping the ability to see oneself as an agent worthy of having choices, and 
attaining an adequate level of education. Child labor fails to promote 
and often blocks the development of these capacities.    

  C A S E S :  T H E   T I TA N I C   A N D  TOX I C  WA S T E  

  With my framework in mind, I’d like to return to two examples invoked 
earlier in this book: the  Titanic ’s market in safety and Larry Summers’ 
memo advocating a market in toxic waste. 

 Beginning with the  Titanic , recall that individuals booking passage 
were allowed to buy tickets with or without the guarantee of access to a 
lifeboat in the event of an emergency. Their market choices can be 
understood as a function of their preferences given their resources and 
their information. In the case of the actual  Titanic , there was weak 
agency (based on faulty information about the ship’s “unsinkability”) 
and extremely harmful individual outcomes (drowning when the ship 
went down). These considerations give us good grounds for treating the 
distribution of safety according to ticket price aboard the  Titanic  as an 
instance of a noxious market. 

 But suppose that we increased agency and redistributed income so 
that all could easily afford the price of a fi rst-class ticket on the boat. Is 
there any reason why it might make sense to prefer a more constrained 
system for the distribution of safety, whereby all are prevented from 
making choices that they would take as individuals if those options were 
available? As I argued in chapter 3, I don’t think that paternalism gives 
us a strong reason to forbid people from making decisions to forgo 
access to lifeboats on the  Titanic . 

 A commitment to equal citizenship, however, does presuppose that 
there are some rights that individuals cannot contract away. This is 
because, if these rights were contracted away, some individuals would be 
subject to servitude and subordination. Employers, for example, could 
demand that their employees travel in the cheapest possible manner, 
even if that means forgoing a lifeboat. And other individuals would fi nd 
themselves placed in situations where they would have to treat people as 
less than equal, pushing them out of the lifeboat, for example. 
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 Note, however, that protecting people from humiliating subordina-
tion and servitude can be secured in this example by providing a fl oor 
of provision, a (literal?) safety net, compatible with large (market-
generated) inequalities above the fl oor. As I mentioned, in his discus-
sion of the  Titanic  example Thomas Schelling concludes that it is the 
 inequality  aboard the ship that is problematic, not the inadequate safety 
fl oor: “Those who risk their lives at sea and cannot afford a safe ship 
should perhaps not be denied the opportunity to entrust themselves to 
a cheaper ship without lifeboats; but if some people cannot afford the 
price of passage with lifeboats, and some people can, they should not 
travel on the same ship.”  35   

 Schelling seems to be suggesting that if we allow a market to distrib-
ute safety, then we must ensure that it gives the same safety to everyone, 
or at least to everyone within the community. We have already seen that 
there is an argument that connects equal provision of votes and basic 
political rights to democratic citizenship. But it seems puzzling to 
 conclude that we need to equalize specifi c goods such as safety for the 
sake of such citizenship. 

 I can think of two basic reasons that democratic societies might want 
to secure the equal provision of certain specifi c goods. The fi rst reason 
is that inequalities in some goods, such as education or political infl u-
ence, sit too uneasily with the idea that we are each other’s equals. For 
example, it may be hard to maintain that conviction if excesses of priv-
ileged schooling impose great differences on children’s future lives. 
Education is simply too important to participation and inclusion in 
society’s institutions, and relative inequalities can confi ne the worst off 
to occupy lowly positions. Signifi cant educational inequalities in the 
quality of K–12 education do not seem fair, because they suggest that 
some children matter a great deal less to society than others. Of course, 
there are disagreements about such cases and about how much educa-
tional inequality is compatible with a democratic society. But my point 
is that there are instances in which inequalities in some goods affront 
the idea that people are the equals of their neighbors: they reek of caste 
like privileges. Sometimes the goods that affront equality may be con-
ventionally determined, as Michael Walzer argued. For example, many 
Americans would look with great distaste on the idea of a market in 
positions on ticket lines at movie theaters, even if the introduction of 
such a market did not change their own relative position on the line. 
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The fact that everyone irrespective of income has to wait his or her own 
turn on the line for a movie is a convention that has come to symbolize 
our equality. (If you doubt this, just try to buy your way into the line.) 

 The second reason concerns the effects of markets on the aggregation 
of interests, an effect that we saw invoked by the republican conception 
of democratic citizenship. Markets enable people to opt out of relation-
ships with particular producers and to take up new relationships, to fi nd 
new ways of satisfying their preferences. Albert Hirschman used the 
term “exit” to describe this function that markets provide, and it is an 
important mechanism for enhancing freedom as well as economic 
improvement (because exit signals dissatisfaction, at least relative to 
available alternatives).  36   Hirschman counterposed “exit” with “voice,” 
by which he had in mind trying to change another person’s behavior by 
directly alerting him to a problem. But we might think of another func-
tion of voice; as in the case of voting, voice can play an important role in 
shaping and forming common interests.  37   Exit via a market might 
 sometimes enhance common interests (as when consumers withdraw 
their support for a shoddy product), but it might also diminish the 
 possibility of forming or satisfying those common interests. 

 Recent research by Susanna Loeb on school fi nancing provides a good 
illustration of this phenomenon.  38   Among the funding models for edu-
cation that she considers is one in which school districts receive a uni-
form per pupil funding grant from the state and then are allowed to raise 
unlimited additional funds. Although this system looks attractive 
because it allows voters to pursue their preferred spending levels while 
maintaining a minimum funding level for all students, Loeb argues that 
it may not be sustainable because the high-wealth districts may lose their 
incentive to support state funding. People in these districts might be 
rationally motivated to vote for politicians who support lower levels of 
state provision since much of their aid is based on their own fund-raising 
and local taxes. In that case the ability of those who are left to provide for 
public education on the basis of state provision would decline. 

 As this example shows, the stratifi cation and sorting inevitably pro-
duced by a market can be especially problematic in cases where one per-
son’s prospects for attaining some important good is closely connected 
to another person’s decisions. This is especially true in a representative 
form of government. For example, we may suspect that when offi cials 
can insulate their own children from the effects of poor public schooling 
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or unsafe neighborhoods they may fi nd it easier to support cuts to state 
budgets in those areas than they would if their own families were 
directly affected by such cuts. 

 In a recent paper on risk and safety and the “ Titanic  puzzle” I am 
concerned with here, Jonathan Wolff cites work by John Adams showing 
that the initial effect of mandating seatbelts for car drivers but not for 
passengers was an  increase  in the number of passenger deaths.  39   Because 
the drivers were now safer, they took more risks, which fell on others for 
whom the risks had not changed. Wolff points out that this analysis also 
applies to the case of safety aboard ships: 

 If the Captain was assured of a place in the lifeboat, or even that the people he 

most cared about were assured of their place, then he may well have steered a 

riskier course than otherwise. This is an analogue to the familiar problem of 

“moral hazard” in insurance, reducing people’s incentives to take care. This may 

well be why the Captain is supposed to go down with the ship, or, at least, be the 

last one off.  40   

   When decision makers can buy private solutions for themselves in 
education, police protection, and even garbage collection, this may have 
problematic consequences for the public provision of these goods. To 
the extent that this is true, it may be that the best way to ensure that the 
public’s interests are taken into account is to give both the public and 
the decision maker the same interests. At any rate, as this example 
shows, we need to be attentive to the effects of markets on motivations 
that affect actions. Sometimes allowing people to sort and segment into 
diverse groups will undermine the solidarity that is needed to provide 
for a public good. 

 Mandating the equal provision of goods is at least theoretically com-
patible with having those goods supplied to a large extent through reg-
ulated markets. Moreover banning a market will sometimes have costs 
in terms of other values people care about; there will be trade-offs. As I 
have repeatedly stressed, markets are engines of growth and have impor-
tant roles to play with respect to our equality and freedom. In some 
cases the requirements of equal citizenship will push us to a fl oor of 
provision, not strict equality in the distribution of the good. In other 
cases that may not be so; we may care about the ceiling as well as the 
fl oor because we want to constrain the amount of inequality to  maintain 
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a healthy democracy. Often empirical considerations will be  paramount, 
such as the effects of the inequality on the prospects of those worst off. 
Some markets trade in things that no democratic society can counte-
nance; others need to be regulated, constrained, or supplemented with 
other mechanisms if the preconditions for a democratic society are to 
be maintained. 

 Return to the toxic waste market proposed in Larry Summers’ memo 
that I discussed in chapter 3. Summers argued that trade in toxic waste 
would benefi t the poor countries and indeed make both the less devel-
oped countries and the developed countries better off. The exchange 
appears to be a Pareto improvement. Why, then, did the public release of 
the memo occasion such uproar? Why did so many people view the pro-
posed market as clearly noxious? How does the framework in this chap-
ter throw light on the public response? There are three reasons for 
thinking that a toxic waste market is noxious. 

 In the fi rst place, there is the unequal  vulnerability  of the bargaining 
positions of the rich and poor countries. Trade in toxic waste holds up a 
mirror to global inequality. Because of that disparity the rich countries 
are able to exploit the vulnerabilities of the less developed countries 
(LDCs). Critics might suspect that, were they not so poor, the LDCs 
would not consent to the transfer of toxic waste to their lands, or per-
haps they would hold out for better terms.  41   

 In the second place, there is likely to be  weak agency . Many poor 
countries are run by corrupt governments that do not represent the 
interests of their citizens. When accepting toxic waste in exchange for 
money, the interests of these citizens, or at the least the poorest and 
most vulnerable citizens, might well be neglected. As Daniel Hausman 
and Michael McPherson note in their discussion of it, Summers’ memo 
implicitly applies the Pareto criterion to the rich and poor nations as a 
whole.  42   This is, as they write, a “cheat”: if we apply the Pareto criterion 
to individuals, some individuals, very poor individuals within the LDCs 
into whose neighborhoods the waste is likely to be dumped, might be 
made very much worse off by the trade.  43   In addition to the weak agency 
of the poor, the leaders of these countries (as well as the leaders of the 
rich countries) may not have adequate knowledge about the long-term 
effects of storing toxic waste. 

 Vulnerability and weak agency concern the  sources  of an international 
market in toxic waste. But we may also worry about the  consequences  of 
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such a market. So in the third place there is the possibility for extremely 
 harmful outcomes to individuals . Shipping and storing toxic waste, at 
least some forms of it, are likely to have very bad consequences.  44   Many 
people might die or suffer in terms of their health. For other forms of 
toxic waste there may be a risk of serious future harm. If this is so, then 
future generations, who are not themselves parties to the agreement, 
might bear the costs of extremely harmful outcomes. Additionally, if 
toxic waste is exported to poor countries that have less capacity to mon-
itor and regulate pollution, this may lead to more pollution, and even 
more harm, overall than would be the case if the waste stayed in the 
developed world. 

 On the other hand, it is hard to  directly  connect such markets to the 
idea of harmful social outcomes, that is, to the undermining of equal 
status. At the same time, we might wonder if the readiness of country A 
to transfer toxic waste to country B fails to show equal concern and respect 
for the citizens of country B. Would citizens be as likely to transfer toxic 
waste to those in their own backyard, that is, to themselves? (Similar con-
cerns, of course, can be raised about the location of toxic waste facilities 
in wealthy countries, which tends to be in very poor neighborhoods.)    

  T H E  L I M I T S  O F  M Y  A P P ROAC H  

  My account analyzes noxious market in terms of extremely harmful 
outcomes for individuals and for society (including the special case of 
equal status in a democratic society), weak agency (including incom-
plete information), and vulnerabilities that give some people signifi cant 
power over others. It grounds a moral distinction between types of mar-
kets, but one that is not primarily based on the special nature of certain 
goods, but on considerations that cut across goods. (Thus on my 
account credit or housing markets may become more objectionable than 
sex markets.) But my account is also limited in certain crucial respects. 

 First, as I have emphasized, we cannot immediately conclude from 
the fact that a market is noxious that we ought legally to ban it. Even if a 
market interfered with or failed to promote certain values, banning it 
might be worse overall from the point of view of those same values. Our 
policy response must depend on what the alternative to a market is likely 
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to be, as well as on the particular problematic parameters in play. Some 
markets are simply incompatible with securing the equality of status of 
individuals and should be prohibited; some are incompatible with 
equality of status in a democracy of equal citizens; others require regu-
lation, including redistribution of income and property. Many markets 
are noxious only in a given context; instead of changing the market we 
might try to change the context. Even in cases where there do not seem 
to be good reasons in favor of allowing a particular market, it may be 
impractical to ban it. For example, in the case of drug markets such as 
for heroin and cocaine, where the transaction costs are low and the mar-
ket exchange is easy to enforce,  45   a rich black market can and does exist 
even in the presence of state attempts to block such markets. Thus, 
although there will be cases in which we will want to ban the particular 
noxious market, in other cases it will make sense to respond to a noxious 
market by legislating a safety net, or by educational policies designed to 
increase information, or by mechanisms aimed at increasing account-
ability, or by tax-and-transfer schemes to reduce inequality. And 
 sometimes we will simply want to ensure that nonmarket mechanisms 
for providing a good exist side by side with market mechanisms. 

 Second, some of the parameters I have appealed to can confl ict with 
each other or with other values. People will have different views of the 
appropriate trade-offs between the different parameters, as well as between 
these parameters and other values. For example, people will disagree 
about whether to prioritize increasing agency or decreasing vulnerability. 

 Third, I have not settled on exactly how to operationalize these values; 
for example, I have not here specifi ed a numerically precise interpreta-
tion of how much underlying vulnerability market agents must have for 
a market to become noxious. The characterizing parameters plainly 
admit of degrees, and there is room for reasonable disagreement as to 
when a particular market is no longer acceptable. Further, context mat-
ters a great deal for the noxiousness of any particular market. Consider 
large inequalities of wealth produced by a labor market. These inequal-
ities might be blocked from translating into extremely harmful out-
comes for equal citizenship in a democratic society by laws regulating 
the fi nancing of political campaigns, by ensuring a fair distribution of 
educational resources so that wealth does not translate into a fi xed 
intergenerational caste, and by regulations aimed at securing a high 
enough minimum income so that no one is impoverished. 
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 Fourth, it should be evident that my account is sensitive to changing 
circumstances so that markets that are currently noxious may emerge 
under other conditions as perfectly acceptable (or the reverse). 

 Fifth, it must be admitted that other accounts of noxious markets are 
possible; I surveyed some of them in earlier chapters. Some may wish to 
question placing so much moral weight on our intuitive reactions to 
particular markets as I have done, pointing out that people were once 
horrifi ed by the idea of life insurance. Perhaps many of our reactions are 
little more than an irrational repugnance at that which we dislike. Still 
others may fi nd particular markets objectionable that do not seem to 
run afoul of any of the criteria that I have proposed, for example, a mar-
ket in supermodel eggs or Nobel Prize–winner’s sperm or a market in a 
good whose sale violates their deeply held religious values.  46   By contrast, 
my account focuses on widely shared values—preventing extreme harm 
and vulnerability—as well as considerations that democratic citizens, 
with differing moral frameworks and conceptions of life, have reason to 
fi nd especially problematic. 

 My analysis in this chapter has implications for the role of markets in 
theories of equality. Egalitarians should focus on more than the 
distribution of things, but also attend to the people who have those 
things and their relationships with one other. Many markets are rightly 
celebrated as mechanisms of freedom and effi ciency, yet some markets 
traffi c in things that no decent society should allow its members to be 
without, some deepen objectionable hierarchies of class and privilege, 
and some undermine democratic values. In thinking about the scope of 
markets we need to pay attention not only to the distributive outcomes 
of different markets but also to the relationships between people that 
these markets enable and support.  47   Ultimately, these questions about 
the limits of markets are not merely questions of costs and benefi ts but 
of how we defi ne our society, of who we are and what we care about. 

 Unfortunately, many proponents and critics of markets have oper-
ated on a high level of abstraction in which all markets function in more 
or less the same way. But different markets have particular features and 
raise different moral concerns. The second part of this book uses this 
framework to examine in more detail particular markets—in reproduc-
tion and sex, in child labor and bonded labor, and in human body 
parts—that many people fi nd problematic.    



    PART III 
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            5 
Markets in Women’s Reproductive Labor  

    In the past several decades American society has begun to experiment 
with markets in women’s reproductive labor, along with markets in 
women’s eggs. Many people believe that markets in women’s reproduc-
tive labor, as exemplifi ed by contract pregnancy,  1   are more problematic 
than other currently accepted labor markets. I call this the  asymmetry 
thesis  because its proponents believe that there ought to be an asymme-
try between our treatment of markets in reproductive labor and our 
treatment of markets in other forms of labor. Advocates of the asym-
metry thesis hold that treating reproductive labor as a commodity, as 
something subject to the supply-and-demand principles that govern 
economic markets, is worse than treating other types of human labor as 
commodities. Is the asymmetry thesis true? And, if so, what are the rea-
sons for thinking that it is true? Can my account of noxious markets be 
useful in analyzing this case? 

 I believe that the asymmetry thesis both captures strong intuitions 
that exist in our society and provides a plausible argument against con-
tract pregnancy. My aims in this chapter are to criticize several popular 
ways of defending the asymmetry thesis and to offer an alternative 
defense based on the idea of equal status.  2   Many feminists hold that the 
asymmetry thesis is true because they think it is intuitive that women’s 
reproductive labor is a special kind of labor that should not be treated 
according to market norms. They draw a sharp dividing line between 
women’s reproductive labor and human labor in general: whereas 
human labor may be bought and sold, women’s reproductive labor is 
intrinsically not a commodity. According to these views, contract preg-
nancy allows for the extension of the market into the private sphere of 
sexuality and reproduction. This intrusion of the economic into the 
personal is seen as improper: it fails to respect the intrinsic, special 
nature of reproductive labor. As one writer has put it, “When women’s 
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labor is treated as a commodity, the women who perform it are 
degraded.”  3   

 Contract pregnancy provides a good test case for evaluating views 
about the limits of markets based on the meaning or intrinsic nature of 
that labor. I argue that these views are the wrong way to defend the 
asymmetry thesis. Although I agree with the intuition that markets in 
women’s reproductive labor are more troubling than other labor mar-
kets, I provide an alternative account of why this should be so. My 
analysis has four parts. In the fi rst part I criticize those arguments that 
turn on the assumption that reproductive labor is a unique form of 
labor. I argue that there is no distinction between women’s reproductive 
labor and human labor that is relevant to the debate about contract 
pregnancy. Moreover I argue that the sale of women’s reproductive labor 
is not ipso facto degrading. Rather it becomes problematic only in a 
particular political and social context.  4   In the second part I criticize 
arguments in support of the asymmetry thesis that appeal to the nature 
of parental love. Here support for the asymmetry thesis is taken to derive 
from a special bond between mothers and children; the bond between a 
mother and her child is different from the bond between a worker and 
his product. In response I argue that the bond between mothers and 
children is more complicated than critics of contract pregnancy have 
assumed and that, moreover, contract pregnancy does not cause parents 
(or the other parties to the contract) to view children as commodities. 
In the third part I examine concerns about contract pregnancy’s poten-
tial for extremely harmful consequences for children. Although this 
argument has merit, I argue that its validity is still far from certain. In 
this section I also point out some analogies between contract pregnancy 
and the booming industry in reproductive services, especially in vitro 
fertilization (IVF), which raise similar concerns. 

 The fi rst three parts of this chapter argue that the various reasons 
given in the literature for banning contract pregnancy on the basis of its 
special nature are inadequate. Nonetheless there does seem to be some-
thing more problematic about pregnancy contracts than other types of 
labor contract. The question is, What is the basis for and the signifi cance 
of this intuition? And what, apart from its agreement with our intui-
tions, can be said in favor of the asymmetry thesis? 

 In the fourth part I argue that the asymmetry thesis is true, but that 
the reason it is true has not been properly understood. The asymmetry 
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thesis should be defended on external and not intrinsic or essentialist 
grounds. Drawing on the theory that I developed earlier in this book, I 
argue that society’s pervasive gender inequality is primary to the expla-
nation of what is wrong with contract pregnancy. Markets in women’s 
reproductive labor are troubling to the extent that they reinforce gender 
hierarchies—unequal status between men and women—in a way that 
other, accepted labor markets do not. My defense of the asymmetry the-
sis thus rests on the way that contract pregnancy reinforces asymmet-
rical social relations of gender hierarchy and inequality in American 
society. However, it may be that not all of the features of contract preg-
nancy that make it troubling concern gender. Contract pregnancy may 
also heighten racial inequalities and have harmful effects on the other 
children of the gestational mother.  5   I do not address these points in 
detail here. However, these considerations would have to be addressed 
in order to generate a complete argument against contract pregnancy.    

  T H E  S P E C I A L  NAT U R E  O F 
R E P RO D U C T I V E  L A B O R  

  A wide range of attacks on contract pregnancy turns out to share a single 
premise: that the  intrinsic  nature of reproductive labor is different from 
that of other kinds of labor. Critics claim that reproductive labor is not 
just another kind of work; they argue that unlike other forms of labor, 
reproductive labor is not properly regarded as a commodity. I refer to 
this thesis as the  essentialist thesis , as it holds that reproductive labor is 
by its nature something that should not be bought and sold. 

 In contrast to the essentialist thesis, recall that modern economic the-
ories tend to treat the market as “theoretically all encompassing.”  6   Such 
theories tend to treat all goods and capacities as exchangeable commod-
ities, at least in principle.  7   If we accept the logic of the economic 
approach to human behavior, we seem led to endorse a world in which 
everything is potentially for sale: body parts, reproductive labor, toxic 
waste, children, and even votes.  8   Many people are repulsed by such a 
world. But what exactly is the problem with it? Defenders of the essen-
tialist thesis provide the starting point for a counterattack: not all human 
goods are commodities. In particular, human reproductive labor is 
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 improperly treated as a commodity. When reproductive labor is pur-
chased on the market it is inappropriately valued. 

 The essentialist thesis provides support for the asymmetry thesis. The 
nature of reproductive labor is taken to be fundamentally different from 
that of labor in general. In particular proponents of the essentialist the-
sis hold that women’s reproductive labor should be respected and not 
used.  9   What is it about women’s reproductive labor that singles it out for 
a type of respect that precludes market use? 

 Some versions of the essentialist thesis focus on the biological or nat-
uralistic features of women’s reproductive labor: 
   

       •     Women’s reproductive labor has both a genetic and a gestational 
component.  10   Other forms of labor do not involve a genetic 
relationship between the worker and her product.  

      •     Whereas much human labor is voluntary at virtually every step, 
many of the phases of the reproductive process are involuntary. 
Ovulation, conception, gestation, and birth occur without the 
conscious direction of the mother.  

      •     Reproductive labor extends over a period of approximately nine 
months; other types of labor do not typically necessitate such a 
long-term commitment.  

      •     Reproductive labor involves signifi cant restrictions of a woman’s 
behavior during pregnancy; other forms of labor are less invasive 
with respect to the worker’s body.   

   

   These characteristics of reproductive labor do not, however, establish 
the asymmetry thesis. 
   

       •     With respect to the genetic relationship between the reproductive 
worker and her product, most critics object to contract pregnancy 
even where the so-called surrogate is not the genetic mother. In fact 
many critics consider “gestational surrogacy,” in which a woman is 
implanted with a preembryo formed in vitro from donated gametes, 
more troubling than those cases in which the surrogate is also the 
genetic mother.  11   In addition men also have a genetic tie to their 
offspring, yet many proponents of the asymmetry thesis would not 
oppose the selling of sperm.  

      •     With respect to the degree to which reproductive labor is involun-
tary, there are many forms of work in which workers do not have 
control over the work process; for example, mass-production 
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workers cannot generally control the speed of the assembly line, and 
they have no involvement in the overall purpose of their activity.  

      •     With regard to the length of the contract’s duration, some forms of 
labor involve contracts of even longer duration, for example, book 
contracts and military service agreements. Like pregnancy contracts, 
these are not contracts in which one can quit at the end of the day. 
Yet presumably most proponents of the essentialist thesis would not 
fi nd commercial publishing contracts objectionable.  

      •     With regard to invasions into the woman’s body, nonreproductive 
labor can also involve incursions into the body of the worker. To 
take an obvious example, athletes sign contracts that give team 
owners considerable control over the athletes’ diet and behavior 
and allow owners to conduct periodic tests for drug use. Yet there is 
little controversy over the sale of athletic capacities.  12   Sales of blood 
also run afoul of a noninvasiveness condition. In fact leaving aside 
the genetic component of reproductive labor, voluntary military 
service involves shares all the other features mentioned by critics. 
Do we really want to object to such military service on  essentialist  
grounds?  13     

   

   Carole Pateman suggests a different way of defending the asymmetry 
thesis as the basis for an argument against contract pregnancy. Rather 
than focusing on the naturalistic, biological properties of reproductive 
labor, she argues that a woman’s reproductive labor is more “integral” to 
her identity than her other productive capacities. Pateman fi rst sketches 
this argument with respect to prostitution: 

 Womanhood, too, is confi rmed in sexual activity, and when a prostitute contracts 

out use of her body she is thus selling herself in a very real sense. Women’s selves 

are involved in prostitution in a different manner from the involvement of the 

self in other occupations. Workers of all kinds may be more or less “bound up in 

their work,” but the integral connection between sexuality and sense of the self 

means that, for self-protection, a prostitute must distance herself from her sexual 

use.  14   

   Pateman’s objection to prostitution rests on a claim about the inti-
mate relation between a woman’s sexuality and her identity. It is by vir-
tue of this tie, Pateman believes, that sex should not be treated as an 
alienable commodity. Is her claim true? How do we decide which of a 
woman’s attributes or capacities are essential to her identity and which 
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are not? In particular, why should we consider sexuality more integral to 
self than friendship, family, religion, nationality, and work?  15   After all, 
we allow commodifi cation in each of these spheres. Rabbis and priests 
may view their religion as central to their identity, but they often accept 
payment for performing religious services. Does Pateman think that  all  
activities that fall within these spheres and bear an intimate relationship 
to a person’s identity should not be sold? 

 Pateman’s argument appears to support the asymmetry thesis by sug-
gesting that a woman’s sexuality is  more  intimately related to her iden-
tity then are her other capacities. Yet she provides no explicit argument 
for this suggestion. Indeed at times her argument seems intended not so 
much to support the asymmetry thesis as to support a more general 
thesis against buying and selling those capacities that are closely tied to 
the identity of persons. But this more general argument is implausible. 
It would not allow individuals to sell their paintings or their book man-
uscripts.  16   It would prevent people who love their professions from 
selling their services. 

 The British government-commissioned  Warnock Report on Human 
Fertilisation and Embryology  links reproductive labor to a person’s dig-
nity, claiming, “It is inconsistent with human dignity that a woman 
should use her uterus for fi nancial profi t.”  17   But why is selling the use of 
a woman’s uterus “undignifi ed,” while selling the use of images of her 
body in a television commercial is not? 

 The  Warnock Report ’s argument appeals to the idea that women’s sex-
uality and reproduction are worthy of a kind of respect. Granted, but 
the idea of respect alone does not entail the conclusion that reproduc-
tive labor should not be treated as a commodity. As I argued in chapter 
3, we sometimes sell things that we also respect. For example, I think 
that my teaching talents should be respected, but I don’t object to being 
paid for teaching on such grounds. Giving my teaching a price does not 
diminish the other ways my teaching has value. Giving my teaching a 
price does not diminish the sense in which I have value. 

 I believe that it is a mistake to focus, as does the  Warnock Report , on 
maintaining certain cultural values without examining critically the 
specifi c social circumstances from which those values emerge. Thus the 
view that selling sexual or reproductive capacities is “degrading” may 
refl ect society’s attempts to control women and their sexuality. At the 
very least, the relations between particular views of sexuality and the 
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maintenance of gender inequality must be taken into account. This is 
especially important insofar as one powerful defense of contract 
 pregnancy rests on its alleged empowering of women.    

  T H E  S P E C I A L  B O N D S  O F  M OT H E R H O O D  

  Sometimes what critics of pregnancy contracts have in mind is not the 
effect of such contracts on the relationship between reproductive labor 
and a woman’s sense of self, but their effect on her views (and ours) of 
the mother-fetus and mother-child bond. On this view, what is wrong 
with commodifying reproductive labor is that it corrupts motherhood, 
the relationships between mothers and their offspring. Further, it leads 
to a view of children as fungible objects.   

  Mothers and Fetuses   

 Critics of contract pregnancy contend that the relationship between a 
mother and a fetus is not simply a biochemical relationship or a matter of 
contingent physical connection. They also point out that the relationship 
between a mother and a fetus is different from that between a worker and 
her material product. The long months of pregnancy and the experience 
of childbirth are part of forming a relationship with the child-to-be. 
Elizabeth Anderson makes an argument along these lines. She suggests 
that the commodifi cation of reproductive labor makes pregnancy an alien-
ated form of labor for the women who perform it; selling her reproductive 
labor alienates a woman from her “normal” and justifi ed emotions.  18   
Rather than viewing pregnancy as an evolving relationship with a child-
to-be, contract pregnancy reinforces a vision of the pregnant woman as a 
mere “home” or an “environment.”  19   The sale of reproductive labor thus 
distorts the nature of the bond between the mother and the developing 
fetus by misrepresenting the nature of a woman’s reproductive labor as a 
commodity. What should we make of this argument? 

 Surely there is truth in the claim that pregnancy contracts may rein-
force a vision of women as baby machines or mere wombs. Various court 
rulings with respect to contract pregnancy have tended to acknowledge 
women’s contribution to reproduction only insofar as it is identical to 
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men’s: in terms of the donation of genetic material. The gestational labor 
involved in reproduction is explicitly ignored in such rulings. Thus Mary 
Beth Whitehead won back her parental rights in the “Baby M” case 
because the New Jersey Supreme Court acknowledged her genetic contri-
bution; the fact that she was the gestational mother was not decisive.  20   

 However, as I will argue below, the concern about the discounting 
of women’s reproductive labor is best posed in terms of a principle of 
equality. By treating women’s reproductive contribution as identical to 
men’s when it is not, women are not in fact being treated equally. But 
those who conceptualize the problem with pregnancy contracts in 
terms of the degradation of the mother-fetus relationship rather than 
in terms of the equality of men and women tend to interpret the social 
practice of pregnancy in terms of a maternal “instinct,” a sacrosanct 
bonding that takes place between a mother and her child-to-be. How-
ever, not all women bond with their fetuses. Some women abort 
them. 

 Indeed there is a dilemma for those who wish to use the mother-fetus 
bond to condemn pregnancy contracts while endorsing a woman’s right 
to choose an abortion. They must hold that it is acceptable to abort a 
fetus but not to sell it. Although the  Warnock Report  takes no stand on 
the issue of abortion, it uses present abortion law as a term of reference 
in considering contract pregnancy. Because abortion is currently legal in 
England, the  Report ’s position has this paradoxical consequence: one 
can kill a fetus, but one cannot contract to sell it.  21   One possible response 
to this objection would be to claim that women do not bond with their 
fetuses in the fi rst trimester. But the fact remains that some women 
never bond with their fetuses; some women even fail to bond with their 
babies after they deliver them. 

 Are we really sure that we know which emotions pregnancy “nor-
mally” involves? Whereas married women are portrayed as nurturing 
and altruistic, society has historically stigmatized the unwed mother as 
selfi sh, neurotic, and unconcerned with the welfare of her child. Until 
quite recently social pressure was directed at unwed mothers to sur-
render their children after birth. Thus married women who gave up 
their children were seen as “abnormal” and unfeeling, and unwed 
mothers who failed to surrender their children were seen as selfi sh.  22   
Assumptions of “normal” maternal bonding may reinforce traditional 
views of the family and a woman’s proper role within it.    
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  Mothers and Children   

 A somewhat different argument against contract pregnancy contends 
that markets in women’s reproductive labor entail the commodifi cation 
of children. Once again the special nature of reproduction is used to 
support the asymmetry thesis; the special nature of maternal love is held 
to be incompatible with market relations. Children should be loved by 
their mothers, yet commercial surrogacy responds to and promotes 
other motivations. Indeed critics argue that markets in reproductive 
labor give people the opportunity to “shop” for children. Prospective 
womb-infertile couples will seek out arrangements that “maximize” the 
value of their babies; sex, eye color, and race will be assessed in terms of 
market considerations. Having children on the basis of such preferences 
refl ects an inferior conception of parenthood. It brings commercial 
attitudes into a sphere properly governed by love. 

 What are the reasons people seek to enter into contract pregnancy 
arrangements? As far as we know, most couples and single people who 
make use of surrogates want simply to have a child that is “theirs,” which 
means for them genetically related to them. Furthermore, with respect 
to the charge of shopping, it might be pointed out that our adoption 
system refl ects people’s preferences about the race, sex, and ability of 
their prospective children; it is much harder, for example, for an older 
black child to be adopted than for a white infant. Such preferences may 
well be objectionable, but few argue that parents should have no choice 
in the child they adopt or that adoption should be prohibited because it 
gives rein to such preferences.  23   Instead we regulate adoption to protect 
the basic interests of children and we forbid the differential payment of 
fees to agencies on the basis of a child’s ascribed characteristics. Why 
couldn’t contract pregnancy be regulated in the same way? 

 Critics who wish to make an argument for the asymmetry thesis 
based on the nature of maternal love must defend a strong claim about 
the relationship between markets and love. In particular they must claim 
that even regulated markets in reproductive services will lead parents to 
love their children for the wrong reasons: love will be conditional on the 
child’s having the “right” set of physical characteristics. But I suspect 
that most parents who receive their child through a contract pregnancy 
arrangement will love their child even if her characteristics are not what 
they expected. 
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 Although I share the view that there is something problematic with the 
“shopping” attitude in the sphere of personal relations, it’s another issue 
altogether as to whether we should legally block markets in which this 
attitude might be expressed. Individuals in our society seek partners with 
attributes ranging from a specifi ed race and height to a musical taste for 
Chopin. Should we ban dating services that cater to such preferences? 

 Some critics associate contract pregnancy with baby selling. One 
popular argument runs thus: In contract pregnancy women not only 
sell their reproductive services, but also their babies. Because baby selling 
is wrong, this type of argument proceeds by the following syllogism: 
Baby selling is wrong, and contract pregnancy is a form of baby selling, 
therefore contract pregnancy is wrong. The  Warnock Report , for 
example, makes this charge.  24   

 But this argument is fl awed. Pregnancy contracts do not enable 
fathers (or prospective mothers, women who are infertile or otherwise 
unable to conceive) to acquire full ownership rights over children. Even 
where there has been a fi nancial payment for conceiving a child, the 
 child  cannot be treated as a mere commodity. The father (or prospective 
mother) cannot, for example, simply destroy or abandon the child. He 
(or she) is bound by the same norms and laws that govern the behavior 
of any child’s biological or adoptive parents. Allowing women to con-
tract for their reproductive services does not entail baby selling, if we 
mean by that a proxy for slavery. 

 Anderson has argued that what makes contract pregnancy a form of 
baby selling is the way such contracts treat the “mother’s rights over her 
child.”  25   Such contracts mandate that the mother relinquish her parental 
rights to the child. Furthermore such contracts can be enforced against 
the mother’s wishes. Anderson argues that  forcing  a woman to part with 
her child and to cede her parental rights by sale entails treating the child 
as a mere commodity. Even if this is true, it does not necessarily lead to 
the conclusion that pregnancy contracts should be banned. Consider 
adoption. Adoption is frequently regulated to respect a change of mind 
of a biological parent within some specifi ed time period. After that, the 
adoption agreement is enforced.  26   Contract pregnancy could be regu-
lated in an analogous way, including an opt-out period to prevent 
harmful outcomes to a birth mother who has closely bonded with her 
child. It could also be structured to accord more with an open model in 
which all the parties to the contract retain contact with the child. Finally, 
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pregnancy contracts could be required to increase participants’ agency 
by providing detailed information about the emotional risks and costs 
associated with giving up a child.  27   

 Finally, some writers have objected to pregnancy contracts on the 
ground that they must, by their nature, exploit women. They point to 
the fact that the compensation is very low, and that many of the women 
who agree to sell their reproductive labor have altruistic motivations. 
Anderson writes, “A kind of exploitation occurs when one party to a 
transaction is oriented toward the exchange of ‘gift’ values, while the 
other party operates in accordance with the norms of the market 
exchange of commodities.”  28   

 I have two responses to this line of argument. First, even if it is the 
case that all or most of the women who sell their reproductive labor are 
altruistically motivated,  29   it is implausible to argue that the other parties 
to the contract are motivated solely in accord with market values. The 
couples that use contract pregnancy are not seeking to make a profi t, 
but to have a child. Some of them might even be willing to maintain an 
extended family relationship with the surrogate after the child’s birth. 
Second, even if an asymmetry in motivation is established, it is also pre-
sent in many types of service work; teaching, health care, and social 
work are all liable to result in “exploitation” of this sort. In all of these 
areas the problem is at least partially addressed by regulating working 
conditions and compensation. Why is contract pregnancy different?     

  T H E  C O N S E Q U E N C E S  O F  C O N T R AC T 
P R E G NA N C Y  F O R  C H I L D R E N  

  The feminist philosopher Susan Moller Okin makes an argument against 
contract pregnancy that is based on its consequences for children. She 
argues that the problem with pregnancy contracts is that they do not 
consider the best interests of the child.  30   For Okin the asymmetry 
between reproductive labor and other forms of labor is based in the fact 
that only in the former are a child’s interests directly at stake. 

 Okin’s argument is important because it focuses on an externality of 
pregnancy contracts. Such contracts can affect children who are not 
parties to the contract. In the language of chapter 4, children are weak 
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agents. Are these weak agents likely to be harmed? Putting aside the dif-
fi cult question of what actually constitutes the child’s best interests, it is 
not certain that a child’s most basic or fundamental interests will always 
be served by remaining with his biological parents.  31   Some children may 
be better off separated from their biological parents when such parents 
are abusive. No one would claim that children should always remain 
with their biological parents. Nevertheless I agree with Okin that one 
problem with pregnancy contracts lies in their potential for weakening 
the biological ties that give children a secure place in the world.  32   If it 
can be shown that pregnancy contracts make children more vulnerable, 
for example, by encouraging parental exit, then such a consideration 
might contribute to the case for restricting or prohibiting such con-
tracts. Such an argument will have nothing to do with the special nature 
of reproductive labor, nor will it have to do with the special biological 
relationship between a parent and a child. It will remain valid even 
where the child bears no genetic relation to its parents. Children are 
vulnerable and dependent, and this vulnerability justifi es the moral 
obligations parents have toward them. Although this objection can be 
used to support the asymmetry thesis, it is important to note that weak 
agency and vulnerability are found throughout the social world; they 
are not unique to the spheres of the family, sex, and reproduction. 

 Nonetheless this objection does point out a difference between repro-
ductive labor and other forms of labor. Does it justify prohibiting contract 
pregnancy? One of the diffi culties with evaluating pregnancy contracts in 
terms of their effects on children is that we still have very little empirical 
evidence of these effects. The fi rst reported case of a pregnancy contract 
in the United States occurred in 1976.  33   Even with the more established 
practice of artifi cial insemination, no conclusive research is available on 
the effects of donor anonymity on the child. Nor are we sure how different 
family structures, including single-parent and alternative families and 
adoption, affect children. We should be wary of prematurely making 
abstract arguments based on the child’s interests without any empirical 
evidence. Moreover in the case of families whose life situation may be 
disapproved of by their community we can have moral reasons for over-
riding the best interests of an individual child, so long as the basic interests 
of the child are not harmed.  34   For example, if the child of a single or les-
bian mother were to suffer discrimination that affected her child, I do not 
think that this would justify removal of the child from the mother. 
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 At this point it is worth highlighting the divergent manner in which 
the basic interests of children are taken into account in the way that 
American society currently treats two other ways of making a family: in 
vitro fertilization and adoption. In vitro fertilization has largely fol-
lowed a consumer choice model in which the decisions of prospective 
parents are largely seen as a private matter. This is true even in cases in 
which third parties are involved: sperm donors, the eggs of friends and 
relatives, and eggs acquired through a market. In such cases little weight 
is given to the interests of the child or the donor of genetic material, and 
society tends to view reproductive decisions as a private decision facili-
tated by markets and a growing industry in reproductive services. By 
contrast, adoption is extensively regulated, and prospective adoptive 
parents undergo home visits and inquiry by screening agencies, even 
when the baby is a newborn. It is a good question as to why decisions 
involved in assisted reproductive technology are assumed to be a highly 
private matter, despite the involvement of third parties such as gamete 
donors, doctors, children, and for-profi t fertility clinics.  35   We seem to 
lack, but greatly need, a consistent approach to protecting the interests 
of children in the context of the changing ways of making a family.    

  R E P RO D U C T I V E  L A B O R  A N D  E Q UA L I T Y  

  In the preceding three sections I have argued that the asymmetry thesis 
cannot be defended by claiming that there is something  essential  about 
reproductive labor that singles it out for differential treatment, nor by 
arguing that contract pregnancy distorts the nature of the bonds of 
motherhood; nor is it conclusively supported by an appeal to the best 
interests of the child. In addition some of the arguments I have exam-
ined tend to accept uncritically the traditional picture of the family. 
Such arguments take current views of the maternal bond and the insti-
tution of motherhood as the baseline for judging pregnancy contracts, 
as if such current views were not reasonably contested. 

 If we reject these arguments for the asymmetry thesis, are we forced 
back to the view that the market is indeed theoretically all-encompassing? 
Can we reject contract pregnancy, and defend the asymmetry thesis, 
without claiming that reproductive labor is essentially not a commodity? 
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 I think that the strongest argument against contract pregnancy that 
depends on the asymmetry thesis is derived from considerations of gen-
der equality. It is this consideration that I believe is tacitly driving many 
of the arguments; for example, it is the background gender inequality 
that makes the commodifi cation of women’s attributes especially objec-
tionable. My criticism of contract pregnancy centers on the hypothesis 
that in our society such contracts will turn women’s labor into some-
thing that is used and controlled by others and will reinforce gender ste-
reotypes that have been used to justify the unequal status of women.  36   

 Contrary to the democratic ideal of equal citizenship, gender has per-
vasive effects on a person’s opportunities and achievements in our 
society. These effects include the unequal distribution of housework 
and child care that considerably restricts married women’s opportu-
nities in the workforce; the fact that despite a positive trend the ratio 
between women’s and men’s earnings remains roughly 77:100 as of 
2007; the fact that divorce is an economically devastating experience for 
women (during the 1970s the standard of living of young divorced 
mothers fell 73 percent, while men’s standard of living following divorce 
rose 42 percent); and the fact that the majority of work done by women 
in our society remains in a “female ghetto”: service and clerical work, 
secretarial work, cleaning, domestic labor, nursing, elementary school 
teaching, and waitressing.  37   

 Let me try to foreground some of the particular links between con-
tract pregnancy and women’s unequal status, links I will develop further 
in the next chapter, when I consider prostitution, which is currently a far 
more common practice than contract pregnancy. In its current form 
and context contract pregnancy arguably contributes to gender 
inequality in three specifi c ways. 

 l. Contract pregnancy gives others increased access to and control 
over women’s bodies and sexuality. There is a crucial difference between 
artifi cial insemination by donor (AID) and a pregnancy contract. AID 
does not give anyone control over men’s bodies and sexuality. A man 
who elects AID simply sells a product of his body or his sexuality; he 
does not sell control over his body itself. The current practices of AID 
and pregnancy contracts are remarkably different in the scope of inter-
vention and control they allow the buyer. Pregnancy contracts involve 
substantial control over women’s bodies. Such provisions include 
agreements concerning medical treatment, the conditions under which 
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the surrogate agrees to undergo an abortion, and regulation of the sur-
rogate’s emotions. Thus, in the case of Baby M, Mary Beth Whitehead 
not only consented to refrain from forming or attempting to form any 
relationship with the child she would conceive, but she also agreed not 
to smoke cigarettes, drink alcoholic beverages, or take medications with-
out written consent from her physician. She also agreed to undergo 
amniocentesis and to abort the fetus “upon demand of William Stern, 
natural father,” if tests found genetic or congenital defects.  38   

 On my view, what makes this control objectionable, however, is not 
the intrinsic features of women’s reproductive labor, but rather the way 
such control specifi cally reinforces a long history of group-based 
inequality. Consider an analogous case that has no such consequence: 
voluntary (paid) military service, in which men and women sell their 
fi ghting capacities. Military service, like contract pregnancy, involves 
signifi cant invasions into the body of the seller; soldiers’ bodies are con-
trolled to a large extent by their commanding offi cers under conditions 
in which the stakes are often life and death. But military service does not 
 directly  serve to perpetuate traditional gender inequalities (although we 
might worry about the ways that voluntary military service tracks social 
class). The fact that pregnancy contracts, like military contracts, give 
someone control over someone else’s body is not the main issue; rather 
the issue is that in contract pregnancy the body that is controlled belongs 
to a woman, in a society that historically has subordinated women’s 
interests to those of men, primarily through its control over women’s 
sexuality and reproduction. 

 Market theorists might retort that contract pregnancy could be regu-
lated to protect women’s autonomy, in the same way that we regulate 
other labor contracts. However, it will be diffi cult, given the nature of 
the interests involved, for such contracts not to be very intrusive with 
respect to women’s bodies in spite of formal agreements. The purpose 
of such contracts is, after all, to produce a healthy child. To help guaran-
tee a healthy baby, a woman’s behavior must be highly controlled.  39   

 Consider that if the pregnancy contract is a contract for reproductive 
labor, then, as in other types of labor contracts, compliance, what the law 
terms “specifi c performance,” cannot be enforced. For example, if I con-
tract to paint your house and I default on my agreement, you can sue me 
for breaking the contract, but even if you win, the courts will not require 
me to paint your house. Indeed this is the salient difference between even 
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poorly paid wage labor and indentured servitude, a case I will discuss 
later in this book. Thus, by analogy, if the woman in a pregnancy con-
tract defaults on her agreement and decides to keep the child, the other 
parties should not be able to demand performance (that is, surrender of 
the child); rather, they can demand only monetary compensation.  40   

 This likely inability to enforce performance in pregnancy contracts 
may have consequences for the  content  of such contracts that will make 
them especially objectionable. Recall that such contracts occur over a 
long period of time, during which a woman may undergo fundamental 
changes in her willingness to give up the child. Earlier I referred to this 
uncertainty about future consequences of a transaction as “weak agency.” 
The other parties to the contract will need, then, some mechanisms to 
ensure the surrogate’s compliance. There are two mechanisms that are 
likely to produce compliance, but both raise concerns. (a) The contract 
could be set up so that payment is delivered to the woman only after the 
child is surrendered. But this structure of compensation closely resem-
bles baby selling; it now looks as if what is being bought is not the wom-
an’s services but the child itself. (b) The contract could mandate legal 
and psychological counseling for a woman who is tempted to change 
her mind. Such counseling could increase the surrogate’s agency, but we 
might worry that it could involve a great deal of manipulation and coer-
cion of her emotions.  41   

 2. The second way that contract pregnancy contributes to gender 
inequality is by reinforcing negative stereotypes about women as “baby 
machines.”  42   Stereotypes are sets of beliefs in which all members of a 
class are considered to share a set of distinguishing characteristics. Some 
stereotypes are empirically based. But even in those cases in which they 
are consistent with observation, an important point about many stereo-
types is that they are self-confi rming. It is because of our widespread 
beliefs and expectations that individuals fi nd it rational to conform to 
those beliefs and expectations. It makes little sense, for example, for a 
black male to invest in education and human capital if he expects that 
employers will not reward him for that investment.  43   In early twentieth-
century America few women aspired to be doctors; their ambitions were 
powerfully shaped by the structure of opportunity, but also by the 
expectations that they and others had about their role in the household. 
If the practice of contract pregnancy were to become common and 
 widespread, it might affect the way all women see themselves. 
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 3. Finally, contract pregnancy raises the danger, manifested in several 
recent court rulings, that motherhood will be defi ned in terms of 
genetic material, in the same way as fatherhood. Mary Beth Whitehead 
won back parental rights to Baby M on the basis of her being the genetic 
mother. On the other hand, Anna Johnson, a gestational surrogate, lost 
such rights because she bore no genetic relationship to the child.  44   These 
court rulings establish the principle of parenthood on the basis of 
genetic contribution. In such cases women’s contribution to reproduc-
tion is recognized only insofar as it is identical to that of men. Genes 
alone are taken to defi ne natural and biological motherhood. By not 
taking women’s actual gestational contributions into account, the courts 
reinforce an old stereotype of women as merely the incubators of men’s 
seeds.  45   In fact the court’s inattention to women’s unique labor contri-
bution is itself a form of unequal treatment. By defi ning women’s rights 
and contributions in terms of those of men, when they are different, the 
courts fail to recognize an adequate basis for women’s rights and needs. 
These rulings place an additional burden on women. 

 To the extent that contract pregnancy has consequences for gender 
inequality, I think that the asymmetry thesis is true, and that such con-
tracts are especially troubling. Current gender inequality lies at the heart 
of what is wrong with pregnancy contracts. The problem with com-
modifying women’s reproductive labor is not that it degrades the special 
nature of reproductive labor or alienates women from a core part of 
their identities, but that it reinforces (to the extent that it does) a tradi-
tional gender-hierarchical division of labor. A consequence of my argu-
ment is that under very different background conditions, such contracts 
would be less objectionable.  46   For example, in a society in which wom-
en’s work was valued as much as men’s and in which child care was 
shared equally, pregnancy contracts might serve primarily as a way for 
single persons, disabled persons, and same-sex families to have children. 
Indeed pregnancy contracts and similar practices have the potential to 
transform the nuclear family. 

 At the same time there are potential caveats to the acceptability of a 
regulated form of pregnancy contract even under conditions of gender 
equality: (l) the importance of ensuring that woman are not selling their 
reproductive labor out of extreme vulnerability; (2) the effect of the 
practice on other pervasive status inequalities, such as race; (3) the need 
to ensure the woman’s participation in the overall purpose of the 
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activity; and (4) the need to ensure that the vulnerable (children) are 
protected from harm. We know very little about the effects of pregnancy 
contracts on the psychological health of children. We know very little 
about the effects of pregnancy contracts on parental exit or on the other 
children of the birth mother. And we know very little about their effects 
on the security of the child-to-be. A recent article in  Slate  chronicled the 
effects of the fi nancial scandal on couples who could no longer afford to 
pay the fees to their hired surrogates. As the author notes, “If you stop 
paying your surrogate, she needs to quit and fi nd another job, just like 
any other worker. But surrogacy isn’t like any other job. The only way to 
quit a pregnancy is to abort it.”  47   If women do not choose to abort, but 
have no means to support their child once the paying couple has reneged, 
then the security of the child is threatened. 

 For this reason, even under more ideal circumstances, there is reason 
to be cautious about the potential use of such contracts. This can be 
done by allowing such contracts but making them unenforceable in the 
courts. Not only would banning drive such contracts underground, 
leaving the parties more vulnerable to one another, but many of the 
potential consequences of such contracts are speculative. Additionally, I 
believe that in the light of my previous argument, in contested cases the 
courts should recognize no distinction between genetic and gestational 
surrogates with respect to parental rights. Finally, third-party brokerage 
of pregnancy contracts should be illegal. These proposals aim to dis-
courage contract pregnancy and to strengthen the position of the surro-
gate, who is the most economically and emotionally vulnerable party in 
any such arrangement.    

  C O N C LU S I O N :  WAG E  L A B O R , R E P RO D U C T I V E 
L A B O R , A N D  E Q UA L I T Y  

  In this chapter I have analyzed various grounds for forbidding markets 
in women’s reproductive labor. While I rejected most of these grounds, 
including the essentialist thesis, the opposing approach of market theo-
rists misses the point that there are noneconomic values that should con-
strain market transactions. Market theorists ignore the role that markets 
have in shaping the relationships among individuals and social groups. 
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 Libertarian-oriented market theorists may claim that my support for 
the asymmetry thesis entails a violation of liberal neutrality: it imposes 
a standard of gender equality on free exchanges.  48   Liberalism requires 
state neutrality among a large range of conceptions of value. This neu-
trality means that liberals cannot mandate that individuals converge on 
a single set of values. Liberals can, of course, seek to regulate exchanges 
so that they fall within the bounds of justice. But any argument that goes 
beyond justice and seeks to prohibit certain market exchanges because 
of a particular view of the nature of the goods being exchanged is 
claimed to violate liberal neutrality. Furthermore the argument that I 
have given is biased, distinguishing activities that harm women from 
those that harm everyone. 

 The issue of neutrality is a diffi cult matter to assess, for there are 
many interpretations of neutrality. At the very least, however, two con-
siderations seem relevant. First, why should existing distributions serve 
as the standard against which neutrality is measured? I have argued that 
it is a mistake to assume that the realm of reproduction and sexuality is 
neutral; it is a product (at least in part) of the unequal social, political, 
and economic power of men and women. Second, most liberals draw 
the line at social practices such as slavery, indentured servitude, labor at 
slave wages, and the selling of votes or political liberties. They defend 
inalienable civil liberties such as freedom of conscience and association, 
the right to own property and to choose one’s profession. Such restric-
tions are taken as necessary for justice. They view as suspect practices 
that, like systematic gender inequality, undermine a framework of free 
deliberation among equals. If such restrictions also violate viewpoint 
neutrality, the mere violation of neutrality does not seem objectionable. 
Indeed, on my view, if it undermines women’s equal status, contract 
pregnancy  is  an issue of justice. 

 Contract pregnancy places women’s bodies under the control of 
others and serves to perpetuate gender inequality. The asymmetries of 
gender, the fact of social relations of gender domination, provide the 
best foundation for the asymmetry thesis. I’ll say more about the differ-
ence between contract pregnancy and other forms of labor that may 
contribute to gender inequalities, such as women being employed as 
domestic cleaners and preschool teachers, in the next chapter. 

 Not all of the potentially negative consequences of contract preg-
nancy involve its effects on gender inequality. I have also referred to the 
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problematic form that such contracts will have to take to be self-
enforcing, its origins in weak agency, and its shaping effects on prefer-
ences and identities. Some of these features of pregnancy contracts are 
shared with other labor contracts. There is an important tradition in 
social philosophy that argues that it is precisely these shared features 
that make wage labor itself unacceptable. This tradition emphasizes that 
wage labor, like contract pregnancy, places the productive capacities of 
one group of citizens at the service and under the control of another. 
The asymmetry thesis does not imply that there is nothing problematic 
about other forms of wage labor. Unfortunately there has been little 
attention in political philosophy to the effects of forms of gender and 
class inequality on the development of women’s and workers’ delibera-
tive capacities or on the formation of their preferences. We have to ask, 
What kinds of work and family relations and environments best pro-
mote the development of the deliberative capacities needed to support 
 democratic institutions?  49        
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          6 
Markets in Women’s Sexual Labor  

    The intuition that there is a distinction between markets in different 
human capacities is a deep one, even among people who ultimately 
think that the distinction does not justify legally forbidding sales of 
reproductive capacity and sex. I continue to probe this intuition in this 
chapter, focusing on the sale of sexual services. What, if anything, is 
problematic about a woman selling her sexual as opposed to her secre-
tarial labor? And if the apparent asymmetry can be explained and justi-
fi ed, what implications follow for public policy? 

 My strategy in this chapter parallels that of chapter 5 on contract 
pregnancy. I sketch and criticize two popular approaches to the 
morality of prostitution. The  economic approach  attributes the wrong-
ness of prostitution to its consequences for effi ciency, the fact that it 
generates externalities. The important feature of this approach is its 
treatment of sex as a morally indifferent matter. The  essentialist 
approach  stresses that sales of sexual labor are wrong because they are 
inherently alienating or damaging to human happiness. In contrast to 
these two ways of thinking about the immorality of prostitution, I 
argue that the most plausible support for the asymmetry thesis stems 
from the role of commercialized sex and reproduction in sustaining a 
social world in which women form a subordinated social group. This 
parallels but also diverges from my argument about contract preg-
nancy. In the fi rst place, I argue that prostitution, like contract preg-
nancy, is wrong insofar as the sale of women’s sexual labor reinforces 
broad patterns of sex inequality. This might seem surprising insofar as 
the argument about contract pregnancy stressed perceptions of women 
as baby machines and prostitution seems to challenge exactly those 
perceptions. I present an alternative way that the practice of contem-
porary prostitution contributes to and also embodies the perception 
of women as socially inferior to men. But because many forms of labor 
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that people do not view as especially troubling may also contribute to 
the socially inferior position of women—women models, maids, day 
care workers, and au pairs—I address the question of what makes 
prostitution different. In the second place, prostitution, unlike con-
tract pregnancy, does not involve potential harms to children, nor 
does it necessarily involve weak agency.  1   Therefore the case against 
prostitution as a noxious market cannot rest on such grounds. Yet 
many women are harmed in forms of prostitution, and I also hope to 
show that there is a third party that is harmed by prostitution: the 
class of women. 

 On the basis of my analysis of prostitution’s wrongness, there is no 
simple conclusion as to what its legal status ought to be. Both criminal-
ization and decriminalization may have the effect of exacerbating the 
gender inequalities in virtue of which I claim that prostitution is wrong. 
Nonetheless my argument does have implications for the form of pros-
titution’s regulation, if legal, and its prohibition and penalties, if 
illegal. Overall my argument tends to support decriminalization in 
contexts such as the United States and Western Europe, where prohi-
bitions on abuse can be enforced and there is a social safety net to pro-
tect women from entering into prostitution under conditions of 
extreme vulnerability. 

 The argument I put forward here is qualified and tentative in its 
practical conclusions, but its theoretical point is not.  I argue that the 
most plausible account of prostitution’s wrongness turns on its relation-
ship to the pervasive social inequality between men and women . If in 
fact no causal relationship obtains between prostitution and gender 
inequality, then I do not think that there are good reasons, at least 
not among the reasons I examine, for thinking that prostitution is, 
by itself, especially morally troubling. What would remain troubling 
would be the often miserable and unjust background circumstances 
in which much prostitution occurs.  2   In my evaluation of prostitu-
tion consideration of both the social consequences and the social 
origins of prostitution with respect to gender inequality play a cru-
cial role. It follows from my analysis that male prostitution raises 
distinct issues and is not connected to injustice in the same way as 
female prostitution. 

 Prostitution is a complex phenomenon. I begin accordingly with the 
question, Who is a prostitute?    
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  W H O  I S  A  P RO S T I T U T E ?  

  Much has been written on the history of prostitution, and some empirical 
studies of prostitutes themselves have been undertaken, yet the few phi-
losophers writing on this subject have tended to treat prostitution as if the 
term referred to something uniform.  3   It does not. Not only is it hard to 
draw a sharp line between prostitution and practices that look like prosti-
tution,  4   but as historians of the subject have emphasized, prostitution 
today is a very different phenomenon from earlier forms of commercial 
sex. In particular the idea of prostitution as a specialized occupation of an 
outcast and stigmatized group is of relatively recent origin.  5   

 While outsiders tend to stigmatize all prostitutes, prostitution itself 
has an internal hierarchy based on class, race, and gender. The majority 
of prostitutes, especially when we consider the issue globally, are very 
poor. Even in the United States streetwalkers are a world apart from 
prostitution’s upper tier. Consider these three cases: 
   

       •     A fourteen-year-old girl prostitutes herself to support her boy-
friend’s heroin addiction. Later she works the streets to support her 
own habit. She begins, like most teenage streetwalkers, to rely on a 
pimp for protection. She is uneducated and is frequently subjected 
to violence in her relationships and with her customers. She receives 
no social security, no sick leave or maternity leave, and, most 
important, she has no control as to whether or not she has sex with 
a man. That is a decision that is made by her pimp.  

      •     Now imagine the life of a Park Avenue call girl or a highly paid 
“escort” to wealthy powerful men.  6   Many call girls drift into 
high-class prostitution after “run of the mill promiscuity,” led 
neither by material want nor lack of alternatives.  7   Some are young 
college graduates who upon graduation earn money by prostitution 
while searching for other jobs. Call girls can earn between $30,000 
and $100,000 annually. These women have control over the entire 
amount they earn as well as an unusual degree of independence, 
greater than in many other forms of work. They can also decide 
whom they wish to have sex with and when they wish to do so.  8   
There is little resemblance between their lives and that of the 
streetwalker.  

      •     Finally, consider the small but increasing number of male prosti-
tutes. Most male prostitutes (but not all) sell sex to other men.  9   
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Often the men who buy such sex are married. Unfortunately there is 
little information on male prostitution; it has not been well studied 
as either a historical or a contemporary phenomenon.  10   What we do 
know suggests that, like their female counterparts, male prostitutes 
cover the economic spectrum. Two important differences between 
male and female prostitutes are that men are more likely to work 
only part time and that they are not generally subject to the violence 
of male pimps because they tend to work on their own.   

   

   Are these three cases distinct? Many critics of prostitution have 
assumed that all prostitutes were women who entered the practice under 
circumstances that include abuse and economic desperation. But that is 
a false assumption: the critics have mistaken a part of the practice for 
the whole. For example, although women who walk the streets are the 
most visible, they constitute only about 20 percent of the prostitute 
population in the United States.  11   

 The varying circumstances of prostitution are important because they 
force us to consider carefully what we think may be wrong with prosti-
tution. For example, in the fi rst case the factors that seem crucial to our 
negative response of condemnation are the miserable background con-
ditions of desperation, the prostitute’s age, and her lack of control over 
whether or not she has sex with a client, as well as her vulnerability to 
violence at the hands of her pimp or client. In chapter 4 I referred to 
these factors as  vulnerability, weak agency , and  extreme individual harmful 
outcome . These conditions could be redressed through regulation with-
out forbidding commercial sexual exchanges between consenting 
adults.  12   The second case of prostitution stands in sharp contrast. These 
women engage in what seems to be a voluntary activity, chosen among 
a range of decent alternatives. Many of these women sell their sexual 
capacities without coercion or regret. The third case rebuts arguments 
that prostitution has no other purpose than to exploit women.    

  W H AT  I S  W RO N G  W I T H  P RO S T I T U T I O N ?  

     The Economic Approach   

 As we have seen in earlier chapters, economists generally frame their ques-
tions about the best way to distribute a good without reference to its 
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intrinsic qualities. They tend to focus on the quantitative features of a 
good and not its qualities. An economic approach to prostitution does not 
specify a priori that certain sales are wrong; no act of commodifi cation is 
ruled out in advance.  13   Rather this approach focuses on the costs and ben-
efi ts that accompany such sales. An economic approach to contracts will 
justify inalienability rules—rules that forbid individuals from entering 
into certain transactions—in cases where there are costly externalities to 
those transactions and in general where such transactions are ineffi cient. 

 What are the costs of prostitution? First, the parties to a commercial 
sex transaction share possible costs of disease and guilt.  14   Second, prosti-
tution also has costs to third parties: a man who frequents a prostitute 
dissipates fi nancial resources that might otherwise be directed to his 
family; in a society that values intimate marriage, infi delity costs a man’s 
wife or companion in terms of mistrust and suffering (and therefore 
prostitution may sometimes lead to marital instability); and sexual dis-
eases can be spread to others. Perhaps the largest third-party costs to 
prostitution are “moralisms”:  15   many people fi nd the practice morally 
offensive and are pained by its existence. (Note that “moralisms” refers 
to people’s preferences about moral issues and not to morality as such.) 

 The economic approach generates a contingent case for treating 
prostitution differently than we do other labor markets, focusing on 
prostitution’s costs in terms of negative public opinion or the harms to 
prostitutes or others in the population (including through the spread of 
diseases). Consideration of which limitations on sexual freedom can be 
justifi ed from a welfare standpoint can be illuminating, and it forces us 
to think about the actual effects of sexual regulations. Nevertheless I 
want to register three diffi culties with this approach. 

 First, and most obviously, both markets and contractual exchanges 
function within a regime of property rights and legal entitlements. The 
economic approach ignores the background system of distribution 
within which prostitution occurs. Some background systems, however, 
are unjust. We might especially be worried about prostitution that arises 
as the only way to stave off starvation. In contrast to contract pregnancy, 
some of the participants in prostitution markets (especially if we con-
sider the practice as a global phenomenon) are likely to be desperately 
poor and survive for all practical purposes as sexual slaves. 

 Second, this type of approach seems disabled from making sense of 
distinctions between goods, especially in cases where these distinctions 
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do not seem to refl ect mere differences in the net sum of costs and ben-
efi ts. The sale of certain goods seems to many people simply unthink-
able; it may be possible to justify prohibitions on slavery by appeal to 
costs and benefi ts, but the problem is that such justifi cation makes con-
tingent an outcome (no slavery) that we do not hold contingently. It 
makes little sense, phenomenologically, to describe the moral repug-
nance people feel toward slavery as “just a cost.” Even if we are inter-
ested in tracking third party costs, as we saw in chapter 1, externalities 
(especially if we count moralisms as externalities) are nearly universal in 
practice. If we view any market that generates disapproval as producing 
an externality that can justify intervention, then freedom of contract is 
on shaky ground. We need some way of marking which costs rise to the 
level of justifying interference and regulation and which do not. Nothing 
in economic analysis helps us to do this. 

 Third, some goods seem to have a special status that requires that 
they be shielded from the market. As we saw in chapter 4, the sale of 
votes or political rights does not simply produce costs and benefi ts: it 
transforms the background conditions for people to interact as equals. 
In this sense the market is not a neutral mechanism of exchange: there 
are some goods whose sale reshapes the relations between the transact-
ing parties. At best, then, the economic analysis of prostitution is incom-
plete. At worst it is misleading.    

  The Essentialist Approach   

 Economists abstract from the qualities of the goods they consider. By 
contrast, as we saw in chapter 5, some critics hold that there is some-
thing intrinsic to sex that accounts for the distinction we mark between 
it and other types of labor. On this view, prostitution is not wrong sim-
ply because it  causes  harm; prostitution  constitutes  a harm. Essentialists 
hold that there is some intrinsic property of sex that makes its commod-
ifi cation wrong. 

 Some feminist critics of prostitution argue that sexual and reproduc-
tive capacities are more crucially tied to the nature of our selves than our 
other capacities.  16   The sale of sex is taken to cut deeper into the self, to 
involve a more total alienation from the self. Recall Carole Pateman: 
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“When a prostitute contracts out use of her body she is thus selling   herself  
in a very real sense. Women’s selves are involved in prostitution in a dif-
ferent manner from the involvement of the self in other occupations.”  17   

 It seems right to say that damage to and violation of our bodies affect 
us in a deeper way, a more signifi cant way, than damage to our external 
property. Robbing my body of a kidney is a violation  different in kind  
from robbing my house of a stereo, however expensive the latter is. Dis-
tributing kidneys from healthy people to sick people through a lottery is 
a far different act from using a lottery to distribute door prizes, even if 
ultimately both such lotteries could be defended.  18   

 But this point can be only the fi rst step in an argument in favor 
of treating either our organs or our sexual capacities as market-
inalienable. Most liberals think that individual sovereignty over mind 
and body is crucial for the exercise of fundamental liberties. Thus in 
the absence of clear harms most liberals would reject legal bans on 
voluntary sales of body parts or sexual capacities. Indeed the usual 
justifi cation of such bans is harm to self; such sales are presumed to be 
“desperate exchanges” that the individual herself would reasonably 
want to foreclose. American law blocks voluntary sales of individual 
organs and body parts, but not sales of blood, on the assumption that 
only the former sales are likely to be so harmful to the individual that 
given adequate information and any reasonable alternative, she her-
self would refrain from such sales. 

 Whatever the plausibility of such a claim with respect to body parts,  19   
it is considerably weaker when applied to sex. There is no strong evi-
dence that prostitution is, at least in the United States and certainly 
among its higher echelons, a more desperate exchange than, say, working 
in Walmart. This may refl ect the fact that the relationship people have 
with their sexual capacities is diverse: for some people sexuality is a 
realm of ecstatic communion with another; for others it is little more 
than a sport or distraction. Some people will fi nd consenting to be sex-
ually used by another person enjoyable or adequately compensated by a 
wage. Even for the same person, sex can be the source of a range of 
 experiences. 

 Of course the point cannot simply be that, as an empirical matter, 
people have differing conceptions of sexuality. The critics of prostitu-
tion grant that. The point is whether or not, and within what range, this 
diversity is desirable. 
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 Margaret Jane Radin raises a distinct worry about the effects of  wide-
spread  prostitution on human fl ourishing. She argues that widespread 
sex markets would promote inferior forms of personhood. She says 
that we can see this is the case if we “refl ect on what we know now 
about human life and choose the best from among the conceptions 
available to us.”  20   If prostitution were to become common, Radin 
argues, it would have adverse effects on a form of personhood that 
itself is intrinsically valuable. Why should this be so? We might con-
sider that if the signs of affection and intimacy were frequently detached 
from their usual meaning, such signs might well become more ambig-
uous and easy to manipulate. The marks of an intimate relationship 
(physical intimacy, terms of endearment, etc.) would no longer signal 
the existence of intimacy. In that case, by obscuring the nature of sexual 
relationships prostitution might undermine our ability to apply the 
criteria for coercion and informational failure.  21   Individuals might 
more easily enter into damaging relationships and lead less fulfi lling 
lives as a result. 

 It is certainly true that prostitution usually detaches sex from inti-
macy. But so does casual sex. Radin’s argument is best understood as an 
argument that widespread prostitution produces an externality. I agree. 
The question is, What is the nature of the externality? Radin views the 
externality in terms of inferior human fl ourishing. But even if prostitu-
tion fails to promote fl ourishing, there are markets in many goods we 
tolerate that don’t promote fl ourishing: high-fat foods, for example. In 
arguing that we should assess and potentially regulate markets accord-
ing to the extent to which they promote the best forms of fl ourishing, 
Radin implicitly accepts the view that the purpose of the state is to make 
people happy. This is a substantive claim with strong paternalistic ram-
ifi cations. I have tried to make an argument about markets that does not 
depend on paternalism. Later I will claim that contemporary prostitu-
tion is wrong because it promotes unequal relationships between men 
and women, gender hierarchy, and exclusion—matters of justice—and 
not because it makes people less happy.  22   

 An alternative version of the essentialist thesis views the sale and pur-
chase of sex as an assault on personal dignity. Prostitution  degrades  the 
prostitute. Elizabeth Anderson, for example, discusses the effect of com-
modifi cation on the nature of sex as a shared good, based on the recog-
nition of mutual attraction. In commercial sex each party now values 
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the other only instrumentally, not intrinsically. And though both parties 
are thus prevented from enjoying a shared good, it is worse for the pros-
titute. The customer merely surrenders a certain amount of cash; the 
prostitute cedes her body. The prostitute is thus degraded to the status 
of a thing. Call this the  degradation objection .  23   

 I share the intuition that the failure to treat others as persons is morally 
signifi cant; it is wrong to treat people as mere things. But I am skeptical 
as to whether this intuition supports the conclusion that prostitution is 
wrong. Consider the contrast between slavery and prostitution. Slavery 
was, in Orlando Patterson’s memorable phrase, a form of “social death”: 
it denied to enslaved individuals the ability to press claims, to be in their 
own right sources of value and interest.  24   But the mere sale of the use of 
someone’s capacities does not  necessarily  involve a failure of this kind, 
on the part of either the buyer or the seller.  25   Many forms of labor, per-
haps most, cede some control of a person’s body to others.  26   Such con-
trol can range from requirements to be in a certain place at a certain 
time (e.g., reporting to the offi ce) to requirements that a person (e.g., a 
professional athlete) eat certain foods and get a certain amount of sleep 
or maintain good humor in the face of the offensive behavior of others 
(e.g., airline stewardesses). Some control of our capacities by others 
does not seem to be ipso facto humiliating, destructive of our dignity.  27   
Whether or not the purchase of a form of human labor power will have 
this negative consequence will depend on background social macro-
level and micro-level institutions. Minimum wages, worker participa-
tion and control, health and safety regulations, maternity and paternity 
leave, restrictions on specifi c performance, and the right to exit one’s 
job are all features that attenuate the objectionable aspects of treating 
people’s labor as a mere economic input. The advocates of prostitu-
tion’s wrongness in virtue of its connection to selfhood, fl ourishing, and 
degradation have not shown that a system of  regulated  prostitution 
would be unable to respond to their worries. In particular they have not 
established that there is something wrong with prostitution irrespective 
of its cultural and historical contexts. 

 There is, however, another way of interpreting the degradation 
objection that draws a connection between the current practice of pros-
titution and the lesser social status of women.  28   This connection is not a 
matter of the logic of prostitution per se but the fact that contemporary 
prostitution degrades women by treating them as the sexual servants of 
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men. Currently prostitutes are overwhelmingly women and their clients 
are almost exclusively men. In conceiving of a class of women as needed 
to satisfy male sexual desire, prostitution represents women as sexual 
servants to men. The degradation objection, so understood, can be seen 
as a way of expressing an egalitarian concern since there is no reciprocal 
ideology that represents men as servicing women’s sexual needs. It is to 
this egalitarian understanding of prostitution’s wrongness that I turn in 
the next section.    

  The Egalitarian Approach   

 The essentialists rightly call our attention to the different relation we 
have with our capacities and external things, yet they overstate the 
nature of the difference between our sexual capacities and our other 
capacities with respect to our personhood, fl ourishing, and dignity. 
They are also insuffi ciently attentive to the background conditions in 
which commercial sex exchanges take place. By contrast, I see prostitu-
tion’s wrongness in terms of its relationship to gender inequality. But if 
this argument can be extended to cover prostitution as well as contract 
pregnancy, why does it not extend it to all forms of sex-stereotyped 
work, including secretarial labor? 

 The answer hinges in part on how we conceive of gender inequality. 
On my view, there are two important dimensions of gender inequality, 
often confl ated. The fi rst dimension concerns inequalities in the 
distribution of income, wealth, and opportunity. In most nations, 
including the United States, women form an economically and socially 
disadvantaged group based on the following factors. 
   

       •     Income inequality. We saw in chapter 5 that although the gap 
between men’s and women’s earnings has narrowed, it still remains 
a signifi cant one.  

      •     Poverty. Poverty rates are highest for families headed by single 
women, particularly if they are black or Hispanic. In 2007 28.3 
percent of households headed by single women were poor; 13.6 
percent of households headed by single men and 4.9 percent of 
married-couple households lived in poverty.  29    

      •     Unequal division of labor in the family. Within the family women 
spend disproportionate amounts of time on housework and rearing 
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children. According to one recent study, wives employed full time 
outside the home do 70 percent of the housework; full-time house-
wives do 83 percent.  30   The unequal family division of labor is itself 
caused by and causes labor market inequality; given the lower wages 
of working women, it is more costly for men to cut back from the 
labor market to participate in household labor and child rearing.   

   

   The second dimension of gender inequality does not concern income 
and opportunity, but standing in society. In many contemporary con-
texts women are viewed and treated as the social inferiors of men. This 
inferior treatment proceeds via several distinct mechanisms. 
   

       •     Negative stereotyping. Stereotypes persist as to the types of jobs and 
responsibilities a woman can assume. Extensive studies have shown 
that people typically believe that men are more dominant, assertive, 
and instrumentally rational than women. Gender shapes beliefs 
about a person’s capacities; for example, women are thought to be 
less intelligent than their male equals.  31    

      •     Hierarchy. Men are able asymmetrically to sanction women; they 
push women around to get what they want. The paradigm case is 
violence. Women are subjected to greater amounts of violence by 
men than is the reverse: according to one (somewhat controversial) 
study, every fi fteen seconds a woman is battered in the United 
States; 1.3 million women a year are physically assaulted by their 
male partners; on average they are assaulted 3.4 times.  32    

      •     Marginalization. People who are marginalized are excluded from 
or absent from core productive social roles in society, roles that 
convey self-respect and meaningful contribution.  33   At the 
extremes, marginalized women lack the means for their basic 
survival; they are dependent on male partners to secure the basic 
necessities of life. Less severely marginalized women lack access to 
central and important social roles. Their activities are confi ned to 
peripheral spheres of social organization. Although women have 
entered the health and legal professions in increasing numbers, 
they are clustered in the lower status ends of these professions. 
And they have made little progress in some important social 
positions: between 1789 and July 2009 only 2 percent of the 
members of Congress have been women.  34   Occupational segrega-
tion by sex is extensive and pervasive; moreover it is a global 
phenomenon.  
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      •     Stigma. A woman’s gender is associated, in some contexts, with 
stigma, a badge of dishonor. Consider rape. In crimes of rape the 
complainant’s past behavior and character are central in determining 
whether or not a crime has actually occurred. This is not true of other 
crimes; mail fraud (pun intended) is not dismissed because of the 
bad judgment or naïveté of the victims. Society views rape differently 
because, I suggest, many people think that women really want or 
deserve to be forced into sex, treated as objects for male pleasure. 
Women’s lower status thus infl uences the way that rape is seen.   

   

   These two forms of inequality, distributional inequality and status 
inequality, clearly interact. But they are distinct. I do not think it is plau-
sible to attribute to prostitution a direct causal role in the fi rst sense of 
gender inequality: distributional inequality between men and women. 
But I believe that it is a plausible hypothesis that prostitution, along 
with related practices such as pornography, makes an important contri-
bution to women’s inferior social status. Prostitution shapes and is itself 
shaped by custom and culture, by cultural meanings about the impor-
tance of sex and about the nature of women’s sexuality and male 
desire.  35   

 If prostitution is wrong it is because of its effects on how men per-
ceive women and on how women perceive themselves. In our society 
prostitution represents women as the sexual servants of men. It sup-
ports and  embodies the widely held belief that men have strong sex 
drives that must be satisfi ed, largely by gaining access to some woman’s 
body. This belief underlies the mistaken idea that prostitution is the 
oldest profession, a necessary consequence of human (i.e., male) nature. 
It also underlies the traditional conception of marriage, in which a man 
owned not only his wife’s property but also her body. Indeed until fairly 
late in the twentieth century many states did not recognize the possi-
bility of “real rape” in marriage. 

 Why is the idea that women must service men’s sexual needs an 
image of inequality and not mere difference? My argument suggests that 
there are two primary, contextual reasons. 

 First, in our culture there is no reciprocal social practice that repre-
sents men as serving women’s sexual needs. Men are gigolos and paid 
escorts, but their sexuality is not seen as an independent capacity whose 
use  women  can buy. It is not part of the identity of a class of men that 
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they will service women’s sexual desires. Indeed male prostitutes over-
whelmingly service other men and not women. 

 Second, the idea that prostitution embodies an idea of women as 
inferior is suggested by the high incidence of rape and violence against 
women prostitutes. Although all women in our society are potential tar-
gets of rape and violence, the mortality rates for women engaged in 
prostitution are roughly six times higher than that of nonprostitute 
women of comparable age, race, and social class.  36   

 My suggestion is that prostitution depicts an image of gender 
inequality by constituting one class of women as inferior. Prostitution is 
a theater of inequality; it displays for us a practice in which women are 
seen as servants of men’s desires. This is especially the case where women 
are forcibly controlled by their (male) pimps. It follows from my con-
ception of prostitution that it need not have such a negative effect when 
the prostitute is male. More research needs to be done on popular 
images and conceptions of gay male prostitutes, as well as on the 
extremely small number of male prostitutes who have women clients. 

 The negative image of women who participate in prostitution, the 
perception that they are legitimate targets of violence and rape, is 
objectionable in itself. It contributes to an important form of 
inequality, unequal status, based on attitudes of superiority, exclusion, 
and disrespect. Unfortunately political philosophers and economists, 
who have focused instead on inequalities in income and opportunity, 
have largely ignored this form of inequality. Moreover this form of 
inequality is not confi ned to women prostitutes. I believe that the neg-
ative image of women prostitutes likely also has third-party effects: it 
shapes and infl uences the way women as a whole are seen. This hypo-
thesis is, of course, an empirical one. It has not been tested largely 
because of the lack of studies of the men who go to prostitutes. Most 
extant studies of prostitution examine the behavior and motivations 
of the women who enter into the practice, a fact that itself raises the 
suspicion that prostitution is viewed as “a problem about the women 
who are prostitutes  . . .  [rather than] a problem about the men who 
demand to buy them.”  37   In these studies male gender identity is taken 
as a given. 

 To investigate prostitution’s negative image effects on female prosti-
tutes and on women generally we need research on the following 
 questions: 
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       •     What are the attitudes of men who visit women prostitutes toward 
prostitutes? How do their attitudes toward prostitutes compare with 
the attitudes of men who do not visit prostitutes?  

      •     What are the attitudes of men who visit women prostitutes toward 
women generally? What are the attitudes of men who do not visit 
women prostitutes toward women generally?  

      •     What are the attitudes of women toward women prostitutes?  
      •     How do the men and women involved in prostitution view them-

selves?  
      •     Does prostitution contribute to or diminish the likelihood of crimes 

of sexual violence?  
      •     What can we learn about these questions through cross-national 

studies? How do attitudes about women prostitutes compare 
between the United States and countries with more egalitarian wage 
policies or less status inequality between men and women?   

   

   The answers to these questions will refl ect social facts about our cul-
ture. Whatever plausibility there is to the hypothesis that prostitution 
contributes to and expresses gender status inequality, it gains this plau-
sibility from the surrounding cultural context, the meaning of the prac-
tice in the larger society. 

 I can imagine hypothetical circumstances in which prostitution 
would not have a negative image effect, where it could mark a reclaim-
ing of women’s sexuality. Margo St. James of COYOTE (Call Off Your 
Old Tired Ethics) and other feminists have argued that prostitutes can 
function as sex therapists, fulfi lling a legitimate social need as well as 
providing a source of experiment and alternative conceptions of sexu-
ality and gender.  38   I agree that in a different culture, with different 
assumptions about men’s and women’s gender identities, prostitution 
might not have harmful effects on women in prostitution and as a 
group. But I think that these feminists have minimized the cultural 
stereotypes that surround contemporary prostitution and exaggerated 
their own power to shape the practice. Prostitution, like pornography, 
is not easily separated from the larger surrounding culture that mar-
ginalizes, stereotypes, and stigmatizes women.  39   I think that we need to 
look carefully at what men and women actually learn in prostitution; I 
doubt that ethnographic studies of prostitution would support the 
claim that prostitution contributes to images of women’s dignity or 
empowerment. 
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 If, through its negative image of women as sexual servants of men, 
prostitution reinforces women’s inferior status in society, then it is 
wrong. Even though men can be and are prostitutes, I think that it is 
unlikely that we will fi nd such negative image effects on men as a group. 
Individual men may be degraded in individual acts of prostitution; men 
as a group are not. 

 Granting all of the above, is prostitution’s negative image effect 
greater than that produced by other professions in which women largely 
service men, for example, nursing or fashion modeling? What is special 
about prostitution? 

 The negative image effect undoubtedly operates outside the domain 
of prostitution. But there are three signifi cant differences between pros-
titution and other gender-segregated professions. 

 First, a large number of people currently believe that prostitution, 
unlike housecleaning, is especially objectionable. Holding such moral 
views of prostitution constant, if prostitution continues to be primarily 
a female occupation, then the existence of prostitution will dispropor-
tionately fuel negative images of women.  40   Stigma surrounds the prac-
tice, shapes it, and is reinforced by it. 

 Second, prostitution represents women as objects for male use. As I 
indicated earlier, prostitutes are far more likely to be victims of violence 
than other professions; they are also far more likely to be raped than 
other women. A prostitute’s “no” does not, to the male she services as 
well as to other men, mean no. 

 The third difference concerns a third-party harm: the effects that 
prostitution may have on other women’s sexual autonomy.  41   Scott 
Anderson has recently argued that if prostitution was viewed as just 
another job analogous to other forms of employment, then presumably 
sex could be included as part of any number of jobs. Women who did 
not wish to have sex on demand might fi nd that their employment 
options were limited and that they were less employable on the labor 
market. These women would now be worse off than if prostitution were 
illegal, and, Anderson stresses, they might feel pressured to have sex in 
order to get the jobs they want. 

 My argument has been that if prostitution is wrong, it is because the 
sale of women’s sexual labor may have adverse consequences for 
achieving a signifi cant form of equality between men and women. This 
argument for the asymmetry thesis, if correct, connects prostitution to 
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stigma and unequal status. However, it is an injustice that operates in 
large part through beliefs and attitudes that might someday be changed. 
I now turn to the question of whether, even if we assume that prostitu-
tion is wrong under current conditions, it should remain illegal.     

  S H O U L D  P RO S T I T U T I O N  B E  L E G A L I Z E D ?  

  It is important to distinguish between prostitution’s wrongness and the 
legal response that we are entitled to make to that wrongness. Even if pros-
titution is wrong, we may not be justifi ed in prohibiting it if that prohibi-
tion makes the facts in virtue of which it is wrong worse, or if it has too 
great a cost for other important values. There are a range of plausible views 
about the appropriate scope of state intervention and indeed the appro-
priate scope of equality considerations in supporting such regulation. 

 It is also important to keep in mind that narrowing the discussion of 
solutions to the single question of whether to ban or not to ban prosti-
tution shows a poverty of imagination. There are many ways of chal-
lenging existing cultural values about the appropriate division of labor 
in the family and the nature of women’s sexual and reproductive capac-
ities, for example, education, consciousness-raising groups, and changes 
in employee parental leave policies. The law is not the only way to pro-
vide women with incentives to refrain from participating in prostitu-
tion. Nonetheless we do need to decide what the best legal policy toward 
prostitution should be. 

 I begin with an assessment of the policy that we now have. The United 
States is one of the few developed Western countries that criminalizes 
prostitution.  42   For example, Denmark, Holland, West Germany, Swe-
den, Switzerland, and Austria all have legalized prostitution, although 
in some of these countries it is restricted by local ordinances.  43   In other 
countries, it is illegal to pay for sex, but not to sell it. Where prostitution 
is permitted, it is closely regulated. 

 Suppose that we accept that gender equality is a legitimate goal of 
social policy. The question is whether the current legal prohibition on 
prostitution in the United States promotes gender equality. The answer, 
I think, is that it does not. The current legal policies in the United States 
arguably exacerbate the factors in virtue of which prostitution is wrong. 
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 First, the current prohibition on prostitution renders some of the 
women who engage in the practice vulnerable. Some prostitutes seek 
assistance from pimps in lieu of the contractual and legal remedies that 
are denied them. Male pimps may protect women prostitutes from their 
customers and from the police, but the system of pimp-run prostitution 
has enormous negative consequences, extreme harms, for women at the 
lowest rungs of prostitution. 

 Second, women are disproportionately punished for engaging in 
commercial sex. Many state laws make it a worse crime to sell sex than 
to buy it. Consequently pimps and clients (“johns”) are rarely prose-
cuted. In fact in some jurisdictions patronizing a prostitute is not illegal, 
although prostitution is. Studies have also shown that male prostitutes 
are arrested with less frequency than female prostitutes and receive 
shorter sentences. One study of the judicial processing of 2,859 male 
and female prostitutes found that judges were more likely to fi nd defen-
dants guilty if they were female.  44   

 Nor does the current legal prohibition on prostitution provide clear 
benefi t to women as a class because the cultural meaning of the current 
governmental prohibition of prostitution is ambiguous. Although an 
unrestricted regime of prostitution, a pricing system in women’s sexual 
attributes, could have negative external consequences on women’s 
self-perceptions and perceptions by men, state prohibition can also 
refl ect a view of women that contributes to their inequality. For 
example, some people support state regulation because they believe that 
women’s sexuality is for the purpose of reproduction, a claim tied to 
traditional ideas about women’s proper role. 

 There is an additional reason why banning prostitution seems an 
inadequate response to the problem of gender inequality and which sug-
gests a lack of parallel with the case of commercial surrogacy. Banning 
prostitution would not by itself, does not, eliminate it. While there is 
reason to think that making commercial surrogacy arrangements illegal 
or unenforceable would diminish their occurrence, no such evidence 
exists about prostitution. No American city has eliminated prostitution 
merely through criminalization. Instead criminalized prostitution 
thrives as a black market activity in which pimps substitute for law as 
the mechanism for enforcing contracts. It thereby makes the lives of 
prostitutes worse than they might otherwise be, and without clearly 
counteracting prostitution’s largely negative image of women. 
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 If we decide to ban prostitution these problems must be addressed. 
If we decide not to ban prostitution (either by legalizing it or decrim-
inalizing it), then we must be careful to regulate the practice to 
address its negative effects. Certain restrictions on advertising and 
recruitment will be needed to address the negative image effects that 
an unrestricted regime of prostitution would perpetuate. But the 
current regime of black market prostitution harms many prostitutes. 
It places their sexual capacities largely under the control of men. 
To promote women’s equality, here are some suggested regulatory 
principles: 
   

       •     No woman should be forced, either by law or by private persons, to 
have sex against her will. (Recall that it is only quite recently that 
the courts have recognized the existence of marital rape.) A woman 
who sells sex must be able to refuse to give it; she must not be 
coerced either by law or by private persons to perform.  45    

      •     No woman should be denied access, either by law or by private 
persons, to contraception or to treatment for sexually transmitted 
diseases, particularly AIDS, or to abortion (at least in the fi rst 
trimester).  

      •     The law should increase agency, ensuring that a woman has 
adequate information before she agrees to sexual intercourse. The 
risks of venereal and other sexually transmitted diseases, the risks of 
pregnancy, and the laws protecting a woman’s right to refuse sex 
should all be generally available.  

      •     Minimum age of consent laws for sexual intercourse should be 
enforced. These laws should ensure that vulnerable woman (and 
men) are protected from coercion and do not enter into sexual 
relationships until they are in a position to understand what they 
are consenting to.  

      •     The law should promote women’s control over their own sexuality 
by prohibiting brokerage. If what is wrong with prostitution is its 
relation to gender inequality, then it is crucial that the law be 
brought to bear primarily on the men who profi t from the use of 
women’s sexual capacities.   

      Each of these principles is meant to establish and protect a woman’s 
right to control her sexual and reproductive capacities and not to give 
control of these capacities to others. Each of these principles is meant to 
protect the conditions for women’s consent to sex—to enhance her 
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agency, in the language of chapter 4—whether or not this sex is commer-
cial. Each of these principles also seeks to counter the harms to women in 
prostitution by mitigating its nature as a form of female servitude.    

  C O N C LU S I O N  

  If the arguments I have offered here are correct, then prostitution is 
wrong by virtue of its contributions to perpetuating a pervasive form of 
inequality: status inequality between men and women. In different cir-
cumstances, with different assumptions about women and their role in 
society, prostitution might not be troubling, or at least no more trou-
bling than many other labor markets currently allowed. It follows on 
my account, then, that in other circumstances the asymmetry thesis 
would be denied or less strongly felt. Although prostitution as intrinsi-
cally degrading is a powerful intuition (and like many such intuitions, it 
persists even after its proponents undergo what Richard Brandt has 
termed “cognitive therapy,” in which errors of fact and inference are 
corrected),  46   I believe that this intuition is itself bound up with well-
entrenched views of male gender identity and women’s sexual role in 
the context of that identity. If we are troubled by prostitution, as I think 
we should be, then we should direct much of our energy to putting for-
ward alternative models of egalitarian relations between men and 
women.  47       
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          7 
Child Labor: A Normative Perspective  

    The International Labour Organization (ILO) estimates that more than 
246 million children are engaged in labor. Although the incidence of 
child labor has been falling globally, it is doing so unevenly, and in some 
areas it appears to be on the rise.  1   In many countries in South Asia and 
Africa the percentage of working children falls within the 20 to 60 
percent range. 

 The widespread existence of child labor has provoked both popular 
outrage and legislative initiatives aimed at banning the sale of all prod-
ucts made by children. But developing economies, and many econo-
mists, have cautioned against universally proscribing child labor. They 
argue that such bans will be ineffi cient and will hurt poor families and 
their children. Some economists have voiced concern about paternalis-
tic interference with family strategies that may have evolved rationally 
in the context of poverty and inadequate education systems. Others 
point out that because child labor is itself heterogeneous, ranging from 
light work delivering newspapers after school to child prostitution, 
uniform policies may undermine the ability to target its worst forms. 
There is thus considerable debate as to whether establishing and enforc-
ing a uniform worldwide set of standards for dealing with child labor is 
desirable. 

 Against the background of this debate, this chapter explores the nor-
mative issues posed by child labor. In the fi rst section I briefl y consider 
the conceptual problems of defi ning who is a child for the purposes of 
identifying child labor. The second section explores several consider-
ations that make child labor morally problematic, considerations that 
turn on all four of the parameters I presented in chapter 4: weak agency, 
vulnerability, and extreme harm to the individual child and to society.  2   
Guided by these considerations I defend a position distinct from both 
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those who argue that all child labor should be abolished immediately 
and those who argue that we must accommodate it. I argue that the 
worst forms of child labor, including child prostitution and the use of 
children as bonded laborers, should be unconditionally prohibited. 
Other types of child labor may need to be tolerated under certain cir-
cumstances, at least in the near future, even as efforts are made to erad-
icate them. Legal toleration, however, does not imply indifference, and 
states and nongovernmental organizations (NGOs) can protect and 
promote the interests of children in many ways. In particular they can 
take broad social measures to improve outcomes for children, especially 
by ensuring that all working children are educated. 

 Child labor cannot be addressed without considering our moral and 
political values; they are implicated in the questions we ask about child 
labor, in the data we seek, and in our policy design. Moreover whatever 
policies are adopted will involve trade-offs among different values. Pol-
icymakers need to make explicit the values they want to promote and 
the trade-offs they are willing to accept. In this chapter I take the most 
important values at stake to be preventing extreme harms to children 
and to society and I suggest how those values might guide policy and 
research.    

  W H AT  I S  A  C H I L D ?  

  Many countries defi ne childhood in terms of chronological age; others 
take into account social factors. In some African countries, for example, 
ten-year-old apprentices and brides are no longer assumed to possess all 
the characteristics that industrial countries bundle together into the 
status of “child.” They may be eligible for marriage but not entitled to 
make decisions independently of their parents. Different countries 
invoke different age thresholds of adulthood; even within countries 
such thresholds can diverge: one age for voting, another for employ-
ment, another for military service. Finally, the category of child admits 
for heterogeneity: three-year-olds have dramatically different capabil-
ities than fi fteen-year-olds. 

 What is the normative basis of modern society’s view of childhood? 
The concept of a child, implicit in virtually all our moral and legal 
practices, is that a child is a person who is in some fundamental way 
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not developed, but rather developing.  3   Because of this undeveloped 
condition adult parents or surrogates are needed to act on children’s 
behalf. Parents or surrogates are thus given special obligations, including 
the obligations to protect, nurture, and educate children. These obliga-
tions are paternalistic, because adults feel bound to fulfi ll them whether 
or not the children in question consent to be protected, nurtured, or 
educated. 

 Adults feel justifi ed in treating children paternalistically because 
children have not yet developed the cognitive, moral, and affective 
capacities to deliberate and act competently in their own interests.  4   At 
the same time children have legitimate claims to have their interests 
considered; they are not simply tools. Children are not yet full persons, 
but they are persons.    

  N O R M AT I V E  D I M E N S I O N S  O F  C H I L D  L A B O R  

  What are the normative dimensions of child labor? Child labor raises 
moral concerns because of the weak agency of children (and sometimes 
of their parents), its connections to underlying vulnerabilities, and 
especially its potential for extremely harmful outcomes for children 
themselves, and for society.   

  Weak Agency   

 Children cannot be assumed to have full agency. They lack the cogni-
tive, moral, and affective capacities of adults, and they seldom have the 
power in the family to make decisions about how to allocate their time.  5   
Parents are usually the primary decision makers for children, especially 
very young children, exercising authority and control over most aspects 
of their children’s lives. 

 Consider the contrast with ideal labor markets, in which workers and 
employers are fully rational agents who transact on their own behalf 
with perfect information. As Jane Humphries has pointed out, there is 
no  infans economicus  responding to market signals; most children are 
put to work by their parents.  6   This gap between chooser and chosen for 
in the labor market for child labor opens up the possibility that those 
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children’s interests will be discounted. Surrogate decision making is a 
morally fraught arena, especially in the case of young children, who 
often cannot even articulate their own interests. Moreover such surro-
gate agency sometimes breaks down, as in the case of parents who lose 
custody of children they have abused, exploited, or neglected. Families 
are not homogeneous entities but intimate associations whose members 
have heterogeneous interests. We cannot simply assume that the head 
of household functions as a benevolent dictator in the interests of the 
family as a whole. 

 Child labor also differs from ideal labor markets in that the decision 
maker may lack important information regarding the consequences of 
his or her choice. The costs of child labor can extend far into the future, 
having, for example, long-term adverse effects on the child’s health. It is 
not clear that these costs are taken into account, even by well-meaning 
parents. Lack of information may be especially important if the parents 
are themselves from very poor or despised social groups. As Dreze and 
Gazdar point out, “The ability of parents to assess the personal and 
social value of education depends, among other things, on the informa-
tion they have at their disposal. If their entire reference group is largely 
untouched by the experience of being educated, that information might 
be quite limited.”  7   It is noteworthy that children in bonded labor tend 
to have parents who were also bonded laborers.  8   

 In calculating the costs and benefi ts of children’s labor for their fam-
ilies, we should note that children are not analogous to other resources 
that might be exchanged on the market. Children’s market value to their 
families is not only exogenously determined by supply and demand, but 
is also determined by the choices parents make. Parents decide how 
much of their own resources to devote to their children, affecting the 
skill level and productivity of child laborers. And children affect their 
own net cost; as adults, they make choices about their commitments to 
their aging parents. 

 Agency problems (surrogate decision making, ignorance, uncertainty 
about the future costs and benefi ts of educating one’s children) may be 
typically associated with child labor. But even if those choosing child 
labor were fully informed and chose voluntarily, child labor would not 
necessarily be morally justifi ed. If the background circumstances and 
options poor children and their parents face are unjust, the option cho-
sen does not by some mysterious process suddenly become just. A key 
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input for the moral assessment of an action depends on one’s views 
about the moral legitimacy of the socially available choices an agent 
faces. In other words, whether a choice confers legitimacy depends on 
other conditions besides its being voluntary. I now turn to consider 
those other conditions.    

  Asymmetric Vulnerability   

 Child labor may be particularly objectionable because of the vulnerabil-
ities that underlie it. These vulnerabilities may be present in exchanges 
between children and their employers or in the situation of the family 
itself. The family’s vulnerability is likely to be a factor in child labor 
markets; the majority of parents of child laborers are in a precarious 
position, often one step away from destitution. They are also likely to be 
uneducated and illiterate. Child labor then appears as a symptom of an 
objectionable degree of vulnerability. In some countries caste and eth-
nic divisions may compound these vulnerabilities. 

 Child labor can also produce, refl ect, and perpetuate unequal vulner-
ability  within  families. Some families may sacrifi ce a working child for 
the sake of other children or family members. They may, for example, 
keep girls out of school to care for younger children while the mother 
works outside the home.  9   This extreme bias in favor of some children 
within a family over others is morally troublesome. 

 Child labor may also refl ect power and resource inequalities between 
mothers and fathers. A growing body of evidence suggests that mothers 
have a stronger preference than fathers for investing in their children’s 
welfare, including education.  10      

  Extremely Harmful Outcomes   

 The nature of the damage generated by child labor markets depends on 
the form of child labor. Many international protocols (including the 
ILO’s Worst Forms of Child Labor Convention 182 and the Sanders 
Amendment, considered by the U.S. Senate in 1997) view forced labor 
as one of the worst forms of child labor. But forced labor is not a useful 
category for distinguishing the most harmful forms of child labor from 
others. Parents make paternalistic decisions on behalf of their children 
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that can include “forcing” children to go to school. Given the weak 
agency of children, it follows that almost all child labor (and child edu-
cation) is forced. It is therefore not possible to identify what is harmful 
about child labor without a fuller theory of children’s interests. 

 Children have two kinds of interests, which, following Amartya Sen, 
I referred to earlier as  welfare interests  and  agency interests .  11   As I defi ned 
them in chapter 4, welfare interests concern a person’s overall good; 
agency interests concern his ability to set and pursue his own goals and 
interests. Both children and adults have these interests, but they possess 
them in different ways and to different degrees. 

 Consider welfare interests fi rst. A child’s present welfare interests 
include shelter, food, health, education, bodily integrity, and a stable, 
loving relationship with his or her parents (or other caregivers). Chil-
dren need parents to protect and provide for these interests because 
they cannot yet provide for them themselves. Because of a child’s vul-
nerability and weak agency, the state needs to play a crucial role in 
serving as a backstop to protect children against parental abuse and 
neglect. Of course, the state must do more than serve as a backstop 
against abuse because parents cannot provide all of the things that their 
children need by themselves, for example, a clean environment. The 
well-being of children, like that of adults, depends in good measure on 
the nature of social institutions. 

 An adult’s welfare interests are different. First, adults are not depen-
dent on others in precisely the same way children are. Given appro-
priate background conditions and institutions, adults are assumed to 
have the capacity to make choices that enable them to provide for their 
own welfare: to obtain nourishment, health, and shelter; to fi nd gainful 
employment; and to exercise a range of their capabilities. Second, adults’ 
welfare is shaped by their own values, by what they care about and how 
they want to live. An adult’s welfare cannot be viewed as completely 
separable from her conception of value and purpose. An atheistic adult, 
for example, will likely get little welfare from mandatory religious 
instruction. 

 Very young children have few immediate agency interests.  12   But 
unlike other dependent and vulnerable people (e.g., people with severe 
cognitive disabilities), in reasonably favorable conditions children will 
develop the capabilities to set goals for themselves and to choose and act 
in accordance with their own values. As they develop, children’s interest 
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in exercising their agency grows, although given their lack of compe-
tency and experience societies still reasonably set legal bounds on it. 

 Adults, by contrast, have a signifi cant interest in exercising their 
agency, in being participants in decisions that affect their lives. They 
reasonably fi nd it offensive to be treated as children. They willingly 
allow others, such as political leaders, to make decisions on their behalf 
only with their consent. Corrupt and despotic institutions, which pre-
vail in many of the world’s poorest states, are serious obstacles to the 
achievement and exercise of adult agency. 

 Although the interests of children and adults differ, children are also 
developing into adults. Any theory of children’s interests must look at 
those interests dynamically, as contributing to the development of their 
interests as adults. 

 On the individual level, harms can be defi ned in terms of negative 
effects on a child’s present or future (adult) agency and well-being inter-
ests. In particular one can defi ne a level of  basic  agency and well-being 
interests, the failure to satisfy which would be abusive to children or 
stunt the development of crucial adult capabilities. Child labor that 
violates children’s basic interests would constitute extreme harm. 

 It is important to distinguish this “basic interests” standard from the 
“best interests” standard that some children’s advocates have proposed 
for judging child labor. The best interests standard suffers from two 
major problems. First, because there is no widely shared view of exactly 
what constitutes a child’s  best  interests, parents can interpret the stan-
dard in radically different ways.  13   Broad consensus is much more likely 
to be reached on a basic interests standard.  14   

 Second, the best interests standard assumes that parents (which in 
practice usually means mothers) are mere instruments for optimizing 
their children’s interests and do not count independently. From a moral 
point of view, this is just wrong. There is no inherent injustice in family 
structures that assume that children must make some contribution to 
the well-being of their families as a whole or to other family members. 
Some trade-offs among interests within the family are acceptable and 
are, at any rate, inevitable. Work performed by children might thus be 
acceptable under certain conditions and given certain restrictions.  15   

 On the social level, child labor can also generate extreme harms. No 
society can be indifferent to how children are raised and educated because 
these factors affect the nature of its future members. Uneducated, 
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illiterate, and passive adults will not be able to contribute much to social 
development or play a role in responding to social problems. The pres-
ence of child labor may inhibit the long-term productive development 
needed to help the poor move out of their desperate circumstances or to 
raise up the wealth of a nation. 

 Child labor can undermine the possibility of a society of equals. 
Uneducated, illiterate adults will often form a servile social caste, 
excluded from participating in society’s main institutions. Indeed 
Myron Weiner has argued that in India child labor is itself a symptom 
of objectionable hierarchy and not poverty; because most of India’s 
labor force come from the lower classes and is involved in performing 
menial tasks, the upper-class elite has not thought that education for 
poor children was necessary. Moreover uneducated children grow up to 
be adults who cannot demand their rights.  16   

 In the language of chapter 4, the case for viewing child labor as a nox-
ious market rests on all four of my parameters: weak agency, vulnera-
bility, extreme individual harm, and extreme social harm. Child labor is 
also likely to have dynamic effects that shape and perpetuate individuals 
and societies of a certain type where some people are simply used and 
discarded by others. It is worth underscoring that the children caught 
up in child labor and who live in extreme poverty around the globe are 
innocent. They have done nothing to deserve their situation.  17       

  P O L I C Y  I M P L I C AT I O N S  

  What should be the response to child labor that scores poorly along 
these normative dimensions, manifesting weak agency on the part of 
children or their parents, vulnerability within and between families, or 
extremely harmful outcomes for children or society? One approach, 
taken by some activists and NGOs, is to defi ne  all  child labor as a viola-
tion of the rights of the child and to call for its immediate abolition. In 
this framework drawing distinctions between kinds of child labor—
hazardous versus nonhazardous, bonded versus non bonded, part time 
versus full time—is considered pointless because anything short of full-
time formal education for children is seen as a threat to children’s basic 
interests.  18   
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 Although this approach offers little guidance on how it could be 
implemented—a serious concern in the context of weak states and a 
weak global order—it nevertheless has an important policy function. 
Rights, especially legal rights, create, legitimate, and reinforce social 
understandings about what people deserve.  19   Articulating rights for 
children may thus have positive effects on children’s welfare by rein-
forcing the idea that children have a claim on the state, society, and 
ultimately on the international community for their protection. 

 Assessing the practicality of abolishing child labor by strictly enforc-
ing legal sanctions is diffi cult because we do not really know whether 
there are cases in which child labor is an unavoidable reality for some 
poor countries. Debate continues over the extent to which child labor is 
caused by poverty and underdevelopment or by policy failures, 
including failures arising from social and political inequality. 

 Children’s education, rather than child labor, has been linked to eco-
nomic development. China, the Republic of Korea, and Taiwan (China) 
all made rapid economic progress while promoting basic education. 
 Banning child labor and thus restricting the labor market may raise the 
wages of adult workers enough to make children’s work unnecessary .  20   If 
this is true, then allowing child labor may make many poor families 
worse off than an available alternative. We do not yet know the limits of 
the possible in poor countries themselves or what the industrial coun-
tries might do to eradicate child labor if they really had the will. 

 Given resource constraints and the likely need for trade-offs between 
values, blanket prohibitions on child labor face two important chal-
lenges. First, in some contexts bans on all child labor may drive families 
to choose even worse options for their children. Children are better off 
attending school part time than not at all; they are presumably better off 
working in factories than as prostitutes or soldiers. Policymakers must 
thus take care to combine legislation or efforts to ban all child labor 
markets with policies designed to protect children from worse outcomes 
on the black market. 

 The second objection to immediate bans on all child labor stems 
from the recognition that child labor is often a symptom of other prob-
lems that will not be eliminated simply by banning child labor. Such 
problems include poverty, inadequate education systems, discrimina-
tion within families, ethnic confl icts, inadequately protected human 
rights, and weak democratic institutions. Blanket legislation against all 
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child labor may do nothing to address the underlying problems. Addi-

tionally many children who do not work do not attend school. Many of 

these “nowhere” children are likely to be girls who work in the home, 

helping with chores and child rearing.  21   A focus on enforcing legislative 

solutions banning child labor may not solve the problems that such 

children face and may direct scarce resources away from other methods 

of improving children’s lives. 
 The framework I adopt provides the basis for a somewhat different 

approach. When we examine children’s labor from the perspective of 

weak agency (especially in the form of parental ignorance and adaptive 

preferences), vulnerability, and extreme harms, not all work performed 

by children is equally morally objectionable. Some work, especially 

work that does not interfere with or undermine their health or educa-

tion, may allow children to develop skills they need to become well-

functioning adults and broaden their future opportunities. Indeed in 

some countries, given the defi ciencies of the public education system, 

some children work to earn the tuition for private education.  22   

 Child labor is most objectionable where it clearly violates children’s 

basic interests. The miserable conditions of abuse that children suffer in 

some kinds of work cannot be seen as being in a child’s basic interests, 

present or future. According to the most recent study by the ILO, 171 

million working children—two-thirds of all working children—are rou-

tinely exposed to health risks, violent abuse, and probable injuries. 

Millions of children are beaten, raped, harassed, and abused, suggesting 

that more than economic motivations are driving employers (often the 

children’s parents). Indeed children’s lives might be much better if only the 

bloodless impersonal economic motives of an ideal market were at issue. 

An estimated 8.4 million children are caught in what the ILO refers to as 

“unconditional worst” forms of labor, including slavery, traffi cking, debt 

bondage, participation in armed confl ict, prostitution, and pornography. 

 Eliminating these forms of child labor should be the highest priority. 

Even if under some circumstances children have to work, at least in the 

short term, there is no reason they should suffer the kind of abusive 

treatment that underlies such practices. No state, NGO, family, lending 

agency, or consumer can justify participating in activities in which the 

basic interests of children are completely disregarded, in which children 

are treated with contempt, their lives disposed of as carelessly as the 

contents of a trashcan. 
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 Two other considerations should also be used to determine how 
harmful a child labor practice is. First, children who work and do not 
go to school will likely lack the capacities that they need—literacy, 
numeracy, broad knowledge of personal and social alternatives, com-
munication skills—to effectively exercise their agency as adults. One 
central benefi t of education is the ability of an educated person to choose 
in a more informed way. Education thus deeply infl uences the quality of 
a person’s life. For example, the ability to read documents and newspa-
pers can help oppressed people demand their rights; it can be especially 
important to women. Empirical investigations by Murthi, Guio, and 
Dreze indicate that female literacy is a crucial variable in empowering 
women in the family and lowering birth rates.  23   Thus even child labor 
that is not immediately harmful can be very harmful in terms of the 
child’s future well-being and agency interests as an adult. 

 Second, signifi cant third-party harms can result from child labor. 
Child labor can lead to an illiterate and minimally productive work-
force, reduce adult wages, undermine health, and lead to a passive and 
ignorant citizenry. It can lead to some people being put in circumstances 
in which they are entirely dependent on others for basic survival and 
thus vulnerable to abuse, exploitation, and contempt. It props up a 
world of servility and humiliation, where the lowly cower and the mighty 
are arrogant and disdainful. All of society is harmed by such outcomes. 

 These two types of harm—to the child’s future interests as an adult 
and to society as a whole—are costs that parents may not take into 
account in making their decisions about how to allocate their children’s 
time. This is especially so in the case of harms to society; few people may 
be aware of these implications, and even if they are they may not give 
such considerations much weight in the context of their individual 
decision making. The discrepancy between parents and children’s short-
term interests and children’s and society’s long-term interests suggests 
two main routes for intervention. 

 First, where child labor refl ects the weak agency of children or their 
parents, action could be to taken to try to increase both parties’ agency. 
This could be accomplished by providing more information to parents 
about the true social and individual costs of child labor and the benefi ts 
of education, strengthening the intrafamily decision-making process to 
bolster the mother-child axis (since data suggest that mothers are more 
likely to attend to their children’s interests than are fathers), or requiring 
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that parents sign agreements with their children’s employers about the 
limits on the terms of work, agreements backed up by law. 

 Second, interventions could aim at changing the external context of 
family decision making, tackling head-on the underlying poverty that 
leads to child labor. A widely cited example of a promising intervention 
is Mexico’s Programa de Educación, Salud y Alimentación, which pro-
vides cash transfers to mothers whose children attend school. Other 
strategies include strengthening the education system, restricting chil-
dren’s work days to a limited number of hours so that they can attend 
school at least part time, encouraging measures (training, organizing) 
to raise adult wages, and providing credit to poor families.  24   

 It is worth refl ecting on the environment in which much child labor 
thrives: crushing poverty, weak states, poor education systems, ethnic 
confl icts, massive inequalities, and lack of democratic institutions. How 
much of South Asia, which has the highest absolute numbers of working 
children, has functioning labor markets? How much of the economy is 
characterized by bonded labor, serfdom, debt peonage, and the near 
monopoly pricing of unskilled labor? 

 Even if one grants that in some circumstances children must work, 
there is no doubt that children are vastly worse off than they would be if 
laws created and enforced genuinely free markets, including the right to 
exit from employment and restrictions on monopoly and monopsony, 
with perhaps the state stepping in as a source of credit to poor families. 
Developing and strengthening democratic political and economic insti-
tutions is likely to be an essential component in the process of ending 
child labor. 

 In the absence of broad changes in policy and commitment, different 
interventions will lead to different trade-offs between values. For 
example, imposing a uniform and egalitarian educational system in a 
country may discriminate against children who are at greatest social 
and economic disadvantage. Some families may simply not be able to 
afford to send their children to school full time. But allowing some 
children to attend school part time undermines a commitment to edu-
cational equity and perhaps perpetuates caste and geographic inequal-
ities. Tolerating child labor in some countries will give rise to worries 
about unfair competition in the international context. When consid-
ering various policy tools it is thus extremely important to be explicit 
about which values are being favored.    
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  C O N C LU S I O N S  

  In this chapter I have used my framework to argue for a position between 
the absolutists who want to immediately abolish all forms of child labor 
and the contextualists who seek to accommodate it.  25   Trade-offs among 
different values are inevitable, but there is good reason to draw some 
bottom lines. Child labor that is abusive to children—prostitution, 
bondage, slavery, and the employment of children as soldiers—threatens 
the core of their lives and should not be tolerated. There are other ways for 
children to provide income for their families that do not involve such 
extreme harm. But trade-offs between different values above this line need 
to be weighed in working to eliminate other forms of child labor that 
score especially high along one or more of the normative dimensions. 

 Although different people, organizations, families, and states will 
draw those trade-offs in different ways, it is important to keep the 
focus on what different policies do to individual children, not to 
aggregates. Limits should be placed on the costs that policies impose 
on children in the name of future familial or societal benefi ts. Chil-
dren are not mere things, to be used and discarded. Contextualism 
must be guided and regulated by the universalist standards we are 
trying to realize. 

 In a sense the normative perspective proposed here is broadly 
humanitarian, giving priority to the securing of a decent minimum level 
of capacities and resources for all children. But the content of this human-
itarianism is itself tied to a conception of equality: providing children with 
the resources they need to be independent adults. As Walzer described 
this conception of equality, “No more bowing and scraping, fawning and 
toadying; no more fearful trembling; no more high and mightiness; no 
more masters, no more slaves.”  26   Additionally insofar as liberal demo-
cratic institutions are instrumental to that humanitarian goal, promoting 
them must be part of overall strategies for addressing child labor. Indeed 
gradualist approaches to ending child labor are more likely to succeed in 
the context of accountable political entities. The poor are undoubtedly 
better off when governments do not devote themselves to theft or ethni-
cally based spoils systems but to providing health clinics, primary schools, 
roads, and communications. Diminishing certain kinds of social 
inequality may also lead to better outcomes for the most vulnerable and 
least advantaged. 
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 The state of the world may justify the use of some gradualist 
measures, but we need to be attentive to the trajectory of societies using 
child labor. It makes a great deal of difference whether child labor is a 
transitional strategy that can deliver future benefi ts to the child or a 
strategy of exploitation, propping up the profi ts of ruthless merchants, 
selfi sh parents, or corrupt governments or satisfying the whims of 
sadistic employers. It is thus crucial to establish benchmarks for pro-
gress in educating children. These benchmarks can foster account-
ability and allow tracking of what is actually happening over time to 
children’s interests. If children’s interests are to be realized, NGOs and 
lending institutions need to hold the parties they work with—parents, 
local villages, corporations, national governments—accountable for 
what happens to children.  27   

 More data and empirical research are needed to identify which grad-
ualist policies should be favored in which contexts. For example, 
although the claim is sometimes made that children benefi t from child 
labor under some circumstances, insuffi cient attention has been paid in 
the empirical literature to the question of whether the child who is 
working is the  same  child who benefi ts. 

 Data are also needed (although diffi cult to come by) on intrahouse-
hold trade-offs between children and between adults and children. It 
makes a great deal of difference whether all the children in a family work 
a little but all go to school or whether daughters are pulled completely 
out of school so that sons need not work. It is therefore important to 
continue to gather data on lower levels of analysis to assess the relevance 
of gender and other factors. Collecting these data could help policymak-
ers formulate effective interventions. They could reveal, for example, 
that the focus should be on informing parents and teachers about the 
importance of educating girls or that, if this could be effective, lending 
agencies should make some of their loans conditional on achieving gen-
der equity in education. 

 Too much of the data we currently have are underinclusive. In par-
ticular very few studies provide data on girls working at home who do 
not attend school. Indeed the ILO does not include such girls in its sta-
tistics on child labor. This limitation on who counts as a working child 
may be behind the category of nowhere children, children who are nei-
ther at work nor at school. Although it may be extremely diffi cult to 
obtain survey data on girls working at home, those data are critically 
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important for assessing the effectiveness and the normative adequacy of 
different policies. 

 Attention also needs to be paid to children who combine work and 
school. Subsidy programs may draw children into school without 
reducing the family’s need for the child’s labor. Kabeer has noted the 
implications of this “double burden” for children’s achievements and 
well-being.  28   Studying this group of children is especially important 
insofar as gradualist strategies for combating child labor are adopted. 

 Good empirical projects are needed to investigate how and why some 
states and governments have made substantial progress in educating 
their children. Poor countries do differ in what they provide to their 
children. In India, for example, states with similar levels of poverty have 
dramatically different levels of educational performance. In Uttar 
Pradesh only 32 percent of rural twelve- to fourteen-year-old girls have 
ever attended school, about a third as many as in Kerala, where 98 per-
cent of girls this age have attended school.  29   What factors explain this 
difference in outcomes?  30   

 Child labor was once prevalent in what is now the industrial world. 
Eliminating it in poor societies may not be feasible on the basis of the 
resources and institutions of those societies. But a key difference between 
historical and contemporary cases of child labor is that today the indus-
trial world exists. Increasing development aid, ending protectionist pol-
icies that close off markets to poor countries, encouraging multinationals 
to pay higher wages to adult workers, facilitating partnerships in the 
research and development of products needed by the poor (vaccines, 
drugs), empowering democratic institutions around the world, and trans-
ferring technology may all make a difference. The need for a well-funded 
global initiative on basic schooling, stressed by the United Nations, is also 
clear. Child labor may be understandable in parts of the world as a response 
to poverty. But different distributions of wealth and power would under-
cut the need for child labor. Much depends on whether these alternative 
distributions can be realized.  31       
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          8 
Voluntary Slavery and the Limits of the Market  

      Most anyone ought to know that a man is better off free than as a slave, even if he 

did not have anything. I would rather be free and have my liberty. I fared just as 

well as any white child could have fared when I was a slave, and yet I would not 

give up my freedom. 

 —Reverend E. P. Holmes, 1883  

      One of the most momentous achievements of modern Western capitalism 
was the transition from a system of bonded labor, indentured servitude 
and forced work to a system of formally free contractual labor. Fifty 
years ago it might have been assumed that just as indenture and bondage 
declined in the industrial world, it would eventually disappear everywhere 
with capitalism’s globalization. But bondage has not faded away. In 
parts of the world today labor bondage and similar practices persist 
under other names (e.g., debt peonage, attached labor, serfdom, debt 
slavery). In a bonded labor arrangement “a person is tied to a particular 
creditor as a laborer for an indefi nite period until some loan in the past 
is repaid.”  1   In practice this indefi nite period can last a lifetime. Bonded 
workers are often completely servile, forced to exhibit deference and 
subordination to their employers both on and off the job.  2   Even those 
who have defended the economic rationality of such relationships have 
noted the “ugly power relations” involved in the phenomenon.  3   The 
International Labour Organization estimates that some 12.3 million 
people, many of them children, are held as bonded laborers around the 
globe.  4   

 Although bonded labor is considered by many to be a paradigm of 
unfree labor and is often analogized to slavery, it is generally contracted 
voluntarily. Indeed while slavery itself is usually rooted in an initial act 
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of coercion, it is not necessary for even slavery to originate in violence 
and force. Slavery has been reported to be voluntary in a number of 
important historical instances.  5   

 How might labor bondage arise voluntarily? Because poor peasants 
have no assets, they have no formal collateral. The wages they receive 
tend to vary with the agricultural seasons; they are lower during the lean 
seasons when unemployment is high and higher during the peak 
growing seasons when unemployment is low. In many cases peasants’ 
survival from one harvest season to the next will depend on borrowing 
for consumption during the lean seasons; they simply do not earn 
enough during peak seasons to save. 

 Consider the case of a landlord who offers credit in exchange for 
a laborer’s agreement to pledge his future services as collateral for 
the loan. In so doing the landlord increases his power to enforce the 
agreement because he can directly deduct the amount due from the 
worker’s wages during peak season. And the laborer now has access to 
credit that might not otherwise have been available to him. From the 
perspective of contract theory, it is not evident that there should be any 
legally imposed limits on competent adult landlords and laborers who 
seek to enter such contracts. For if agents are rational and can foresee 
the future consequences of their contractual provisions, there is no 
reason not to allow borrowers the freedom to commit to providing 
indentured services to lenders should they lack the resources to repay 
their loans. 

 In this chapter I examine the ways that two different frameworks 
with different underlying normative assumptions view the phenomenon 
of bonded labor: libertarian laissez-faire theory and Paretian welfare 
economics. Libertarians believe that consensual agreements between 
competent adults should be respected.  6   Paretians endorse exchanges 
that leave both parties better off in terms of their preferences. Each 
theory gives us reasons for endorsing many, if not most instances of the 
practice of bonded labor, reasons that are intuitively plausible. But each 
theory also ignores or dismisses other considerations, such as those that 
I raised in earlier chapters, that might lead us to view  these very same  
instances of labor bondage more critically. 

 I argue that neither theory fully accounts for our objections to bonded 
labor, objections that are codifi ed in the laws of developed capitalist 
countries. In the United States, for example, there are important restrictions 
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on labor contracts: the state does not enforce voluntary slavery contracts, 
debt slavery, specifi c performance as a remedy for breach, or contracts 
that are considered “unconscionable.” Libertarianism and Paretianism do 
not adequately account for these restrictions. Moreover their failures to 
do so are  interesting;  they support my claim that we cannot rely on abstract 
concepts of freedom, equality, and externality to evaluate market 
exchanges. 

 In considering the adequacy of these theories to account for our 
objections to bonded labor, I distinguish between two important 
dimensions of bonded labor: the background circumstances in which 
bonded labor arises (ideal versus nonideal markets) and the nature of 
the agent whose labor is bonded (adult laborer versus child laborer). 
With respect to the fi rst dimension, bonded labor arrangements tend to 
arise in desperate circumstances, where they exploit the vulnerabilities of 
the most vulnerable and make some people utterly dependent on the will 
and whims of other people. 

 Even in more ideal circumstances, where there are no market failures 
and no dire poverty, we still have reasons not to enforce labor bondage 
agreements. Beginning with the case of children, I build on my argument 
in chapter 7, arguing that bondage of children’s labor can stunt the 
development of the capacities they will need to be able to stand as social 
equals. Bondage prepares children for a life of servility based on 
“misunderstanding one’s rights  . . .  (or) placing a comparatively low 
value on them.”  7   I then suggest that my argument about children can 
provide a lever to mount an objection to binding the labor of adults; 
perhaps if the capacities to stand as an equal can be stunted by bonded 
labor arrangements, they can also be lost. I draw on some empirical 
evidence to suggest that the capacity for autonomy is, as John Stuart 
Mill put it, “in most natures a very tender plant, easily killed, not only 
by hostile infl uences, but by mere want of sustenance; and in the 
majority of young persons it speedily dies away if the occupations to 
which their position in life has devoted them, and the society into which 
it has thrown them, are not favorable to keeping that higher capacity in 
exercise.”  8   

 The central idea I defend here is that where certain competitive 
markets undermine or block egalitarian relationships between people, 
there is a case for market regulation, even when such markets are 
otherwise effi cient or arise on the basis of individual rational choice.  9      
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  L I B E RTA R I A N I S M  

  Libertarians believe in the principle of freedom of contract within the 
bounds of justice. If two or more rational adults agree to an exchange, 
then, provided that they are actually entitled to the goods they are 
exchanging and that no one else’s rights are thereby violated, the 
government (and other agents) ought not to interfere. In Robert Nozick’s 
pithy formulation, libertarians do not forbid “capitalist acts between 
consenting adults.”  10   Whereas economists typically value free market 
exchange as an instrument of effi ciency, the ability to freely exchange 
one’s own property is seen by libertarians as closely connected to the 
freedom and inviolability, the separateness and sanctity, of the individual 
person.  11   

 In evaluating the permissibility of a particular bonded labor contract, 
a libertarian will consider whether the goods and services to be exchanged 
were acquired by legitimate means and whether or not the exchange was 
voluntary. If these conditions are met, then according to the libertarian 
the exchange should be allowed. In  Anarchy, State and Utopia  Nozick 
claims that respect for the principle of freedom of contract entails that 
individuals even have the right to sell themselves into slavery.  12   

 Because the libertarian justifi cation of the freedom to participate in 
bonded labor or slavery contracts refers to the idea of voluntary choice, 
its application seems to depend on an understanding of what makes an 
act of exchange voluntary as opposed to coerced.  13   What coercion 
consists of, however, is an elusive matter; the distinction between offers 
that are coercive and those that are not is notoriously diffi cult to draw. 
As I noted in chapter 1, coercion rarely takes the form of direct 
compulsion that deprives individuals of all choice. Even when a gunman 
threatens “Your money or your life,” what makes the offer coercive is 
clearly not that you have no power to choose. 

 On Nozick’s account, what makes an offer coercive is that it decreases 
an agent’s position with reference to her legitimate baseline situation.  14   
Even though an individual confronted with a gunman’s threat might 
well decide freely to hand over her money, she is coerced given that the 
gunman has no right to her money and that by taking it he impermissibly 
worsens her situation with respect to her legitimate entitlements. 

 Nozick’s point is that coercion is essentially a normative concept.  15   
Two people can agree on all the facts about an exchange and still reasonably 
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disagree as to whether one party to the exchange was coerced by the other. 
Whether or not they each fi nd an offer coercive is dependent on their 
prior determination as to whether the coerced party had a legitimate 
entitlement that was violated. The reason that the extreme constraints an 
agent faces due to poverty, lack of education, and so forth would be said 
to render her action coerced is if she has a right, of some kind, not to be 
in such circumstances. 

 Libertarians of course do not generally think that the state has any 
affi rmative duty to improve the background circumstances of an 
individual, no matter how bad these circumstances are. In thinking 
about the legitimacy of bonded labor contracts, then, a main issue 
between libertarians and their egalitarian critics concerns the nature of 
agents’ underlying entitlements: the morally acceptable baseline for 
agreeing to (or threatening not to) contract. 

 What kind of underlying entitlements, particularly with respect to 
property, do libertarians think people have? Libertarians tend to think 
that property rights rest on something like the rights of fi rst claimants.  16   
As long as a landlord was the fi rst to produce goods on the land or 
acquired property in land via a voluntary transfer from the fi rst claimant, 
libertarians will grant the landlord an exclusive right to determine how 
this land is used. On the libertarian view, the state acts unjustly if it 
prevents the landlord from using his land and the surplus that it 
generates as he wishes. If an individual landlord wishes to loan some of 
his surplus to others, then he should be free to decide the terms under 
which he is willing to forgo the private use of some of his own resources. 
It is the landlord’s piece of good luck if he fi nds others willing to accept 
his highly unequal terms, but, on the libertarian view, this good luck 
generates no injustice.  17   

 Although libertarianism is often seen as the theory most compatible 
with a pure form of capitalism, it can also embrace and justify a system of 
voluntary feudalism that includes serfdom.  18   Indeed if a feudal lord acquired 
his land by fi rst title and offered employment on his land to only those who 
wished to live under his protection and accept his terms, a libertarian like 
Nozick would condemn state intervention to limit his power. This means 
that at least some versions of libertarianism are compatible with the 
permanent direct subjection of one individual to another.  19   

 A libertarian who puts great weight on initial just acquisition would 
point out that in fact much of the lord’s initial acquisition during 
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feudalism was based on plunder, fraud, and violence. Libertarians do 
not accept as legitimate agreements based on force or fraud. If the 
agreements reached between a landlord and a bonded laborer had dirty 
origins—if they are based in employer malfeasance or maintained only 
by physical violence—then this is a reason for not respecting these 
agreements.  20   

 Not all libertarians worry about the origins of property rights; some 
emphasize the importance of respecting individual rights in property, 
however these rights have been erected.  21   But even these libertarians 
recognize  some  limits on private property rights.  22   As we shall see below, 
even Nozick argues that a person cannot legitimately acquire all of the 
water in the world. Some libertarians might argue that individuals have 
a nonalienable right to self-ownership, so that they cannot contract 
themselves into permanent slavery, although everything short of 
permanent slavery is acceptable.  23   

 Let’s consider in more detail the example of a very poor laborer who 
has agreed to bond himself to a landlord in order to attain a loan. In 
theory a state can set limits on the private property rights involved in 
this transaction in a number of very different ways:  24      

       1.     The state can accept that it has an affi rmative duty to give the 

laborer subsistence income or other employment choices to enlarge 

her background alternatives. If she still enters into the bonded labor 

contract, it can refuse to enforce the contract.  

      2.     The same as (1), except that if the laborer under improved circum-

stances still enters into the bonded labor contract, the state will now 

enforce the contract.  

      3.     Although it has no affi rmative duty to improve the background 

options of the laborer, the state can refuse to enforce the bonded 

labor contract in any fashion, even if the laborer defaults.  

      4.     The state can refuse to enforce the bonded labor contract and make 

it a crime for anyone to solicit voluntary servitude arrangements 

with workers. It can prosecute the landlord.  

      5.     The state can enforce the contract through specifi c performance 

and require the laborer to work for the lender until his debt is 

repaid but alter the substantive terms of the exchange to make it 

less lopsidedly favorable to the landlord. For example, the state can 

set legal limits on the amount of interest that a lender can charge 

for a loan.  
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      6.     The state can refuse to enforce the contract through a specifi c 

performance decree but give the employer some other sort of 

monetary or equitable remedy (e.g., allowing the employer to garnish 

the wages of the employee when she goes to work for someone else).  25    

      7.     The state can enforce the contract as written through a specifi c 

performance decree, and in the event the employee fails to comply 

with it, prevent her from working for anyone else.  

      8.     Same as above, but the state can enforce the decree by jailing the 

employee if she defaults on her loan.      

   Which of these scenarios is a libertarian committed to accept? 
Libertarians do not generally hold that the state has any affi rmative 
obligation to improve the background circumstances of a laborer, and 
hence they tend to reject (1), (2), and (5). Libertarians believe that 
treating individuals with respect precludes the state from compelling 
them to transfer any of their resources to others, even if those others are 
in dire need. But in practice almost no libertarian would go all the way 
to either (7) or (8). Nozick, for example, doesn’t; when faced with some 
de facto monopolistic markets, such as a monopoly over water in a 
desert, he won’t even go as far as (6).  26   

 In  Anarchy, State and Utopia  Nozick defends a version of the “Lockean 
proviso,” which argues that to be legitimate an initial act of appropriation 
must not leave anyone worse off than he would have been had there been 
no appropriation at all.  27   This appeal to the Lockean proviso, and to 
welfare-based restrictions on the principle of freedom of contract, sits 
uncomfortably within the confi nes of libertarian theory.  28   After all, the 
libertarian’s commitment to freedom of contract is supposed to be justifi ed 
 independently  of its consequences for human welfare. For once we admit 
that the welfare consequences for individuals can form a basis for 
evaluating other people’s entitlements, why should we not contrast the 
property regime embraced by libertarians with other alternatives, such as 
a redistributive welfare state that limits background property rights and 
redistributes income? Perhaps a poor landless peasant would be better off 
under some alternative form of ownership than he would be under a 
libertarian regime of private property. At the very least the peasant might 
be better off if his background assets were more equal to his employer’s. 

 It is striking how strongly Nozick’s version of the Lockean pro-
viso resembles the Pareto effi ciency criterion appealed to by welfare 
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economists.  29   However, even if we admit some version of the Lockean 
proviso, it won’t necessarily kick in with respect to bonded labor 
arrangements. What if the employer’s monopolizing power is based not 
on appropriated natural resources such as land, but simply on social 
power and capital? Nozickean libertarians would deny the application 
of the proviso at all in that situation. 

 Of course the fact that libertarians think that people can legitimately 
enter into bonded labor agreements does not itself entail that they think 
that the state is  required  to enforce such agreements in any particular 
way (or even to enforce them at all. Nozick himself says surprisingly 
little about the enforcement of rights). My point, however, is that there 
is nothing in Nozick’s libertarian theory that  rules out  the state’s 
demanding that a laborer comply with the terms of his contract by 
specifi c performance or imprisoning him if he fails to perform his part 
of the agreement. Further it would seem that for Nozick the state may 
have a duty to refrain from interfering with the private enforcement of 
these contracts, which implies its recognition of them. 

 A libertarian might yet have another objection to press against at 
least some bonded labor arrangements. As we saw in chapter 7, most 
children who work are put to work by their parents. Libertarians might 
claim that parents are not entitled to bond the labor of their children, at 
least not into adulthood. To the extent that the libertarian defense of the 
principle of freedom of contract rests on the idea that individuals are 
voluntarily contracting on their own behalf, or for others who have 
(voluntarily) designated them to act on their behalf, there is room for 
libertarian criticism of practices that involve parents using their 
children’s labor as collateral for their own loans. 

 Like most libertarians (and to be fair, most political philosophers), 
Nozick says little about children’s positive rights.  30   In fact some libertarians 
argue that although it would be a good thing if parents cultivated their 
children’s abilities, they have no obligation to do so. Their only obligation 
is not to harm their children.  31   Of course to identify “harm” to children 
we have to know the appropriate baseline for comparison. There are 
tricky issues here for libertarians because young children cannot provide 
for their own needs but require  others  to do so for them.  32   Do children 
have substantive rights over the time and caring labor of their parents? 

 Whatever baseline of entitlement we take young children to have will 
be closely connected to the entitlement of their parents. If children have 
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a right not to starve, then the best way to ensure that right may be to 
improve the background circumstances of their adult parents. Again 
this is a strategy that libertarians generally reject. 

 Moreover, as I emphasized in chapter 7, children are not born with 
all the requisite capacities for making choices, acting justly, and 
supporting themselves. The development of an independent individual 
depends on, among other things, nourishment, education, information, 
and favorable social circumstances. In particular children raised to be 
servile laborers tied to a single employer for a lifetime will likely lack the 
habits and dispositions that enable them to see themselves as rights 
bearers and independent sources of moral claims. Indeed children 
whose parents are bonded laborers may fi nd their own self-conceptions 
shaped by the relations of domination and subordination around them. 
If this is so, there is a long-term instability to a libertarian regime that 
does not prevent the bondage of children’s labor: it will fail to reproduce 
itself because it will create people who lack the dispositions and capacities 
to sustain libertarian values and conceptions of the self.  33   

 With the exceptions of malfeasance and children, then, many 
libertarians have no principled objection to even lifelong bonded labor 
arrangements, as long as the baseline entitlements of the contractors are 
legitimate and the contracts freely entered into. They have no principled 
objections to feudal serfdom arrangements, so long as these were 
established by contract rather than by birth or conquest. Ironically, far 
from being the natural ideology for a capitalist society, libertarianism 
has diffi culty representing capitalism as a  moral  advance over feudalism, 
to the extent that its rise depended on curtailing feudal property rights 
over labor.  34      

  PA R E T I A N  W E L FA R E  E C O N O M I C S  

  Welfare economics evaluates institutions in terms of whether they make 
people better or worse off. Typically, as we have seen, welfare economists 
operate with a view of human welfare (or well-being) that identifi es it 
with the satisfaction of preferences.  35   Unfortunately the extent to which 
the preferences of different individuals are satisfi ed is diffi cult, if not 
impossible to compare. Recall, however, that welfare economists do 
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have a way of comparing social states without comparing individual 
preferences: by using the concept of a Pareto optimum. 

 There is a large literature that argues that under certain assumptions, 
the practice of labor bondage is a Pareto improvement, even if it is not 
Pareto optimal. A Pareto improvement is a change in a social state that 
leaves at least one person better off and no one worse off. Bardhan shows 
that landlords have incentives to offer such long-term contracts to avoid 
costly recruitment of workers in the peak season.  36   He also argues that 
such contracts can provide risk-averse laborers with insurance against 
income fl uctuations through varying seasons and risk-neutral landlords 
with assured cheap labor during peak season.  37   Braverman and Stiglitz 
analyze how labor-tying contracts can give incentives for agricultural 
laborers to work more productively in the slack season.  38   Srinivasan 
argues that attempts to reduce the landlord’s power by restricting 
his credit activities will lower agrarian output and make tenants 
worse off.  39   

 Of course the Paretian evaluation of bondage as  an improvement  
depends on, among other things, the assumption that the parties to an 
agreement are rational and have adequate information. But a peasant 
who agrees to borrow from a lender at the interest rate of 20 percent per 
month may not understand what he is actually agreeing to. A positive 
evaluation also depends on the absence of signifi cant transaction costs. 

 What about under more ideal conditions, where there is adequate 
knowledge and no transaction costs? In such a world wouldn’t Paretians 
have to reject restrictions on the freedom to contract as ineffi cient? 
Doesn’t prohibiting a landlord and peasant from contracting as they 
wish stand in the way of obvious gains from trade? 

 Not necessarily. When an individual acts so as to maximize his 
welfare, we should not assume that he does so within a set of constraints 
that is exogenously defi ned. The set of choices that an agent faces is 
often endogenous. Allowing laborers the option to bond themselves to 
their creditors may make alternative options (that the laborers would 
actually prefer) unavailable to them.  40   

 Recall the example of child labor. For an individual family, child 
labor may look to be the family’s best option. At the same time, however, 
the widespread availability of child labor can serve to drive down the 
wages and skills of the adult laborers, thus making child labor necessary 
for every family. The institution of child labor thus restrains the set of 
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alternatives available to poor families so that they now have no better 
choice than to send their children to work. This is an important point of 
“moral mathematics” stressed by Derek Parift. Our evaluation of a set of 
acts need not be the same as our evaluation of each act contained within 
the set.  41    Although an individual act (token) of child labor may be Pareto 
improving when we consider its consequences for a single poor family, the 
practice (type) of child labor may make other families worse off by changing 
the range of options that are open to them . 

 When evaluating social policies about markets it is also important to 
recognize that there are often multiple equilibria, all of which are Pareto 
optimal. For example, for a given society, there can be one optimum 
with child labor and low adult wages and another optimum with high 
adult wages and no child labor. Which one is reached depends on the 
background entitlements that agents have, the rules of the game, so to 
speak. Those rules make some outcomes more likely than others. 

 The fact that Pareto optima are rarely unique reveals some interesting 
limits of the Paretian justifi cation of labor bondage. First, by revealing 
the ways that the set of choices an agent faces are endogenously deter-
mined, we undercut one classic defense of the market. That is, the 
recognition of the endogenous nature of choice sets leaves open the question 
of institutional evaluation. If two different systems create and satisfy 
different preferences, on what grounds should we choose between them? 

 Second, the endogeneity of choices shows us that the distinction 
between a voluntary choice and an imposed form of servitude is not so 
clear. Powerful agents often act to restrict the set of choices open to less 
powerful agents, who then choose the best option that is now available. 
(Indeed the choices of poor peasants are inevitably made against a 
background of property rights and market institutions that they are not 
able to choose.) Permitting child labor is in the interests of some employers 
because it provides them with a cheaper source of labor than adults. Such 
employers may seek to manipulate the choice environment. 

 Third, the endogeneity of agents’ preferences and choice sets in bonded 
labor suggests that in some exchanges the parties themselves—their 
culture, their values, and their preferences—might be partly constituted 
by the exchange itself. This insight—that certain kinds of exchanges not 
only distribute things but also distribute power and shape the kind of 
people we become—is missing from the conventional welfare economist’s 
approach to markets.  42   If we incorporate the idea that our preferences 
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and capacities are not fi xed into our economic models, then we cannot 
ignore the ways that a set of social arrangements is likely to change us. 

 Of course, there is no reason that welfare economists must limit 
themselves to Paretianism. As we saw, there are other conceptions of 
 effi ciency , in particular the idea of  potential  Pareto improvements: 
Kaldor-Hicks effi ciency. As we saw earlier, this idea is behind cost-benefi t 
analysis. In theory, if banning child labor raised the productivity of adult 
labor enough (perhaps by stimulating increased employer inputs into 
developing adult skills) so that winners could compensate the losers, 
then the ban would be justifi ed. 

 There are also other conceptions of  welfare : one could move away 
from the assumption that preference satisfaction is the correct measure 
of welfare. Amartya Sen’s view describes certain basic functionings, 
“beings and doings,” that an individual needs to achieve a certain quality 
of life. These basic functionings include nourishment, literacy, life 
expectancy, satisfying work, and the ability to appear in public without 
shame. Well-being, understood as quality of life, does not consist 
exclusively in a person’s level of subjective preference satisfaction but is 
primarily a matter of the objectively defi ned functionings that she 
actually achieves. If we accept Sen’s view, we might try to rank alternative 
equilibria in terms of the important functionings that they actually 
make open to people. We might also want to include such considerations 
as whether the contracting parties live at the mercy of their creditors, 
and whether they have a role in determining the choice sets they face.  43   
This will take us beyond considerations of welfare.    

  W H Y  B O N D E D  L A B O R  I S  N OX I O U S  

  Although bonded labor can be the product of an agreement and although 
it can improve an individual worker’s welfare, it has other features that 
make it noxious.   

  Vulnerability   

 Labor bondage arises in circumstances in which some people lack the 
resources to protect themselves against life-threatening hunger due to 
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crop failures or seasonal unemployment. Lenders take advantage of the 
vulnerability of workers in these situations, offering credit on terms that 
are well below what people who were less desperate would accept.  44   The 
background desperation behind this agreement arouses our suspicion that 
the exchange is unfair. Perhaps in more ideal circumstances we could 
imagine bonded labor that did not arise on the basis of a desperate exchange 
and that was not exploitive. But this consideration certainly underwrites 
our moral repugnance at the existing practices of labor bondage.    

  Weak Agency   

 Most people who enter into bondage are innumerate and illiterate. It is 
not plausible to think that they understand the terms of the loans that 
they are accepting.  45   Although most bondage arrangements allow for 
the termination of the contract once the debt is repaid, in practice these 
arrangements often last a lifetime. Bonded laborers are not free to leave 
their employment, even when they can obtain employment on better 
terms (and thus accelerate repayment of their debt). Agricultural 
workers in India and Pakistan, where labor bondage is a frequent 
occurrence, rarely pay off their debts in their own lifetime. When they 
die before their debts are repaid, their children and grandchildren are 
sent to work in their place. 

 If they have the information, why shouldn’t people be able to contract 
themselves to an employer for a lifetime? I think that no one should be 
able to bind her future self in such a manner because people have what 
I have called a basic agency interest, which includes maintaining some 
arena for choice and decisions. Moreover bondage not only involves a 
surrender of decision making, but it gives this power to another person. 
I have argued that any society is harmed by the dependency and servility 
of its members. But even those who disagree and think that maintaining 
minimal autonomy is not a basic interest, or deny that relational equality 
is an important value, should be concerned that such arrangements 
have the potential for very harmful individual outcomes. Not only does 
an individual lack complete knowledge about her future self—what I 
have been calling weak agency—but her conditions are likely to change 
in ways that she cannot now predict and in which, having surrendered 
her independence, she may be very badly off. Given the potential for 
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extreme harm it makes sense from a regulatory standpoint to set down 
guidelines (e.g., no lifetime contracts without exit) that minimize the 
risk of future serious harm.    

  Extreme Individual Harms   

 In practice bonded workers lack the freedom to disobey their employer’s 
commands, no matter how arbitrary, humiliating, or personally costly 
such commands are. Workers are expected to answer to their employer’s 
demands around the clock both in the fi elds and in their own homes. 
Although poor peasants retain some formal control over their bodies 
and their labor, in bonded labor arrangements they most often lack any 
meaningful substantive control. Like the worker in a company town, 
the bonded laborer lives in complete dependence on his employer, 
vulnerable to the employer’s whims and abuse. 

 Research shows that labor bondage is not only a contractual 
phenomenon, but also a psychological one. In a study of workers held 
in debt bondage in northeastern Brazil, subject workers referred to their 
employers as men ( homens ) and to themselves as goats ( cabras ), perhaps 
indicating their social subordination.  46   Studies have also reported on 
the role of social norms in preparing women and lower-caste men for 
lives of submissiveness and compliance. Women who have been 
abducted as sexual slaves and children who have been repeatedly sold 
sometimes return to their owners when freed. 

 Consider the example of Baldev, a bonded laborer who managed to 
free himself through a windfall inheritance from a relative. Two years 
later, lacking any preparation for freedom, he reentered bondage. In an 
interview, he explained: 

 After my wife received the money, we paid off our debt and were free to do what-

ever we wanted. But I was worried all the time—what if one of our children got 

sick? What if our crop failed? What if the government wanted some money? Since 

we no longer belonged to the landlord, we didn’t get food everyday as before. 

Finally, I went to the landlord and asked him to take me back. I didn’t have to 

borrow any money, but he agreed to let me be his halvaha [bonded plowman] 

again. Now I don’t worry so much; I know what to do.  47   

   Baldev places little value on his ability to make decisions, exhibiting 
a condition that, following the philosopher Thomas Hill, I will call 
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 servility .  48   A servile person not only refuses to press his rights in certain 
cases, but does not see himself as having rights in the fi rst place. Even 
when he is able to walk away from bondage his mind is unfree, shaped 
by a world in which others have always made decisions for him. 

 For workers who have been bonded for decades and whose employers 
constantly reinforce their inferiority and the preordained nature of their 
bondage, it can be frightening to contemplate disobedience or fl ight. 
Bonded workers are often purposely isolated from nonbonded laborers 
so that their horizons remain narrow and their aspirations low. In such 
circumstances they may well come to believe that their servility is the 
way things must be, inevitable and right.  49   

 These aspects of labor bondage are reasons not to enforce or support 
such arrangements even where they arise through an agreement and 
represent subjective welfare improvements. Baldev may be happier as 
a bonded laborer since this is the life he has been prepared for. But the 
state has good reasons not to lend its support to arrangements that 
depend on the exploitation of the vulnerabilities of the most vulnerable, 
permanently bind one person to another, give one person inordinate 
power over another, or undermine the capacities of individuals to 
stand in society as equals. Arguably several of these reasons are relevant 
to the desperate and nonideal circumstances under which bondage 
arises. But the example of Baldev also directs our attention to the need 
for society to produce and reproduce certain capacities in its 
members. 

 Every society depends on its members having the capability to behave 
in ways that realize that society and reproduce it in their actions, 
preferences, and habits of mind. In particular democratic societies 
depend on the ability of their citizens to operate as equals. This means 
not only that in such societies people have equal rights, but also that 
they  see themselves  as having equal basic rights,  understand  and act on 
the requirements of justice, and  accept that they and others are  self-
authenticating sources of claims who do not need to ask permission to 
have and make demands. 

 Work occupies a large fraction of most adults’ time and attention. 
The idea that work is a source of personal development has received 
support in experimental studies. Researchers have found, for example, 
that the way work is organized has a real and substantial impact on 
psychological functioning.  50   Studies have measured the effect of work 
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organization on workers’ capacities for independence, attitudes toward 
conformity, self-concept, and sense of moral responsibility. 

 In thinking about labor markets our evaluative frameworks will miss 
important normative dimensions of such markets if we think only in 
the terms of libertarianism or Paretianism. As the classical economists 
understood, in free labor markets not only are  preferences  created, but 
also certain  skills and capabilities  are enabled while others are hindered 
or eroded.  51   If egalitarians are to embrace the aim of ensuring that 
people have the ability to stand in society and relate to one another as 
equals, then they cannot be indifferent about the effects of institutions 
on skills and capabilities. Our evaluation of institutions, including 
markets, thus needs to consider their possible effects on human 
motivations, aspirations, and capabilities.     

  W H AT ’ S  S O  S P E C I A L  A B O U T 
L A B O R  B O N DAG E ?  

  Most labor contracts involve at least one of the parties surrendering 
some aspects of control over herself. Furthermore many unskilled 
workers who retain the formal ability to exit from their employers have 
no realistic alternative options. Finally, it is unclear whether the practice 
of bonding labor is inherently hostile to the capacities needed for 
independence and equal social relations. Aren’t there forms of contract 
that, while enacting “specifi c performance” or restrictions on a worker’s 
ability to exit, are perfectly compatible with equality of social relations? 
What about professional sports players tied to a particular team, or 
soldiers?  52   

 Undoubtedly many of the problems associated with bonded labor 
have to do not with the bondage per se, but with extreme poverty, lack 
of education, imperfect information, incomplete credit markets, and 
lack of decent alternatives for the poor. These considerations are 
important for the assessment of the practice, just as they are important 
for the assessment of prostitution and contract pregnancy. But I do not 
believe that they exhaust our reasons to be concerned with employment 
contracts. Some labor contracts are affronts to the equal standing of the 
agents by their overt content. In this category would likely fall slave 
contracts and contracts that allow an employer to sexually harass his 
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employees in exchange for a wage. Other contracts may be objectionable 
because of their scope. People frequently enter into agreements that 
bind their future selves (that’s what most contracts do, after all), but 
we have reasons to reject what are effectively  permanent  labor-tying 
contracts. To the extent that we value allowing people to form, revise, 
and act on their conceptions of value, we have strong reasons to allow 
people to retain the legal right to exit (at some point) from their 
employment relationships with other adults and not to make 
irreversible permanent agreements. To the extent that we seek to place 
limits on the power that one person can exercise over another to 
maintain the conditions for individual freedom and equality, we have 
strong reasons not to enforce permanent labor-tying contracts even 
when they offer fair remuneration and are the products of an 
agreement. 

 Refl ecting on what is special about bonded labor prompts us to 
consider (again) the meaning of equality. Labor movements have long 
recognized the centrality of concerns about the social bases of self-
respect in negotiating contracts.  53   Workers have struck not only over 
wages and hours, but also for the right to organize and for the 
establishment of limits on the non-job-related discretionary power of 
their employers. More generally, liberal societies have typically placed 
limits on the authority that one person has over another; they do not 
enforce “specifi c performance” in the majority of contracts, they do not 
enforce contracts whose terms are considered unconscionable, and they 
do not throw people into prison for nonpayment of a debt. Such societies 
also recognize the right of people to divorce one another, even after they 
have pledged lifelong fi delity.    

  C O N C LU S I O N  A N D  I M P L I C AT I O N S  

  Two important schools of thought, Paretian welfarism and libertarianism, 
are committed in theory to an ideal market without limits. Neither theory 
would condemn bondage contracts, or indeed voluntary slavery contracts, 
in principle. Instead such arrangements are condemned insofar as they 
generate externalities, refl ect imperfect information, are the effects of 
incomplete markets, or are based on physical force or theft. 
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 Ironically neither theory has the resources to fully appreciate 
capitalism’s advance over its feudal predecessor. Capitalist markets are 
not facts of nature, but are shaped by social preconditions, including 
underlying entitlements and social norms. In order to transform feudal 
relations, capitalism had to limit property rights and transform the ways 
people related to one another, conceived of one another, and indeed 
conceived of themselves. To appreciate the magnitude of this 
transformation, contrast the idea of equal citizenship with Augustine’s 
idea of natural servitude: 

 It is you [the Catholic Church] who make wives subject to their husbands  . . .  by 

chaste and faithful obedience; you set husbands over wives; you join sons to their 

parents by a freely granted slavery, and set sons above their parents in pious dom-

ination.  . . .  You teach slaves to be loyal to their masters.  . . .  You bind all men 

together in the remembrance of their fi rst parents, not just by social bonds, but 

by some feeling of their common kinship. You teach kings to rule for the benefi t 

of their people; and you it is who warn the people to be subservient to their 

kings.  54   

  This conception of servility as the cement of society is completely 
alien to our own moral and political universe in the West. But millions 
of people in the developing world have no rights against employer 
violence, little political voice, and few civil rights and are routinely 
exploited, sexually abused, traded to others, or simply disposed of. 
Bonded labor thrives in societies without compulsory education (either 
in law or, more typically, in practice), with weak rule of law, weak formal 
credit and labor markets, and weak rights of exit and where caste-like 
social divisions and confl icts are common.  55   That’s not capitalism, that’s 
feudalism.     
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          9 
Ethical Issues in the Supply and 

Demand of Human Kidneys  

    Societies sometimes ban the sale of goods whose supply they actually 
wish to support or encourage.  1   Examples include bans on markets in 
votes, children, and human organs. In the United States sales of organs 
such as kidneys are currently illegal, and those needing transplants must 
rely on altruistic donation. From an economic perspective, an organ ban 
appears ineffi cient, as it seems likely that payments to donors would elicit 
greater supply, thereby reducing chronic shortages. From a libertarian 
perspective, a ban on organ sales is an illegitimate infringement on per-
sonal liberty; allowing people to sell their own body parts is merely a way 
of recognizing their legitimate sphere of control.  2   Nonlibertarian propo-
nents of a market in human organs also argue that a ban on sales is mor-
ally dubious because lives would be saved by the increased supply. 

 The idea of establishing a kidney market is now attracting unprece-
dented support among those involved in transplantation, as well as among 
economists and medical ethicists. This chapter examines the values at stake 
in the debate about organ markets, drawing on the framework I developed 
in chapter 4. But I also raise a distinct consideration that is relevant to 
these markets: the link between markets and motives. Unlike the cases of 
child labor, bonded labor, sex, and surrogacy, we have an interest in moti-
vating people to act in ways that increase the supply of transplant organs.    

  B R I E F  BAC KG RO U N D :  T H E  S TAT U S  Q U O 
S YS T E M S  O F  K I D N EY  P RO C U R E M E N T  

  Despite the prima facie case for organ markets just noted, kidney selling 
is currently illegal in every developed society in the world.  3   The United 
Nations and the European Union have instructed their member countries 
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to prohibit the sale of body parts. The World Health Organization has 
interpreted the Universal Declaration of Human Rights as prohibiting the 
sale of organs. Indeed most of the globe’s countries have enacted legal 
bans of such sales, although states differ dramatically in their enforcement 
capacity, and a black market thrives in many countries. 

 In the United States people can donate their kidneys after death or while 
they are alive only out of altruism. The Uniform Anatomical Gift Act, 
drafted in 1984 (the same year the National Organ Transplantation Act was 
enacted), made it illegal for anyone to receive any payment, or “valuable 
consideration,” for providing an organ. Instead those who need kidneys 
must rely largely on individual or social exhortation to induce people to 
donate. The result is that most live donations come from close relatives or 
intimates, with parents entrusted to make decisions about whether a child 
can serve as a donor for a sibling or relative. Individuals have a right to 
donate their kidneys to loved ones, but not a right to sell them. 

 Cadaver organs in the United States come from two main groups: 
those who explicitly consented to have their organs used after their 
death, whether through a living will or indicating a wish to be a donor 
on a driver’s license, and those who are  presumed  to have consented. 
More than fi fteen states rely on presumed consent laws, whereby some-
one who undergoes a mandatory autopsy (often in the context of a 
homicide) is presumed to have consented to the use of some of his 
organs unless he explicitly objected to such donations prior to his death.  4   
(In the United States presumed consent laws are limited to bodies under 
the authority of the coroner or medical examiner.) 

 Individuals also have the right  not  to donate their organs;  no  society 
makes kidney donation mandatory. Current U.S. law protects living 
persons from having their organs taken from them without their con-
sent, even in cases in which another person’s life is at stake.  5   If exhorta-
tion fails to secure an organ, the person needing the donation has no 
(legal) recourse but instead must wait his turn on the transplant list.  6   
Currently there are long queues for obtaining a kidney. In the United 
States alone there were more than fi fty thousand Americans on the wait-
ing list for a kidney in 2003. That same year there were twelve thousand 
donors.  7   This means that thirty-eight thousand people were carried over 
onto the 2004 waiting list, along with the year’s new additions to that 
list. Many people wait years before an organ becomes available. Several 
thousand people die each year in the United States alone while waiting 
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for an organ transplant.  8   Some of these people would not have died had 
an organ been available for them at the time they needed it most.  9   

 A number of European societies rely on an opt-out system of organ 
procurement rather than the opt-in system used in the United States. In 
many nations—including Austria, Belgium, Denmark, Finland, France, 
Italy, Luxemburg, Norway, Singapore, and Spain—all individuals are 
presumed to consent to allow their organs to be used after their death 
for the benefi t of others. In an opt-out system the default position is that 
every individual’s organs are available on her demise, although each 
individual is permitted to rebut the presumption (to opt out), usually 
signaled by an explicit notation on a driver’s license.  10   

 Moving toward an opt-out baseline allocation system could be a jus-
tifi ed social policy if it saved lives, but it does not appear to solve the 
shortage of organs needed for transplant. Shortages remain in many 
European countries, including in those that rely on opt-out allocation 
systems.  11   In fact some studies suggest that the choice of opt-out systems 
over opt-in systems often makes little difference to the ultimate numbers 
of organs procured.  12   This result might seem counterintuitive, but there 
are three reasons why changing the default starting point might not 
increase the yield of organs. First, many countries with opt-out systems 
give relatives a right of refusal with respect to cadaveric donations, even 
when the deceased indicated support for such donations. And relatives 
frequently choose to forgo donation for religious or personal reasons. 
Second, many procured organs are simply not suitable for transplanta-
tion; the deceased may have been very old or very sick or not found in 
time for his organs to be useful after death.  13   And the ability to effec-
tively procure an organ, to safely and quickly remove it and deliver it for 
transplantation, seems to depend crucially on institutional factors.  14   
Third, given burgeoning rates of obesity and diabetes and longer life 
spans, the numbers of people needing kidney transplants continues to 
grow at a faster rate than do increases in the supply.    

  A N T I - M A R K E T  C O N S I D E R AT I O N S  

  As we have seen, the free market has considerable appeal: freedom of 
contract is taken to promote liberty; competitive markets are supposed 
to pay each input what it deserves (its marginal product); and markets 
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tend to be extremely effi cient mechanisms for the production and 
distribution of goods. Given the shortages in available kidneys and the 
strong interests at stake, it is not surprising that when a kidney was 
offered for sale on eBay the bidding reached $5.8 million before being 
shut down by the administrators of the site because the sale would 
violate U.S. law.  15   

 Despite such considerations, I think there are reasons to be wary of 
jumping on the growing bandwagon for a market in human kidneys. 
Some of these reasons turn on nonideal features in a nonideal world 
and can be addressed through regulation; some of these reasons would 
hold in any realistic world.   

  Does a Market Ban Necessarily Decrease the Supply 
of Available Organs?   

 In his famous study,  The Gift Relationship , Richard Titmuss argued that 
a purely altruistic system for procuring blood is superior to a system 
that relies on a combination of altruistic donation plus a market.  16   Com-
paring the American and British systems of procuring blood, he dem-
onstrated that a system of donated blood (the British system) is superior 
in quality to a system that also uses purchased blood (the American 
system), in part because blood sellers have a reason to conceal their ill-
nesses, whereas altruistic blood donors do not. Furthermore Titmuss 
claimed that offering fi nancial incentives for blood leads those in need 
of money to supply too frequently, endangering their own health. 
According to Titmuss, an altruistic system is not only more ethical, but 
it also produces a blood supply of higher quality. 

 Titmuss also argued, to the surprise of many economists, that a 
system that relied only on altruistic donation might be more  effi cient  
than a market system for blood. He claimed that, with respect to blood, 
the introduction of markets “represses the expression of altruism [and] 
erodes the sense of community.”  17   If blood is treated as a commodity 
with an associated price tag, some people who would have donated 
when doing so bestowed the “gift of life” now decline to donate. There-
fore blood supply would not necessarily be increased by the addition of 
a market; indeed Titmuss hypothesized that the net result of introducing 
a market for blood in England would be  less  blood of inferior quality. 
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 This might seem surprising. Insofar as we are simply adding a new 
choice (i.e., selling blood) to a set of existing options, why should any of 
the existing options (i.e., donating blood), or their attractiveness to 
altruistic individuals, change?  18   Why should policies that appeal to 
self-interest also lead people to act in a less public-spirited way? 

 Consider the following real-life experiment, which illustrates the mar-
ket effect that Titmuss conjectured on motivation. Faced with parents 
who habitually arrived late to pick up their children at the end of the day, 
six Haifa day care centers imposed a fi ne for such parental lateness. They 
hoped that the fi nes would give these parents a self-interested reason to 
arrive on time. The parents responded to the fi ne by  doubling  the amount 
of time they were late.  19   Even when the fi ne was revoked three months 
later the enhanced lateness continued. One plausible interpretation of 
this result is that the fi ne undermined the parents’ sense that they were 
morally obligated not to take advantage of the day care workers; instead 
they now saw their lateness as a commodity that could be purchased. 

 This result has been replicated using carefully designed experiments. 
The experimental economist Bruno Frey and others have examined cir-
cumstances where  intrinsic motivation  is partially destroyed when price 
incentives are introduced.  20   An action is intrinsically motivated when it 
is performed simply because of the satisfaction the agent derives from 
performing the action. Whereas conventional economic analysis 
assumes that offers for monetary compensation will increase the will-
ingness to accept otherwise unwanted projects, Frey found that support 
for building a noxious nuclear waste facility in a neighborhood actually 
 decreased  when monetary compensation to host it was offered. His study 
suggests that in cases where individuals are civically minded, using price 
incentives will not increase but can actually decrease levels of support 
for civic actions. For an intrinsically motivated agent, performing an act 
for money is simply not the same act when it is performed for free.  21   The 
presence of monetary incentives can crowd out a person’s intrinsic rea-
sons for performing the given action, changing the attractiveness of the 
options he faces. For example, in the nuclear waste example, citizens may 
feel bribed by the offer of money. In the case of timely day care pickup, 
altruistic concern for the teachers may be replaced by self-interested 
calculation about the worth of avoiding the fi ne. 

 This kind of crowding-out altruism result is not inevitable; the mar-
ket can also be harnessed in a socially benefi cial and more  altruistic  
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direction. A study of the introduction of a market wherein people pur-
chased access to express carpool lanes in San Diego found that the pro-
gram’s initiation correlated with increased overall traffi c in the express 
lanes, decreased traffi c in the main lanes, and a signifi cant  increase  in 
carpooling levels. (Carpoolers have access to the express lanes but do 
not have to pay for this access.) The author hypothesizes that the most 
likely explanation for the increase in carpoolers is that new drivers were 
attracted to carpooling by a  relative  monetary benefi t: they felt better 
about getting for free what others pay for.  22   

 If these case studies are illustrative, markets can change social norms. 
And if introducing a market does affect intrinsic motivations, we cannot 
a priori predict in which direction the net change of behavior will go. In 
the nuclear waste example we get less prosocial behavior, but the reverse 
is true in the carpooling example. Of course, kidney markets and blood 
markets are different from markets in access to faster commuting. 
Donations of organs and blood often involve questions of life and death, 
not simply convenience, and so it may well be that different motivations 
are invoked in those performing altruistic actions, motivations that are 
more likely to be vulnerable to crowding out. 

 Would the introduction of a kidney market actually serve to reduce 
supply by crowding out those with altruistic motivations? Even if kidney 
markets drove out altruists, it is still possible that the net supply of kidneys 
would be increased. Maybe there are more potential extrinsically motivated 
donors than donors who are only, or primarily, intrinsically motivated. 
Furthermore if the amount of organs procured through a market remained 
inadequate, increasing the price of organs would likely lead to more nonal-
truistic donors. In Friedrich Dürrenmatt’s splendid tragedy,  The Visit of the 
Old Lady , an incredibly rich woman who had been wronged in her youth 
by her lover now offers the residents of her hometown $1 million to kill 
him. At fi rst the offer is angrily rejected by the citizens as deeply immoral, 
but the woman induces them to raise their consumption and take on debts. 
Finally as they accommodate themselves to their new level of comfort, they 
decide to kill the lover who refused to accept paternity for her child so 
many years ago. Perhaps in the cases Frey and others examined the mone-
tary rewards were simply insuffi cient to motivate people or offered before 
people had a chance to get used to the idea.  23   

 It is also important to consider whether, if there are crowding-out effects 
on people with altruistic motivations, it is the case that  all  extrinsic rewards 
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for giving up a kidney—including rewards to one’s heirs after one’s death, 
lifetime medical benefi ts, and payment of funeral costs—would have the 
same crowding-out effects as cash.  24   

 Perhaps legalizing kidney sales decreases altruistic donation and at 
the same time increases the net supply of organs, at least if the price is 
right.  25   Whether or not it does so is an especially relevant consideration 
if a person’s support for or opposition to organ markets rests solely on 
the effects of such markets on supply. Because the positive case for organ 
markets does largely rest on such grounds, it is clearly relevant to 
whether that case is a good one; moral motivations may be more fragile 
than we often assume. But whether the introduction of markets 
increases or decreases supply may not be decisive for some opponents 
of kidney markets; some people believe that kidney selling is wrong even 
if it increases supply.    

  Vulnerability   

 For some a kidney sale is objectionable because it is a paradigmatic  des-
perate exchange , an exchange no one would ever make unless faced with 
no reasonable alternative. A kidney is, in the words of one organ market 
critic, the “organ of last resort.”  26   Many people object to organ markets 
precisely because they believe that these markets would allow others 
to exploit the desperation of the poor. This objection to desperate 
exchanges is often associated with a paternalistic concern that sellers 
would actually be harmed by the sale of their organs, but that given their 
desperation they would sell their organs if it were legal. 

 A defender of organ markets might argue that the worries about 
exploitation could be addressed through regulation: by eliminating 
organ brokers who capture much of the price of the organ; by allowing 
open competition that is precluded by the black market; and by enforc-
ing the terms of contracts. To address this concern, it might also be 
argued that organ donation should be legal only in contexts in which 
people are not likely to be desperately poor.  27      

  Weak Agency   

 Whereas ideal markets involve fully informed participants, we have seen 
in this book that many markets do not, and in fact cannot, function on 
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that basis. This is sometimes because market transactions involve con-
sequences that can be known only in the future. Kidney transplants 
involve surgical operations and, like all surgical operations, entail risks. 
In a careful study of India’s kidney sellers, 86 percent of the participants 
in the study reported a marked deterioration in their health following 
their nephrectomy.  28   Although one kidney is capable of cleansing the 
blood if it is functioning well, the removal of a kidney leaves the seller 
vulnerable to future problems if the remaining kidney becomes dam-
aged or if its fi ltering capability declines. (In fact the decrease in fi ltering 
capacity is a normal byproduct of aging.) Needless to say, the poor in 
the developing world who sell their kidneys have no health insurance 
and no claim on an additional kidney if their remaining one fails to 
function properly. Moreover, although most studies of kidney trans-
plants have reported few adverse effects for the donors, these studies 
have been overwhelmingly conducted in wealthy countries; we simply 
do not know whether people in poor countries do as well with only one 
kidney as those in rich countries. Health risks are likely to be greater in 
places where people have little access to clean water or adequate nutri-
tion and often are engaged in diffi cult manual labor. 

 Two other fi ndings in the study of Indian kidney sellers relate to con-
cerns with weak agency. First, an overwhelming majority of those inter-
viewed (79 percent) said that they regretted their decision and would not 
recommend that others sell a kidney. Second, a majority of sellers inter-
viewed (71 percent) were married women. Given the weak position of 
women in Indian society, the voluntary nature of the sales is question-
able. The most common explanation offered by wives as to why they and 
not their husbands sold their organs were that the husbands were the 
family’s income source (30 percent) or were ill (28 percent). Of course, as 
the authors of the study point out, most of the interviews of women were 
conducted in the presence of their husbands or other family members, so 
they may have been reluctant to admit to being pressured to donate. 

 Weak agency is a serious problem for those who wish to base their 
defense of the market in organs on the right of a person to make her 
own decisions with respect to her body parts, and this is especially true 
when the weak agency is connected to signifi cant harm. The fact that 
most organ sellers would not recommend the practice suggests that 
potential sellers would be unlikely to sell a kidney if they were better 
informed about the outcomes of their sale.  29   Perhaps it is diffi cult to 
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imagine what it means to lose a kidney before one actually experiences 
the loss. When we couple the information problems with the lack of 
benefi t, the case for allowing a kidney market is thereby weakened.  30   

 A defender of organ markets might reply that the appropriate 
response to the diminished agency of sellers is simply to make sure they 
are better informed about the likely consequences of their transactions. 
For example, organ sellers could be required to take classes dealing with 
the risks of live organ donation and to demonstrate that they under-
stand the likely consequences of giving up a kidney. However, given the 
horrifi c poverty that many sellers face, and perhaps their lack of educa-
tion, it is unclear to what extent they will refrain from undertaking the 
transaction simply because of the risks. Additionally, in poorer coun-
tries regulatory institutions are weak and underfunded. 

 Note, however, that the argument from weak agency—lack of informa-
tion about how a seller will feel in the future about her kidney sale—might 
lead us to discourage altruistic organ donations as well as paid donations. 
That is, weak agency doesn’t really single out what is problematic about 
the kidney  market .  31   If the potential health risks for donors are substantial, 
then perhaps all such transfers from living donors should be banned. (And 
it is doubtful whether altruistic donation is really made from the vantage 
point of full information and in the context of a range of choices. Family 
members are often under enormous pressure to donate and, as we have 
seen, parents are free to donate the organs of their own children.) 

 It is also important to consider just how substantial the potential harms 
are to organ donors and sellers. Currently we allow people to engage in 
risky occupations (e.g., work in nuclear reactor plants); we do not prohibit 
markets enabling people to engage in risky behaviors such as cigarette 
smoking and skydiving; and we rely on fi nancial incentives in military 
recruitment, which also exposes individuals to grave risks. So, to the extent 
that the argument from weak agency is compelling because it is predictive 
of harm, it is important to consider whether or not the potential harms are 
worse than from other sales that we currently permit.  32      

  Equal Status Considerations   

 Current black markets in kidneys certainly refl ect the different market 
situations of buyer and seller. Most sellers are extremely poor; most 
buyers are at least comparatively wealthy. It has been keenly noted that 
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international organ markets transfer organs from poor to rich, third 
world to fi rst world, female to male, and nonwhite to white. Indeed the 
fact that there is increasing pressure to allow kidneys to be bought and 
sold itself arguably refl ects the fact that those who seek to purchase them 
tend to have the cash to be able to do so.  33   Contrast this with the situa-
tion of poor people whose health needs currently go unmet. Despite the 
fact that urgent health needs are shared by millions (billions?) of des-
perately poor people, poor people have little cash. Therefore their health 
needs tend to get far less attention than the health needs of the compar-
atively wealthy. 

 A system that relied on a kidney market of individual buyers and 
sellers for procurement and distribution would have the consequence 
that poor people would disproportionately be the organ sellers of the 
world and rich people the likely recipients.  34   By contrast, a procurement 
system that relies on donation is much more likely to have suppliers that 
come from all classes of people. Indeed Titmuss found just such a con-
trast between the American and British systems of blood donation.  35   

 In his haunting novel  Never Let Me Go , Kazuo Ishiguro imagines a 
world in which human clones are created to serve as organ donors for 
others.  36   Before these created humans are middle-aged, they start to 
donate their vital organs. At the end of the novel these purposely created 
humans “complete,” that is, give up the last vital organs they have for 
transplantation into others, and then die. Along these lines critics of 
proposed organ markets have charged that such markets will effectively 
turn desperately poor people into “spare parts” for the rich. In her 
response to the argument that such organ markets nevertheless transfer 
money to the poor, Organs Watch founder Nancy Scheper-Hughes 
caustically quips, “Perhaps we should look for better ways of helping the 
destitute than dismantling them.”  37   

 There is surely something disturbing about the picture of poor people 
supplying the rich with vital organs, just as the world Ishiguro portrays, 
where some are created to supply others with needed organs, is unset-
tling. Still, it is important to realize that there are many services that the 
poor of this world already provide for the rich that are not reciprocally 
provided by the rich for the poor. Few, if any, wealthy people take haz-
ardous jobs in mines or work in nuclear power plants or are employed 
cleaning other people’s latrines. Societies justify such tasks by pointing 
out that they are socially necessary and that what is important is that 
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those who perform these tasks are justly compensated under conditions 
that meet health and safety standards. Given that, the inequality between 
suppliers doesn’t pick out what is especially objectionable about a kid-
ney market. 

 At the same time I think the critics raise the legitimate concern that 
kidney markets might actually  worsen  existing inequalities based on 
class. Such markets could expand inequality’s scope by including body 
parts in the scope of things that money gives a person access to. There 
are people who have little or no money currently waiting on kidney 
transplant lists. To a large extent the selection of the person who receives 
a kidney for transplant is independent of his ability to pay. By contrast, 
a kidney market might mean that kidneys go to the highest bidders. But 
shouldn’t kidneys be allocated on the basis of need, length of time wait-
ing, and medical suitability and not on the basis of ability to pay? 

 Theoretically, of course, a legalized organ market could be regulated 
to ensure that rich and poor have access to kidneys, with the govern-
ment providing funding for the organ purchases of poor buyers. 
Through subsidy and insurance the government  could  seek to make the 
demand for kidneys independent of the wealth of the buyer. Addition-
ally the government might devote itself to fi nding donors for poorer 
patients.  38   From an egalitarian viewpoint, these regulations are desir-
able. Indeed the government might create a monopsony in which it was 
the  only  legal buyer of organs. And it could buy these organs using a 
future market, in which people are paid for their organs only after their 
death as a way of staving off coercive ploys. However, even if a govern-
ment took such measures, it remains diffi cult for any government with 
limited resources and other priorities to make kidney allocation via a 
market completely independent of the wealth of the donor. Establishing 
a maximum price for kidneys under a monopsony might re-create the 
shortages that the kidney market was designed to overcome, especially if 
the availability of subsidized kidneys created a moral hazard problem.  39       

  T H E  I N T E G R I T Y  O F  T H E  B O DY  

  Three of the concerns that I have detailed thus far—weak agency, 
vulnerability, and the possibility that poor people will become suppliers 
of organ parts for the rich—can be dealt with through regulating the 
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kidney market rather than blocking it. The concern about whether or 
not markets will increase supply is different: markets may decrease 
altruistic donation of organs under any realistic background social con-
ditions, even in the context of regulation. 

 There is an additional consideration about kidney markets, a consid-
eration that came out in my discussions of bonded and child labor: the 
way that adding a choice to a choice set changes the other choices that 
are available to the agent. I want to consider the ways that the existence 
of kidney markets might make some poor people worse off than they 
would otherwise be. Although this consideration isn’t decisive—the 
banning of kidney markets makes others in desperate need of a kidney 
worse off than they would otherwise be—I think it has been missing 
from the current enthusiasm for organ markets and needs to be 
addressed. This consideration prompts us to think about the ways that 
a person’s internal resources can differ from their external resources, a 
point that will resonate with specifi c egalitarian approaches. 

 The idea I want to explore here is that even if restrictions on kidney 
sales are benefi cial from the point of view of an individual seller, they 
may be harmful to others. This is because allowing such markets as a 
widespread practice, as a pattern of repeated and regular exchanges 
backed up by laws, has effects on the nature of the choices that are avail-
able to people. While proponents of kidney markets usually focus on 
individual transactions within given environments, the introduction of 
markets can change environments (including, as we have seen, by pos-
sibly altering motivations). Consider that where the practice of kidney 
selling is widespread, kidneys are viewed as potential collateral and 
moneylenders acquire incentives to seek out additional borrowers as 
well as to change the terms of loans. The anthropologist Lawrence 
Cohen found that in areas of India where kidney selling was relatively 
common, creditors placed additional pressures on those who owed 
them money.  40   Cohen notes, “In the Tamil countryside with its kidney 
belts, debt is primary.  . . .  Operable  women are vehicles for debt collat-
eral .”  41   

 Cohen’s fi nding suggests that if kidney selling became widespread, a 
poor person who did  not  want to sell her kidney might fi nd it harder to 
obtain loans.  42   Ceteris paribus, the credit market allocates loans to 
people who can provide better collateral. If a kidney market exists, the 
total amount of collateral rises, which means that those without spare 
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kidneys or those that refuse to sell them, will get fewer loans than before, 
assuming that the supply of loanable funds is more or less fi xed. In other 
words, these people are made worse off by the kidney market. If this is 
so, then although allowing a market in kidneys expands a single indi-
vidual’s set of choices, if adopted in the aggregate it may reduce or 
change the available choices open to others, and those others will be 
worse off. They will have less effective choices insofar as they will no 
longer be able to fi nd reasonable loan rates without mortgaging their 
organs. Once we see the effects of a kidney market on those who are not 
party to the transactions, we can no longer say that such markets have 
no harmful consequences. 

 Of course this argument is true of other linked markets; many mar-
kets generate pecuniary externalities. Recall that a pecuniary externality 
is an effect of production or transactions on outside parties through 
prices and not through direct resource allocations. For example, the 
introduction of a market in second homes in a rural community may 
price some fi rst-time buyers out of the housing market in that commu-
nity. But people who fi nd kidney markets troubling do not necessarily 
fi nd markets in second homes troubling. So my point about the effect of 
a kidney market on other people’s choice sets does not settle the issue of 
whether that market should be blocked. Instead it leads us to ask, Should 
people have to pay a cost for their unwillingness to sell their organs? 
And if not, why not? 

 If we view kidneys as resources analogous to other resources we have, 
whether money or apples, it is unclear why we should not have to part 
with that resource if we wish to secure credit. But many people resist 
this analogy. They seem to tacitly believe, following Ronald Dworkin, 
that we have good reason to draw a “prophylactic line” around the body, 
a line “that comes close to making [it] inviolate, that is, making body 
parts not part of social resources at all.”  43   I concur that there is some-
thing to this line of thought, and indeed that a horror at the thought of 
the conscription of our bodies by others may lie behind the repugnance 
people feel toward kidney markets, but my endorsement of it as a reason 
to block kidney markets is a bit tentative because it does not take into 
account the person who may be dying for lack of a kidney. Nevertheless 
it is worth stressing that whether or not this line of argument is ulti-
mately successful, it offers a different perspective on kidney markets from 
one that focuses on the fact that a trade entered into out of desperation 
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is also a trade that is likely to be exploitive, overreaching, or otherwise 
extremely unfair.  44   That is, this objection holds even if we think that the 
terms of trade are fair and that the choice made by the seller is not one 
of desperation.    

  P O L I C Y  

  I’ve analyzed the discomfort people feel with kidney markets in terms of 
vulnerability, weak agency, harmful outcomes, inequality, and motiva-
tions, looking at the case for curtailing such markets based on these 
considerations under both existing and more ideal circumstances. Many 
problems with kidney markets arise precisely because such markets are 
not likely to be ideal markets, but rather markets in which there are 
widespread market failures: weak agency, signifi cant pockets of 
monopoly power, and human desperation leading to exploitation and 
inadequate pricing. Much of the repugnance that people feel toward 
kidney markets arises from the potential for harm stemming from the 
circumstances in which sellers are found: poverty, lack of clean water 
and basic health care, and grueling labor. Market regulation may go 
some way to mitigating the problems along the dimensions of weak 
agency, although it is unlikely to make the problem of desperate world 
poverty go away. It is also possible that any potential harms from giving 
up a kidney can be addressed by mandating appropriate follow-up care, 
ensuring access to a replacement organ if needed, and perhaps banning 
the international trade of kidneys. But again, in parts of the world this 
may be diffi cult to enforce. One way of mitigating the possibility of 
harmful outcomes for sellers would be to have purchased organs taken 
only after the seller’s death—a kind of futures market in organs. 

 Even with the ban on kidney markets and even with little follow-up 
or no care, people who are desperate are likely to resort to the black 
market. If the state is too weak to enforce the ban or not particularly 
inclined to do so, a black market in organs will thrive, as it does in parts 
of India, Pakistan, and Brazil. According to many observers, the sale of 
organs on the black market has reached alarming proportions in 
the third world, especially as advanced medical technology spreads. 
Regulating a legalized kidney market rather than relying on a black 
market would arguably go some way in redressing the worries about 
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exploitation and one-sided terms of sale. If properly regulated, an organ 
market might be structured to discourage sales from extremely poor 
donors. 

 But this is where the argument from pecuniary externalities becomes 
relevant. Allowing the desperately poor to sell their organs as a social 
practice will have an effect on the choices that are open to those who do 
not want to participate in such a market. Some may think that it is 
inappropriate to make people pay a cost for exercising their choice not 
to sell their kidney. This issue also needs to be considered in policy 
design. 

 The problem of inequality, of turning poor people into “spare parts” 
for the rich, can also be addressed, at least in part, by regulation. Instead 
of relying on a competitive market we might create a monopsony, with 
the state the only legal buyer, and distribute on the basis of medical 
need. We might provide for the state to purchase organs for poor recip-
ients. Nonetheless if there is a market there is likely to be greater strati-
fi cation by wealth in organ donors and recipients than is currently the 
case. This may be signifi cant for many reasons, not least of which is that 
it might “repress the expression of altruism and erode the sense of com-
munity.” 

 Refl ecting on the values at stake in different kinds of markets helps us 
to see why kidney markets are different from apple markets. Some of 
the values that I have discussed are internal to the functioning of mar-
kets: perfect information is assumed by the effi ciency theorems of wel-
fare economics; if the introduction of a market actually serves to decrease 
supply, then there is no social cost to banning it. Some of these values 
are external to the functioning of markets—in matters of life and death 
urgent needs should trump ability to pay—but widely shared. Some of 
these external values are more controversial: the list of goods that no 
one should have to pay a price for refusing to sell. 

 I want to conclude by briefl y considering how a number of recent 
proposals for kidney markets, some of which are now being debated 
among policymakers, fare along the dimensions I have set out: vulnera-
bility, weak agency, harmful individual outcomes, and harmful social 
inequality. The proposals I consider are (1) competitive markets govern-
ing supply and demand, in other words, treating kidneys like apples; (2) 
competitive markets governing supply only and distributing either on 
the basis of need or supplementing market distribution with subsidized 



    TABLE 2.     Evaluating Alternative Methods of Organ Allocation  

   Market/Allocation  Weak Agency  Vulnerability  Individual Harm 

 Harmful Social 

Inequality     

 Competitive market in 

 supply and demand 

 Yes, although could be 

 mitigated by informed 

 consent 

 Yes  Yes: harm to very poor seller; 

 externalities to other poor 

 Yes   

  Competitive market in supply 

 only; government monopsony  

 Yes: see above  Yes  Yes: see above  No   

  Futures markets   No  No, unless this gives people 

 an incentive to hasten the 

 death of future donors 

 No  No   

  Matching-in kind exchanges   Possible: see above  No  No  No   

  Altruistic donation   Possible: see above  No  No  No   
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distribution to the poor; (3) competitive futures markets with organs 
given up only after death; and (4) matching-in kind exchanges, where a 
patient with a willing donor who has an incompatible blood type can 
trade with another such incompatible patient-donor pair.  45   

 A  yes  in  table  2   indicates a problem along a dimension; a  no  indicates 
a relatively low (but not necessarily unproblematic) score.  46   As can be 
seen from this schematic, a pure competitive market in kidneys appears 
to be the most problematic, scoring fairly high on all parameters. By 
contrast, a market in apples would not normally score high along all 
these dimensions. Given the imperfect information, the potential for 
harmful outcomes, and the inequality in access to urgently needed 
goods (kidneys), I think we should view this market as morally unac-
ceptable.    

 On my view, the greater the extent to which the concerns raised along 
the various dimensions can be addressed, the more acceptable is the 
market. Even for those who worry about the pecuniary effects of such 
markets—changing the terms of trade for those who do not want to 
participate in such markets—the question is whether mechanisms can 
be found that would prevent kidney sales from entering into other kinds 
of contracts, for example, as loan collateral or as a means of eligibility 
for social services. 

 And if these considerations cannot be adequately addressed, whether 
through information dissemination, regulation, income transfer, or 
some other means, other possibilities need to be considered, including 
increased exhortation to donate. I do not want to lose sight of the fact 
that in addition to the potential for harm to the seller from a kidney 
market, there is also the potential to extend the life of a person who 
would otherwise die. Much more could be done to encourage the altru-
istic donation of organs. Meanwhile, given the desperation on both the 
buyer and seller sides of the equation, the search for solutions to the 
shortage of transplantable organs is likely to be with us for a long time 
to come.  47        



This page intentionally left blank 



207

         Conclusion  

      Without commonly shared and widely entrenched moral values and 

obligations, neither the law, nor democratic government, nor even the 

market economy will function properly. 

 —Vaclav Havel,  Meditations on Politics, Morality and 

Civility in a Time of Transition   

      The overestimation of the market’s ability to self-correct surely had a 
role in the fi nancial crises that have recently shaken the United States. In 
particular the largely unsupervised and unregulated buying and selling 
of credit derivatives, instruments that Warren Buffett has called “fi nan-
cial weapons of mass destruction,” contributed to the pandemic that 
has now spread around the globe. 

 The market in credit derivatives has some of the features that charac-
terize a noxious market.  1   First some terminology. Credit derivatives 
were adopted as a way for banks to diffuse risks; they involve the sale of 
risks of default on an obligation to pay. If a party makes a loan to a risky 
borrower, he can protect himself by buying credit protection for a per-
centage interest on the notional principle. If the borrower defaults, the 
protection entitles the lender to a lump-sum payment. 

 Derivatives allowed lenders who took unwise risks to pass off the 
fi nancial assets to third parties—third parties who are remote from 
the original transaction and often have little information about them. 
The derivatives served thereby to weaken  agency . In addition these 
fi nancial instruments encouraged banks and other fi nancial organiza-
tions to take on riskier loans than they should have. If I know that I 
can sell a loan that I have just made within weeks (or sometimes days), 
I have little reason to be concerned if the borrower will not be able to 
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repay the loan in twenty years: it’s not my problem. However, the buying 
and selling of these risky loans not only led many banks that people 
depended on to be threatened with collapse, but also led to extreme 
harms to the borrowers who believed that they were actually qualifi ed 
for the loans they took out, and to third parties who depend on the 
economy to more or less correctly price the assets and productivity of 
the nation. There are important regulatory lessons here with respect to 
credit markets, lessons that were clear to Adam Smith hundreds of years 
ago but seem to have been lost until quite recently. 

 It should be apparent that the invisible hand of the market does not 
operate alone: markets  depend on  background property rights, the avail-
ability of information, and an array of nonmarket institutions such as 
courts, regulatory agencies, and schools. And they depend on social 
trust and other motivations that go beyond a narrow self-interest. This 
book has also stressed the converse proposition: that markets can  affect  
property rights, information, nonmarket institutions, and socially ori-
ented motivations. This is because markets can have not only economic 
effects but also political and cultural effects. Particular markets can 
crowd out altruism, enable hierarchical relationships between market 
agents, and even undermine the conditions for a democratic society. 

 When we look to evaluate markets there is a broad array of values 
that we should consider. I have argued that four values are critically 
important to our assessment of noxious markets: weak agency, vulner-
ability, extreme harms to individuals, and extreme harms to society. 
The economists’ generic view of externality is not fi ne-grained enough 
to allow us to distinguish the markets that score high on one or more of 
these parameters from other markets with third-party effects. 

 In addition to laying out four values that serve as parameters for eval-
uating markets, I have defended what might be termed a social demo-
cratic thesis: that certain goods need to be provided outside the market 
if citizens are to be equals. Equality in these goods is  necessary  for dem-
ocratic citizenship; thus in democratic countries there are no markets in 
votes or basic political or civil rights. Other necessary goods for citizen-
ship can be supplied (unequally) by markets, in part, but also require 
nonmarket provision; for example, American society allows parents to 
buy private education for their own children but also guarantees educa-
tion as an entitlement to all children. A democratic society has strong 
interests in the production of adults who are capable of participating in 
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the political structures of society and in ensuring that all children receive 
an education suffi cient to allow them to become adults capable of inde-
pendent functioning, of standing as an equal citizen.  2   Such a society also 
has an interest in drawing its leaders from all walks of life, an interest 
that places limits on the extent of acceptable educational inequality. 
Too much inequality in what public and private education provides also 
threatens a society of equals. 

 Other goods need to be protected from markets because when the 
exchange of these goods is adopted as a social practice (in markets) they 
reinforce signifi cant inequalities of bargaining power and sometimes of 
political power that lead to extreme harms. In this book I have discussed 
the example of child labor as an illustration of the way that a market 
exchange that may be Pareto improving in a single case can be problematic 
when undertaken by large numbers of people. An analogous argument 
might be made about minimum wage laws. One way of thinking about 
minimum wage laws is as a means to induce fi rms to adopt strategies based 
on enhancing the quality of labor inputs through improvements to worker 
health and safety and through training and skill development. If this is so, 
then we might justify restrictions on voluntary exchanges (between 
those willing to work for below the minimum wage and those willing to 
pay them) by their endogenous effects on the development of workers’ 
capabilities, including those needed for full participation in society’s 
institutions. 

 My social democratic account stands in contrast to the views of those I 
termed, following James Tobin,  general egalitarians  insofar as I insist that 
equality must have a much broader metric than income and wealth. 
Although I agree that a certain amount of income and wealth, and perhaps 
a certain level of equality in the distribution of income and wealth, are 
necessary for social equality, they are not suffi cient. Some noxious markets 
are problematic for social equality independently of the way they distrib-
ute income.  3   But the general egalitarians are surely right about one thing: 
in a world in which one billion people, one sixth of the world’s population, 
are destitute we should not expect noxious markets to go away. 

 I agree with the  specifi c egalitarians  about the need to differentiate 
kinds of markets, but I disagree with many of the reasons they offer for 
making that differentiation. I have tried as far as possible to steer clear 
of arguments that appeal to particular views about human fl ourishing 
or the meaning of goods. My argument has rested on what I take to be 
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widely shared concerns, such as the need to avoid extreme harms and to 
protect the most vulnerable. I have also stressed the importance of 
thinking about the effects of different markets on our democracy. These 
considerations can cut across different kinds of goods. 

 I have also been reluctant to endorse blanket prohibitions on mar-
kets that have troubling characteristics. The moral concerns that I have 
argued are deeply implicated in assessing when markets are appropriate 
do not deliver simple answers. There are multiple factors to be consid-
ered, many values in play. The fact that a market is noxious does not tell 
us whether we should ban it or attempt to regulate it. Which policy 
response is appropriate will often, although not always, rest on messy 
empirical details. But sometimes our basic values as a society are at 
stake. 

 When I began thinking about this topic, I never assumed I would wind 
up writing a book that focused on markets so closely connected to the 
human body: sex, kidneys, labor, and pregnancy. But I came to realize 
that these markets brought into sharp focus the main issue that interests 
me: the ways that certain markets infl uence our capacities and our 
self-conceptions, including our capacities for independence and equal 
relations. There are, however, other markets in which this infl uence 
seems likely to be as present: markets in political infl uence (campaign 
contributions, professional lobbyists), in information (media), in educa-
tion, in child care, and in health care. 

 Beyond these cases there are many more examples of particular 
markets that continue to arouse debate and concern: carbon markets, 
markets in life-saving drugs, school vouchers, private prisons, and 
markets in international weapons. I hope that my framework is helpful 
for thinking about them, but I do not expect that I will have the last 
word. My hope is to prompt a conversation about the heterogeneity of 
markets, the kinds of considerations that we should use to assess 
them—including considerations about their effects on motivations 
and human capacities—and especially the kind of society in which we 
want these heterogeneous markets to function.     
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        Notes       

  Introduction  

        1.      Over the past twenty years a number of pollutants have become tradable com-

modities. Companies that emit less than their assigned limits (or caps) of a pollutant 

can sell their residual allowances on the open market, or bank them for the future. 

Those facilities with higher pollution levels can then either buy these banked allowances 

and continue releasing the same pollutant or clean up their own emissions, whichever is 

cheaper. 

       2.      For a related view see  Bowles, “What Markets Can and Cannot Do.”  

       3.       Marshall, “Citizenship,” 122.  

       4.       Walzer,  Spheres , xiii.  

       5.      See  Bowles, “What Markets Can and Cannot Do.”  

       6.      See  Pettit,  Republicanism ,  for discussion of the liberal idea of freedom as non-

domination. 

       7.       Tobin, “On Limiting.”  

       8.      For related discussion, see  Kanbur, “On Obnoxious Markets” ;  Treblicock,  The

Limits of Freedom of Contract .  I am particularly indebted to Kanbur’s discussion of these 

issues. I discuss some differences with their approaches and mine in  chapters  4  . 

       9.      Thanks to Josh Cohen for noting the way my parameters fall into sources and 

effects. 

       10.      I borrow from Kanbur’s terminology here; see  “On Obnoxious Markets,” 

45–52 . 

       11.      See    ibid.  , 56 . 

       Chapter 1  

        1.      There is, for example, no defi nition of a market in Hal Varian’s widely used 

 Intermediate Microeconomics . It is striking how little discussion there is about the features 

of a market in economics, despite the fact that this is the central institution that econo-

mists study. 

       2.       Friedman,  Capitalism and Freedom , 13–15.  

       3.      See  Nozick,  Anarchy;    Wertheimer,  Coercion .  

       4.      I consider the question of voluntariness in more detail in  chapter  8  , in my dis-

cussion of bonded labor. 
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       5.      See  Kanbur, “Obnoxious Markets,” 42.  

       6.        New Shorter Oxford English Dictionary , 1699 . 

       7.      Might markets have a natural basis? Adam Smith thought so. So did Hayek. But 

both thinkers were also well aware of the market’s evolved dependence on rules of prop-

erty, social conventions, and state enforcement. 

       8.       Mnookin and Kornhauser, “Bargaining.”  

       9.      See  Lindblom,  The Market System , 4.  

       10.       A. Buchanan,  Ethics , 2.  

       11.       Gordon,  Ants at Work , x.  

       12.      This concept is named after Vilfredo Pareto, an Italian economist who used the 

concept in his studies of economic effi ciency and income distribution. For discussion, 

see  Amartya Sen,  On Ethics and Economics  (Oxford: Basil Blackwell, 1987), 30.  

       13.      “Obvious” does not mean true. For criticisms of the Pareto principle, see  G. A. 

Cohen, “The Pareto Argument” ;  Philips,  Which Equalities Matter?   See also  G. A. Cohen, 

 Rescuing Justice and Equality .  

       14.       Sen,  On Ethics and Economics , 32.  

       15.      Lionel Robbins, quoted in  Sen,  On Economic Inequality , 81.  

       16.       Sen,  Development as Freedom , 25–30.  

       17.       Marx, “The Communist Manifesto,” 476.  

       18.       Smith,  An Inquiry , vol. 1 , book III,  chap.  4  , paragraph 4, p. 412, my emphasis. 

       19.      This dependence was secured by both the lord’s possession of force as well as an 

ideology that made hierarchical relationships seem natural. 

       20.      See the discussion of Smith’s view of markets in  chapters  2  . 

       21.      See  Putterman, “On Some Recent Explanations.”  

       22.       Smith,  Wealth of Nations , 27.  

       23.      For discussion, see  Hirschman,  Exit .  

       24.      But see  Marglin, “What Do Bosses Do?,” for arguments about the persistence of 

hierarchy in the capitalist fi rm.  

       25.      I discuss bonded labor arrangements in  chapter  9  . 

       26.      See  Marglin,  The Dismal Science .  

       27.      See  McMillan,  Reinventing the Bazaar .  I am indebted to McMillan’s excellent dis-

cussion of the background institutions and norms presupposed by the market system. 

       28.      Some property rights are distributed among different individuals or entities. 

       29.      See also the discussion of the conventional nature of ownership in  Murphy and 

Nagel,  The Myth of Ownership .  

       30.      See  McMillan,  Reinventing the Bazaar ,  chap.  4  , p. 45.  

       31.       Akerlof, “The Market for ‘Lemons’” ;  Arrow, “Uncertainty.”  

       32.      See  Kahneman and Tversky, “Prospect Theory.”  

       33.      See  Bowles, “Mandeville’s Mistake.”  

       34.       Hirschman,  The Passions .  

       35.      See  Taylor,  Anarchy and Cooperation;    Ostrom,  Governing the Commons .  

       36.      As I mentioned earlier, markets have coexisted with political regimes that have 

denied basic liberal freedoms. Pinochet’s Chile and Nazi Germany are prominent 

 examples. 
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       37.      Recent work recognizes that market failure may be more widespread than previ-

ously supposed, due to transaction costs, information failures, and strategic actions by 

the parties. 

       38.      Economists also consider the effects of a market transaction on the relative prices 

of goods for others, effects referred to as “pecuniary externalities.” Such effects are also 

omnipresent, and I discuss their signifi cance in later chapters. 

       39.       Herzog, “Externalities.”  

       40.      The canonical statement of the harm principle is in  John Stuart Mill’s  On Liberty  

(Harmondsworth, England: Penguin, 1984).  

       41.      One might try distinguishing between a person’s moral judgment and his happiness 

or utility, but such a distinction seems at best unmotivated from within the framework of 

economics, which tends to view moral judgments in terms of preference functions. 

       42.      Elizabeth Anderson notes of the theory of market failure that it is “a theory not 

of what is wrong with markets, but of what goes wrong when markets are not available” 

( Value , 192). 

       43.      The “complete markets” model assumes away the problems of contract enforce-

ment. This assumption is actually hugely misleading, because once we assume that there 

is trade occurring extended over time, then it may not be in the economic interest of 

agents to fulfi ll their contract. This means that we have to rely on norms or other mech-

anisms to secure compliance: the other mechanisms may interfere with effi ciency. 

       44.       Robbins,  An Essay .  

       45.       Tobin, “On Limiting,” 269 . Of course, it is possible to argue that vote selling 

creates externalities, but I won’t pursue that argument here because I fi nd it unpersua-

sive. But see  http://gregmankiw.blogspot.com/2007/11/on-selling-votes.html . 

       46.       Basu, “Economics.”  

       47.      This condemnation has found its way into international law. Article 47 of the 

Protocol Additional to the Geneva Conventions of 12 August 1949 and Relating to the 

Victims of International Armed Confl icts states, “A mercenary shall not have the right 

to be a combatant or a prisoner of war.” 

       Chapter 2  

        1.      A theorist’s overall vision can matter more than her grasp of the empirical facts 

or the details of her overall argumentation. Many of the great political theorists of the 

past—Locke, Rousseau, Hobbes, and Smith—are remembered largely because they 

bequeathed to us new  ways of seeing  ourselves and society. As a somewhat tongue-

in-cheek illustration of the importance of vision, Albert Hirschman recounts the 

following parable. The rabbi of Krakow interrupts his prayers with a wail that he has just 

seen the death of the rabbi of Warsaw two hundred miles away. A few days later some 

Jews from Krakow happen to travel to Warsaw, where to their surprise they see the 

Warsaw rabbi in good health. After the Jews return to Krakow rumors spread among 

the Krakow rabbi’s congregation, and there is criticism and snickering among the skep-

tical. A few of the rabbi’s disciples, however, rush to his defense, claiming that although 

he was wrong on the details, “Nevertheless, what vision!” ( Passions , 117). 

http://gregmankiw.blogspot.com/2007/11/on-selling-votes.html
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       2.       Polanyi,  The Great Transformation .  

       3.       Hirschmann,  Rival Views .  

       4.       C. F. Alexander, “All Things,” 3.  

       5.       Hobbes,  Leviathan .  

       6.       Smith,  Wealth of Nations , vol. 1, 412.  

       7.      The theoretical possibility of mobility differed in different feudal societies, since 

in some of these societies the peasant’s obligations were contractual and in others it was 

coerced. Indeed there is controversy as to exactly what the defi ning feature of feudalism 

is. Here I understand feudalism as a social order based on hierarchical status and serf-

dom. See Bloch,  Feudal Society . Recent historical scholarship has questioned whether or 

not serfdom is essential to feudalism. 

       8.       Smith,  Wealth of Nations , 420.  

       9.       Marx,  Capital , vol. 1, 280 . Of course, Marx immediately notes that in the realm of 

production, this freedom, equality, property, and Bentham are anything but evident. 

       10.      See  E. Anderson, “Ethical Assumptions.”  

       11.      Rodbertus, quoted in  Bohm-Bawerk,  Capital , 332.  

       12.       Smith,  Wealth of Nations , 157–58.  

       13.         Ibid.  , 83.  

       14.         Ibid.  , 725.  

       15.      See also  Rothschild,  Economic Sentiments  , for a fascinating history of Smith’s 

assimilation into the normative frameworks of more conservative economists. 

       16.       Smith,  Wealth of Nations , 143, emphasis added.  

       17.      For changes in the rules of labor contract in the United States, see  Steinfeld, 

 Coercion .  

       18.       Smith,  Wealth of Nations , 781–82.  

       19.       Smith,  Wealth of Nations , 782 . This striking admission of the limited nature of 

industrial workers in a capitalist economy was later developed by Hegel and Marx in 

their ideas of the alienation of labor. 

       20.       Smith,  Wealth of Nations , 28–29.  

       21.       Smith,  The Theory of the Moral Sentiments , 189–90.  

       22.       Smith,  Wealth of Nations , 356–57.  

       23.      Amartya Sen discusses  Smith’s rationale in  Development as Freedom , 124–25.  

       24.       Smith,  Wealth of Nations , 781.  

       25.         Ibid.  , 785.  

       26.         Ibid.  , 785–86.  

       27.       J. Baldwin, “A Talk to Teachers,” p. 326.  

       28.       Smith,  Wealth of Nations , 785.  

       29.      To see this, think about the effects of education on a person’s preferences. If 

education changes preferences, as it presumably does, when we judge an education 

system, should we use the person’s ex ante or ex post preferences? When policies and 

institutions change preferences, we face a problem of circularity. A defender of markets 

might reply that she is not interested in the content of preferences or how those prefer-

ences came about. She is interested only in satisfying  as many of an agent’s preferences as 

possible , and markets do better on this quantitative dimension than alternatives. But this 
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does not address the circularity problem, and the circularity problem attacks the link 

between preferences and welfare. Which preferences should we use to judge an agent’s 

welfare? 

       30.      See  Sen,  Development as Freedom , for discussion of the importance of people’s 

real freedoms.  

       31.      See  Satz, “The Limits.”  

       32.       Smith,  Wealth of Nations , 67.  

       33.       Blaug,  Economic Theory , 75–82.  

       34.       Ricardo, “An Essay on Profi ts,” 21.  

       35.      Like Adam Smith, Ricardo thought of rent as payment for the “use of the original 

and indestructible powers of the soil.” Ricardian rent is therefore restricted to land and 

does not include any interest on capital improvements such as buildings.  Ricardo,  On

the Principles , 69 . 

       36.         Ibid.  , 74 . 

       37.      For an excellent discussion of the implications of Ricardian rent theory for 

American progressive legal and social thought, see  Fried,  The Progressive Assault .  

       38.      See    Ibid.  , 120–123.  

       39.       Marx,  Capital , vol. 1,  chap.  10  , sec. 3, p. 240.  

       40.         Ibid.  , 933.  

       41.         Ibid.  , 280.  

       42.       Marx, “Economic and Philosophic Manuscripts of 1844.”  

       43.      See  Marx, “Critique of the Gotha Program.”  

       44.      There is what might be called a “second wave” of criticism of the assumption of 

perfect markets, with attention paid to nonclearing markets, information and enforce-

ment problems, and the endogenous effects of institutions. 

       45.       Jevons,  The Theory of Political Economy , 267.  

       46.      For diffi culties with the cost of production theory, see  Blaug,  Economic Theory .  

       47.      See discussion in  Fried,  The Progressive Assault , 131.  

       48.       Fried,  The Progressive Assault .  

       49.      See  Veblen,  The Theory of the Leisure Class .  

       50.       Fried,  The Progressive Assault .  

       51.      They were also attacked by economists writing at the same time as, or soon after, 

the fi rst marginalists: Thorstein Veblen, Leonard Hobhouse, and John Commons, 

among others. 

       52.       Ricardo, preface to  On the Principles , 5, my emphasis  

       Chapter 3  

        1.      See  Tobin, “On Limiting.”  

       2.         Ibid.  , 264.  

       3.      In  Arthur Okun’s famous book,  Equality and Effi ciency: The Big Tradeoff  , he as-

sumes that equality must be traded off against effi ciency, and the question is to decide 

how to make that trade-off. For a different and less antagonistic view about the relation-

ship between effi ciency and equality, see  Birdsall, “The World.”  
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       4.      Or if not a strictly equal division, advocates believe the distribution of such goods 

should be sensitive to egalitarian considerations. 

       5.      The example of the  Titanic  was fi rst suggested to me by Andrew Williams. 

Thomas Schelling discusses  Titanic  cases in  Choice and Consequence . Jonathan Wolff 

has also discussed the implications of Schelling’s example in several of his papers. See 

“Market Failure.” See also Bernard Williams’s treatment of this example in his review of 

 Schelling’s book in  Economics and Philosophy .  

       6.      See  Sen,  Inequality Reexamined , 1.  

       7.       R. Dworkin,  Sovereign Virtue , 1.  Actually, in most of  Sovereign Virtue  Dworkin 

formulates his requirement in terms of “equal concern,” as opposed to his earlier formu-

lation of “equal concern and respect.” I am, for present purposes, assuming nothing much 

follows from this change. Thanks to Zosia Stemploskowa for pointing this out to me. 

       8.      Will Kymlicka also defends the idea that all contemporary theories of justice are 

egalitarian in his book  Contemporary Political Philosophy , 4–5. 

       9.       R. Dworkin,  Sovereign Virtue , 12.  

       10.         Ibid.  , 66.  

       11.      See  Bennett, “Ethics and Markets.”  

       12.      As  Ronald Dworkin himself notes in “What Is Equality,” 285 . Of course, we 

could manipulate the size of the piece of land people receive, but we would still need a 

way to determine when two pieces of unequal size were of equal value. 

       13.         Ibid.  , 289.  

       14.      Dworkin uses an auction to approximate the results that would be achieved in an 

ideal market. 

       15.      The model abstracts from information problems, transaction costs, and exter-

nalities. In the presence of such factors we cannot assume that markets will clear. So in 

nonideal markets Dworkin’s view allows for intervention to correct for distortions. 

       16.       R. Dworkin, “What Is Equality,” 287, n. 2.  

       17.      Thus for Dworkin  ex ante  equality (after the auction but before market trading 

begins) renders  ex post  inequalities fair. As we will see, I attach far less importance to ex 

ante equality than Dworkin and more importance to ex post equality. 

       18.       R. Dworkin , Sovereign Virtue , 78–79.  This assumption is clearly a second-best 

one on Dworkin’s view. Ideally we would have information about just how much insur-

ance each individual was willing to purchase when reasoning under counterfactual con-
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point later in this chapter. 

       19.      Ronald Dworkin himself raises this as a potential objection. See   Sovereign Virtue , 

70, 159–61.  

       20.      See  Bennett, “Ethics and Markets,” 201.  The authenticity and stability of many 

of our preferences is a particular problem when we consider the ways that various 

institutions—education, cultural institutions, and media—infl uence and shape our 
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for “endowment effects” and other distortions on our evaluations. But it gives us little 

handle on which of our preferences can underwrite fair market distributions. 
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       25.      For criticisms of Dworkin’s view of disability, however, see  Tremain, “Dworkin 

on Disablement” ;  MacLeod,  Liberalism , 79–109.  Tremain faults Dworkin for conceiving 

of disabilities as features of an individual, rather than as an interaction between features 
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how much an individual may risk” ( Sovereign Virtue , 75). 

       36.      Recently there have been interesting debates about the extent of aid that should 

be forthcoming to climbers undertaking especially risky climbs. See  William Yardley, 

“Alpines vs. Armchairs,”  New York Times , February 25, 2007.  
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       37.      In a recent paper considering Dworkin’s view of equality, Elizabeth Anderson asks 

us to consider a person who assumes a risky occupation, such as a coal miner or fi re-

fi ghter. She claims that Dworkin’s insurance model would allocate the costs for such risks 

to these individual workers, even though society has an interest in having people make 

such career choices. Of course, there are socially positive externalities when an individual 

chooses to be a fi refi ghter. So Anderson’s point must be that Dworkin would assign all 

the costs of such risks to the individual fi refi ghter—beyond those that are assumed by the 

public for the benefi t that is produced for them. See  E. Anderson, “Against Desert.”  

       38.       R. Dworkin,  Sovereign Virtue , 75.  

       39.      See    ibid.  , 334–38,  for an incisive discussion of unemployment insurance. 

       40.         Ibid.  , 287.  

       41.      Thanks to Rob Reich for suggesting I separate the backward- and forward-looking 

aspects to my criticisms of relying on individual preferences for guidance about what we 

owe one another. 

       42.      Blocking a role for such preferences is one important purpose of antidiscrimina-

tion laws. 

       43.      My discussion has been concerned with Dworkin’s use of a market to model ini-

tial equality of resources. But one can also press criticisms on his use of the market as a 

distributional mechanism after the auction has taken place. For example, why should we 

allow some people to reap huge benefi ts simply from owning land? As I noted in  chapter 

 2  , this was a question that preoccupied Ricardo and his followers. Or why should we 

assume that the price a person gets for his labor on the market is his alone, given all the 

other social inputs that have gone into it? See  Freeman, “Rawls,”  for  discussion. 

       44.      Dworkin’s auction is meant to mimic the properties of an ideal market. Thus he 

too would favor correction of inequalities due to externalities, imperfect information, 

and so forth, in addition to favoring intervention to correct for differences in innate 

talents and abilities. 

       45.      It is important not to overstate the effi ciency benefi ts of general egalitarianism 

over specifi c egalitarianism. There are pragmatic limits on the redistributive use of tax-

ation and cash transfers. Rational economic actors, faced with taxes on their earnings, 

may change their preferences between work and leisure, as well as their selection of 

occupations. As Tobin notes, “We have yet to conjure the reality of the economist’s 

dream tax—the lump sum tax that no one can avoid or diminish by altering his own 

behavior” (“On Limiting,” 265). 

       46.       Schelling,  Choice and Consequence , 4–5.  

       47.      See  Roemer, “Egalitarianism,”  arguing that egalitarians should not be committed 

to the “nanny state.” 

       48.      And, as I discuss above, Dworkin largely rejects such interventions. 

       49.      See  Sunstein and Thaler, “Libertarian Paternalism.”  

       50.      This is not to say that the only obligations that the state has to its members is 

their urgent needs. I return to this in  chapter  4  . 

       51.       Tobin, “On Limiting,” 264.  

       52.       Walzer,  Spheres .  The argument traces back at least to Karl Marx’s discussion of 

money in “Economic and Philosophic Manuscripts of 1844.” 
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       53.      Nonetheless I may accept compensation for those goods and entertain wrongful 

death suits. Acceptance of such compensation in the case of injury, for example, does 

not imply that I believe that the value of my limbs is equivalent to money. 

       54.       Kant,  Groundwork , 42–43.  

       55.      I discuss Titmuss’s argument in  chapter  9  . See also  Healy,  Last Best Gifts .  

       56.      Dworkin makes this argument quite forcefully in his review of Walzer’s book in 

 “To Each his Own,”  New York Review of Books , April 14 1983, 4–6.  

       57.       E. Anderson,  Value .  

       58.       Sandel,  What Money Can’t Buy .  

       59.       Radin,  Contested Commodities .  

       60.      Lawrence Summers, quoted in  The Economist , February 8, 1992, 66. Dan Haus-

man and Michael McPherson discuss Summers’ memo in  Economic Analysis . Ravi Kan-

bur refers to it as well in his paper “On Obnoxious Markets.” Lant Pritchard has claimed 

to be the actual author of the memo. 

       61.       The Economist , 66. 

       62.       Schelling,  Choice and Consequence , 116.  

       63.      Indeed Schelling has argued that poor people should be able to patronize air-

ports and airlines that offer a lower level of safety than rich people require, since they 

might prefer the savings that lower quality travel allows. 

       64.      See  Bowen and Bok,  The Shape , 341.  

       65.      In discussion, Steve Darwall pointed out that unlike the case of taking risks on 

the  Titanic , mountain climbing and skydiving involve the pursuit of certain excellences. 

Though I fi nd this suggestive, I do not pursue this way of distinguishing the cases here. 

       66.       G. Dworkin, “Paternalism,” 120–23.  

       67.      See  Wolff “Market Failure,”  for discussion. 

       Chapter 4  

        1.      See also  Kanbur “On Obnoxious Markets,”  for discussion of the distinction 

between abstract and particular markets. 

       2.       Calabresi and Bobbitt,  Tragic Choices .  

       3.      The rationale for intervention in the case of market failure is only prima facie: a 

little market ineffi ciency might be preferable to a lot of bureaucratic red tape. 

       4.      See  Gauthier,  Morals .  

       5.      While most economists concentrate on designing an effi cient market, their 

approach does not preclude arguments in favor of the state’s redistribution of wealth for 

equity or other reasons. There may nevertheless be a tension between the two 

approaches, given that all actual tax systems impose ineffi cient distortions on taxpayer 

behavior. 

       6.      See also  Treblicock,  The Limits  ;  Kanbur, “On Obnoxious Markets.”  Treblicock’s 

approach to markets stresses externalities, information failures, and coercion; Kanbur’s 

account stresses extreme individual outcomes, weak agency, and distributional 

inequality, where extreme outcomes and inequality are characterized in terms of welfare 

economics. 



220 Notes to Pages 94–97

       7.      This appeal to moral and political rationales for limiting markets makes my 

approach distinct from those of Michael Treblicock and Ravi Kanbur. Although I draw 

on some of their insights in formulating my parameters, I offer a particular way of 

thinking about harmful outcomes and externalities that is tied to a theory of equality. 

       8.      Of course, as I have stressed, many markets  promote  access to goods and services, 

decreasing their price and making them more available to more people than do other 

systems of distribution. 

       9.       Kanbur, “On Obnoxious Markets,” 44.  

       10.       Sen,  On Ethics and Economics .  

       11.       Shue,  Basic Rights , 18.  The language of human rights tries to capture the idea of 

some universal basic interests whose protection is especially urgent. 

       12.      Adam Smith stressed this point in his famous remarks on the human tendency 

“to truck, barter, and exchange”:  

 When an animal wants to obtain something  . . .  it has no other means of persua-

sion but to gain the favor of those whose services it requires. A puppy fawns upon 

its dam, and a spaniel endeavors by a thousand attractions to engage the atten-

tion of his master who is at dinner, when it wants to be fed by him. Man some-

times uses the same arts with his brethren, and  . . .  endeavors by every servile and 

fawning attention to obtain their good will.  . . .  But man has almost constant 

occasion for the help of his brethren, and it is in vain for him to expect it from 

their benevolence only. He will be more likely to prevail if he can  . . .  show them 

that it is for their own advantage to do for him what he requires of them.  . . .  It is 

not from the benevolence of the butcher, the brewer, or the baker that we expect 

our dinner, but from their regard to their own interest. We address ourselves, not 

to their humanity, but to their self-love.  . . .  Nobody but a beggar chooses to 

depend chiefl y upon the benevolence of his fellow-citizens. ( Wealth of Nations , 

118–19) 

 Elizabeth Anderson’s article ”Ethical Assumptions” reminded me of the importance of 

this quotation. 

       13.       Tobin, “On Limiting,” 269.  

       14.      In Milton Friedman’s words, “The possibility of coordination through voluntary 

cooperation rests on the elementary—yet frequently denied—proposition that both 

parties to an economic transaction benefi t from it,  provided the transaction is bilaterally 

voluntary and informed ” ( Capitalism , 13). 

       15.       Kanbur, “On Obnoxious Markets,”  discusses agency failures. 

       16.      I discuss commercial surrogacy in  chapter  5  . 

       17.      Industry spending on advertising to children under the age of twelve has 

exploded in the past decade, increasing from a mere $100 million in 1990 to more than 

$2 billion in 2000. See  www.media-awareness.ca/english/parents/marketing/marketers_

target_kids.cfm . 

www.media-awareness.ca/english/parents/marketing/marketers_target_kids.cfm
www.media-awareness.ca/english/parents/marketing/marketers_target_kids.cfm
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       18.      See  chapter  7  . 

       19.       Rousseau,  Social Contract , 34.  

       20.      See  White,  The Civic Minimum  , for an illuminating discussion of market 

vulnerability. 

       21.      See  Crow,  The Diversity of Markets .  

       22.      Again, see  Kanbur, “On Obnoxious Markets,”  for illustrations. 

       23.      I write “compatible with,” not “entailed by,” because welfare economists need 

not embrace bonded labor. But insofar as a libertarian thinks that all rights are alien-

able, the permissibility of labor bondage may well be entailed by it. 

       24.       Marshall, “Citizenship,” 122.  

       25.         Ibid.  , 78.  I discuss the implications of Marshall’s view of citizenship for educa-

tion in  Satz, “Equality.”  

       26.       Marshall, “Citizenship,” 78.  

       27.      If there is paternalism involved in such cases, it is a form of  collective paternalism : 

we restrict the choices open to us in order to maintain the choices that we need to pro-

tect ourselves from serious harm to our society. 

       28.      Vast inequalities in education, however, may undermine democratic society. See 

 Satz, “Equality,”  for discussion. 

       29.      Perhaps some libertarians would gladly engage in vote buying and selling, but 

they are unlikely to fi nd many followers. 

       30.      See  Sandel,  What Money Can’t Buy  , for discussion of a republican view of 

democracy. 

       31.      See  Rawls,  Theory of Justice  , for discussion of the  fair  distribution of political 

liberties. See also,  Brighouse, “Egalitarianism and Equal Availability.”  

       32.      Labor markets may be highly constitutive in their effects on the parties involved. 

As we saw, Adam Smith conjectured that a worker who spends her life engaged in 

menial, servile tasks in which she has no voice or authority is not likely to develop the 

capacities she needs to function as an active citizen. (Nor is she likely, given the chance, 

to be a loyal employee. Indeed a large body of research shows that high worker effort 

and loyalty require substantial departures from the treatment of labor as a pure com-

modity.) 

       33.      Although see  Pollan,  The Omnivore’s Dilemma  , on the effects of large-scale in-

dustrial food production on the quality of the food that is produced. 

       34.      See  chapters  5 and 6  . 

       35.       Schelling,  Choice and Consequence , 115–16.  

       36.       Hirschman,  Exit .  

       37.       Wolff, “Market Failure.”  

       38.       Loeb, “Estimating.”  

       39.       Adams,  Risk , 121.  

       40.       Wolff, “Market Failure.”  

       41.      See also  Kanbur, “On Obnoxious Markets,” 52.  

       42.      See  Hausman and McPherson , Economic Analysis , 200.  

       43.         Ibid.  , 201.  

       44.       Kanbur, “On Obnoxious Markets.”  
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       45.      Such markets are easy to enforce because market exchange is close to instanta-

neous in time, and there are effective private sanctions for noncompliance. 

       46.      Eric Rakowski raised the example of supermodel eggs in conversation. A Web 

auction site purported to sell the eggs of beautiful female models to the highest bidder. 

Although the website was later exposed as a fraud, the site got bids of up to $42,000, 

proving that some people were willing to be part of such a market. 

       47.      It is important to keep in mind that many allocative decisions are shaped neither 

by government nor by the market. These include distribution through gift, lottery, 

merit, the intrafamily regulation of work and distribution, and other principles such as 

seniority and need. 

       Chapter 5  

        1.      I use the terms  contract pregnancy  and  pregnancy contract  in place of the mis-

leading term  surrogacy . The so-called surrogate mother is not merely a surrogate; she is 

the biological and/or gestational mother. In this chapter I do not make any assumptions 

about who is, and who is not, a “real” mother. 

       2.      See  E. Anderson, “Is Women’s Labor a Commodity?” ; Overall,  Ethics ;  Warnock, 

 A Question of Life  ;  Field,  Surrogate Motherhood  ;  Corea,  The Mother Machine  ;  Pateman, 

 The Sexual Contract  ;  Radin,  Contested Commodities .  

       3.       E. Anderson, “Is Women’s Labor a Commodity?,” 75.  

       4.      I believe that my argument can also be applied to the case of prostitution, which 

I discuss in the next chapter. 

       5.      See  A. Allen, “Surrogacy” ;  Overvold,  Surrogate Parenting ;   Kane,  Birth Mother .  

       6.       Radin, “Market-Inalienability,”  refers to this view as “universal com-

modifi cation.” 

       7.      The theoretical assumption that everything is commodifi able characterizes a 

range of modern economic theories. As discussed in earlier chapters, it is found in both 

liberal welfare economics and in the conservative economics of the Chicago School. See 

Becker,  The Economic Approach . For criticisms of the application of Walrasian equilib-

rium theory to certain domains, see  Stiglitz, “The Causes” ;  Putterman, “On Some 

Recent Explanations” ;  Bowles and Gintis, “Contested Exchange.”  

       8.      See  Nozick,  Anarchy , 331.  

       9.      See  E. Anderson, “Is Women’s Labor a Commodity?,” 72.  

       10.      In cases of in vitro fertilization, reproductive labor is divided between two 

women. 

       11.      See  Katha Pollitt, “When Is a Mother Not a Mother?,”  The Nation , December 31, 

1990, 843.  

       12.      See  Patterson,  Slavery  , for comparisons between slaves and athletes. 

       13.      In the case of military service, of course, once you volunteer you are committed for 

your term whether you want to remain or not. But in the case of contract pregnancy, as 

with other labor contracts, it may be possible to opt out by aborting (at least until the end 

of the second trimester) or by refusing to perform in the sense of refusing to hand over 

the newborn child. I discuss the importance on bans on “specifi c performance” below. 
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       14.       Pateman,  The Sexual Contract , 207.  

       15.      Perhaps Freudian theory, with its emphasis on “natural” drives, might give us 

such reasons, but Pateman does not explicitly endorse such a theory. 

       16.      For an interesting approach that argues for limits on the commodifi cation of 

housing, see Radin, “Residential Rent Control.” 

       17.       Warnock,  A Question of Life , 45.  

       18.       E. Anderson, “Is Women’s Labor a Commodity?,” 81.  

       19.      See Orange County Superior Court Judge Richard Parslow’s ruling in  Johnson v. 

Calvert , 851 p.2d 776 (1993), in which he referred to surrogate birth mother Anna John-

son as a “home” for an embryo and not a “mother.” See also  Seth Mydams, “Surrogate 

Denied Custody of Child,”  New York Times , October 23, 1990, A14.  The Maryland 

Supreme Court referred to a gestational surrogate as a “gestational host” in  In re Roberto 

B , 923 A2d 115, 117 (2007). 

       20.       In the Matter of Baby M , 537 A.2d 1227 (N.J. 1988). Other cases in which a ges-

tational surrogate’s maternity claims have been denied include  In re Roberto B , 923 A 2d 

117 (2007), in which the Maryland Supreme Court ruled that even in the absence of an 

intended mother, the name of the gestational surrogate need not appear on the birth 

certifi cate. 

       21.      Michael Bratman suggested to me that the analogy between abortion and con-

tract pregnancy might break down in the following way. In contract pregnancy a woman 

gets pregnant with the intention of giving up the child. There is presumably no analo-

gous intention in the case of abortion; few women, if any, intentionally get pregnant in 

order to have an abortion. Critics of contract pregnancy might claim that  intentionally  

conceiving a child either to give it up for money or to abort it is immoral. I am not per-

suaded by such arguments and, at any rate, from a policy point of view pre-conception 

intention is impossible to verify. My own view is that the best argument in favor of the 

right to abortion makes no reference to intentions, but concerns the consequences of 

abortion restrictions for women, restrictions that, moreover, directly burden only 

women. But I do not pursue that line of thought here. 

       22.      See  Rich,  Of Women Born .  

       23.      Although see  Fogg-Davis, “Racial Randomization.”  

       24.       Warnock,  A Question of Life , 45.  

       25.       E. Anderson, “Is Women’s Labor a Commodity?,” 78.  

       26.      Of course, in adoption no one is directly paid for surrendering her child. So there 

is a disanalogy between adoption and contract pregnancy. Indeed insofar as payment 

for adoption would weaken parent-child ties (and raise equality considerations) and 

lead to harm to children, there is reason to prohibit it. I discuss harm to children below. 

Thanks to Samuel Freeman for pressing this issue. 

       27.      I owe this suggestion to Rachel Cohon. 

       28.       E. Anderson, “Is Women’s Labor a Commodity?,” 84.  

       29.       Parker, “Motivation.”  See also  Aigen, “Motivations.”  

       30.       Okin, “A Critique.”  

       31.      See  Elster,  Solomonic Judgments  , for a discussion of the diffi culties of ascertaining 

the best interest of the child. Elster is also skeptical of the idea that the best interest of 
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the child should necessarily prevail in custody disputes. I discuss fundamental interests 

in  chapters  7  . For now, recall the discussion in  chapters  4   of basic interests in well-being 

and agency. 

       32.       E. Anderson, “Is Women’s Labor a Commodity?,” 80 , raises this point as well. 

       33.       D. Gelman and E. Shapiro, “Infertility: Babies by Contract,”  Newsweek , November 

4, 1985.  

       34.       Elster,  Solomonic Judgments , 134–150.  

       35.      See  Satz, “Remaking Families.”  

       36.      Of course, pregnancy contracts also give another woman, the adoptive mother, 

control over the body of the surrogate mother. The important point here is that in a 

society characterized by gender inequalities, such contracts put women’s bodies at the 

disposal of others. 

       37.      On the differential in men’s and women’s earnings in 2007, see  www.bls.gov/

opub/ted/2008/oct/wk4/art03.htm . In 2008 the average median weekly earnings of 

women working full time were 79.9 percent of men’s ( www.bls.gov/opub/ee/

empearn/2009.01.pdf ). On divorce’s effect on standard of living, see  Weitzman,  The

Divorce Revolution , 323.  But see also  Peterson, “A Re-evaluation.”  

       38.      See  Bartels,  Beyond Baby M , “Appendix: Baby M Contract.”  

       39.      There is already legal precedent for regulating women’s behavior in the “best 

interests” of the fetus. A Massachusetts woman was charged with vehicular homicide 

when her fetus was delivered stillborn following a car accident. See  Eileen McNamara, 

“Fetal Endangerment Cases on the Rise,”  Boston Globe , October 3, 1989, cited in Tribe, 

 Abortion .  See also  Campbell, “Women as Perpetrators,” 463.  

       40.      This analogy may be complicated by the fact that the other parties to the contract 

may have at least some biological relationship to the child. 

       41.      E. Anderson also makes this point in “Is Women’s Labor a Commodity?” 84. 

       42.      See  Corea,  The Mother Machine .  

       43.      See  Loury,  The Anatomy  , for discussion. 

       44.       Anita Allen in “Surrogacy, Slavery and the Ownership of Life,”  has pointed to the 

disturbing possibilities contract pregnancy poses for racial equality. In cases like  Johnson 

v. Calvert , where the gestator (surrogate) Johnson was a black woman and the Calverts 

were respectively white and Filipina, it is diffi cult to imagine a judge awarding the baby 

to Johnson. For example, there are almost no adoption cases in which a healthy white 

infant is placed with black parents. In his ruling in  Johnson v. Calvert , Judge Parslow 

referred to Johnson as the baby’s “wet nurse.” Any full assessment of contract preg-

nancy must consider the implications of the practice for women of color. 

       45.      The medieval church held that the male implanted into the female body a fully 

formed homunculus (complete with a soul). See  Ehrenreich and English,  Witches .  

       46.      Of course, under different conditions the importance of genetically based ties 

between parents and children might decline. 

       47.       Saletan, “Fetal Foreclosure.”  

       48.      In  Birthpower  Carmel Shalev develops a powerful defense of contract pregnancy 

that draws on considerations of liberty, welfare, and liberal neutrality. She argues that it 

is a matter of the “constitutional privacy” of individuals to defi ne legal parenthood in 

www.bls.gov/opub/ted/2008/oct/wk4/art03.htm
www.bls.gov/opub/ted/2008/oct/wk4/art03.htm
www.bls.gov/opub/ee/empearn/2009.01.pdf
www.bls.gov/opub/ee/empearn/2009.01.pdf
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terms of their prior-to-conception intentions; that contract pregnancy will empower 

women and improve their welfare by unleashing a new source of economic wealth; and 

that the market is neutral between competing conceptions of human relationships. 

       49.      A much earlier version of this chapter appeared as  Satz, “Markets in Women’s 

Reproductive Labor.”  

       Chapter 6  

        1.      Although it sometimes does. See below. 

       2.      That is, if there were gender equality between the sexes, but a substantial group 

of very poor men and women were selling sex to survive, this would indeed be trou-

bling. We should be suspicious of any labor contract entered into under circumstances 

of desperation, what I have referred to as the underlying vulnerability of transacting 

agents. This is the case with much prostitution around the globe. 

       3.      Laurie Shrage, “Should Feminists Oppose Prostitution?,” is an important excep-

tion. See also her book  Moral Dilemmas of Feminism . 

       4.      The fact that monetary exchange plays a role in maintaining many intimate rela-

tionships is a point underscored by  George Bernard Shaw in  Mrs. Warren’s Profession .  

       5.      See  Walkowitz,  Prostitution and Victorian Society  ;  Rosen,  Prostitution in America  ; 

 Hobson,  Uneasy Virtue .  

       6.      See  Danny Hakin and William Rasbaum, “Spitzer Linked to a Sex Ring as a 

Client, Gives Apology,”  New York Times , March 11, 2008, late ed., A1.  

       7.       Decker,  Prostitution , 191.  

       8.      See  Greenwald,  The Elegant Prostitute , 10.  

       9.      For discussion of male prostitutes who sell sex to women, see  H. Smith and B. 

Van der Horst, “For Women Only—How It Feels to Be a Male Hooker,”  Village Voice , 

March 7, 1977.  Dictionary and common usage tends to identify prostitutes with women. 

Men who sell sex to women are generally referred to as “gigolos,” not “prostitutes.” The 

former term encompasses the sale of companionship as well as sex. 

       10.      Male prostitutes merit only a dozen pages in John Decker’s monumental study 

of prostitution. See also  Drew and Drake,  Boys for Sale  ;  Deisher, “Young Male Prosti-

tutes” ;  Sereny,  The Invisible Children .  I am grateful to Vincent DiGirolamo for bringing 

these works to my attention. See also  D. Allen, “Young Male Prostitutes.”  

       11.       P. Alexander, “Prostitution.”  A recent economics paper suggests that the portion 

of prostitution carried out by streetwalkers is declining because of the Internet. See 

 Cunningham and Kendall, “Prostitution 2.0.”  

       12.      Moreover to the extent that the desperate background conditions are the prob-

lem, it is not apparent that outlawing prostitution is the solution. Banning prostitution 

may only remove a poor woman’s best option; it in no way eradicates the circumstances 

that led her to such a choice. See  Radin, “Market-Inalienability,”  on the problem of the 

“double bind.” 

       13.      For an attempt to understand human sexuality as a whole through the economic 

approach, see  Posner,  Sex and Reason .  
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       14.      Although two-thirds of prostitutes surveyed say that they have no regrets about 

choice of work. See  Decker,  Prostitution , 165–66.  This fi gure is hard to interpret, given 

the high costs of thinking that one has made a bad choice of occupation and the lack of 

decent employment alternatives for many prostitutes. 

       15.      See  Calabresi and Melamed, “Property Rules.”  

       16.      Prostitution is, however, an issue that continues to divide feminists. On the one 

side, some feminists see prostitution as dehumanizing and alienating and linked to male 

domination. This is the view taken by the prostitute organization WHISPER (Women 

Hurt in Systems of Prostitution Engaged in Revolt). On the other side, some feminists 

see sex markets as affi rming a woman’s right to autonomy, sexual pleasure, and eco-

nomic welfare. This is the view taken by the prostitute organization COYOTE (Call Off 

Your Old Tired Ethics). 

       17.       Pateman,  The Sexual Contract , 207 , emphasis added. 

       18.      Thus Richard Posner errs when he claims that the “prohibition against rape is to 

the sex and marriage market as the prohibition against theft is to explicit markets in 

goods and services” (“An Economic Theory,” 1199). For discussion of analogies and 

disanalogies between body parts and external things, see  Harris, “The Survival Lottery” ; 

 Fabre,  Whose Body .  

       19.      See  chapter  9   for discussion. 

       20.       Radin, “Market-Inalienability,” 1884.  

       21.      An objection along these lines is raised by Margaret Baldwin in “Split at the 

Root.” She worries that prostitution undermines our ability to understand a woman’s 

capacity to consent to sex. She asks, Will a prostitute’s consent to sex be seen as consent 

to a twenty-dollar payment? Will courts determine sentences in rape trials involving 

prostitutes as the equivalent of parking fi ne violations (e.g., as another twenty-dollar 

payment)? Aren’t prostitutes liable to have their fundamental interests in bodily integ-

rity discounted? I think Baldwin’s worry is a real one, especially in the context of the 

current stigmatization of prostitutes. It could be resolved, in part, by withholding infor-

mation about a woman’s profession from rape trials. 

       22.      Radin does try to give a fairly abstract account of what makes people fl ourish, 

one that may be fi lled out in various ways. So perhaps her account is less controversial 

than more specifi c accounts. 

       23.       E. Anderson,  Value , 45.  

       24.       Patterson,  Slavery and Social Death .  

       25.      Actually the prostitute’s humanity is a part of the sex transaction itself; that is 

why few people are interested in nonhuman sexual substitutes. Indeed the prostitute’s 

humanity (and gender) may be crucial to the john’s experience of himself as superior to 

her. See  MacKinnon,  Toward a Feminist Theory .  

       26.      Scott Anderson, however, has recently argued for the special importance of 

sexual autonomy, over and above other forms of autonomy. See his “Prostitution.” I 

return to this idea below. 

       27.      Although Arlie Hochschild has found that the sale of “emotional labor” by air-

line stewardesses and insurance salesmen distorts their normal responses to pain and 

frustration. See  The Managed Heart . 
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       28.      I owe this point to Elizabeth Anderson, who stressed the need to distinguish 

between different versions of the degradation objection and suggested some lines of 

interpretation. 

       29.      See  www.npc.umich.edu/poverty/ . 

       30.       Rix,  The American Woman .  Rix notes that the time women spend doing house-

work has not declined since the 1920s, despite the invention of labor-saving technol-

ogies (e.g., laundry machines and dish washers). See also Bianchi et al., “Is Anyone 

Doing the Housework?,” reporting that women still do twice as much housework 

as men. 

       31.       Haslanger, “Gender and Race.”  

       32.       “Full Report of the Prevalence, Incidence and Consequences of Violence against 

Women: Findings from the National Violence Against Women Survey,” November 

2000, p. 26, Washington, D.C: National Institute of Justice and the Centers for Disease 

Control and Prevention.  

       33.      I am indebted here to Iris Young’s discussion in  Justice and the Politics of 

Difference . 

       34.      See  www.cawp.rutgers.edu/fast_facts/levels_of_offi ce/congress.php . 

       35.       Shrage,  Moral Dilemmas of Feminism  , argues that prostitution perpetuates the 

following beliefs that oppress women: (1) the universal possession of a potent sex drive; 

(2) the “natural” dominance of men; (3) the pollution of women by sexual contact; and 

(4) the reifi cation of sexual practice. 

       36.      See  Potterat et al., “Mortality.”  See also  Silbert, “Sexual Assault,”  for a study of 

street prostitutes in which 70 percent of those surveyed reported that they had been 

raped while walking the streets. 

       37.       Pateman, “Defending Prostitution,” 563.  

       38.      See also  Schwartzenbach, “Contractarians.”  

       39.      It is of course possible, albeit diffi cult, for a group of people to change the 

meaning of a social practice. Consider the contemporary controversy around the social 

meaning of marriage. 

       40.      I owe this point to Arthur Kufl ik. 

       41.       S. Anderson, “Prostitution.”  

       42.      In the United States prostitution is legalized only in several jurisdictions in 

Nevada. 

       43.      These countries also have more pay equity between men and women than is true 

in the United States. This might be taken to undermine an argument about prostitu-

tion’s role in contributing to income inequality. Moreover women’s status is lower in 

some societies that repress prostitution (such as those of the Islamic nations) than in 

those than do not (such as those of the Scandinavian nations). But given the variety of 

cultural, economic, and political factors that need to be taken into account, we need to 

be very careful in drawing hasty conclusions. Legalizing prostitution might have nega-

tive effects on gender equality in the United States, even if legal prostitution does not 

correlate with gender inequality in other countries. For skepticism about the link 

between pornography and gender inequality, see  Richard Posner, “Obsession,”  New 

Republic , October 18, 1993, 31–36.  

www.npc.umich.edu/poverty/
www.cawp.rutgers.edu/fast_facts/levels_of_office/congress.php


228 Notes to Pages 151–161

       44.       Lindquist et al., “Judicial Processing.”  Several state laws banning prostitution 

have been challenged on equal protection grounds. These statistics support the idea that 

prostitution’s negative image effect has disproportionate bearing on male and female 

prostitutes. 

       45.      See  Sunstein, “Neutrality.”  

       46.       Brandt,  A Theory , 11–12, 126–27, 333.  

       47.      An earlier version of this chapter appeared in  Ethics . See  Satz, “Markets in 

Women’s Sexual Labor.”  

       Chapter 7  

        1.       Fallon and Tzannatos,  Child Labor .  

       2.      See also  Kanbur, “On Obnoxious Markets.”  

       3.      The fact that children have not yet developed important capacities makes their 

situation different from that of adults who have developed these capacities but whose 

capacities are in some way defi cient, for example, they (the adults) make bad choices. 

See  Schapiro, “What Is a Child?  ”

       4.      Children should not be seen as merely passive “patients” whose opinions never 

need be consulted. Clearly the extent of children’s agency increases over time, so that 

three-year-olds differ dramatically from sixteen-year-olds in terms of their level of ef-

fective rational agency. The fact that children’s agency is lower than that of adults does 

not denigrate the contributions children make to their own well-being or to the 

well-being of others. 

       5.      Children orphaned by AIDS or civil wars and older children who have fl ed abu-

sive homes do make decisions on their own behalf. But even in these cases, to the extent 

that their powers of decision making remain undeveloped, they cannot generally be 

seen as full agents. 

       6.       Humphries, “Cliometrics.”  

       7.       Dreze and Gazar, “Uttar Pradesh,” 86.  

       8.       Burra,  Born to Work .  

       9.      There is evidence that in many countries girls are systematically undervalued by 

their families. Such discounting helps explain why, as Amartya Sen has dramatically 

phrased it, “more than 100 million women are missing,” mainly in South Asia and 

China. See also  Jejeebhoy, “Family Size.”  

       10.      See  Haddad, Hoddinott, and Alderman,  Intrahousehold Resource Allocation .  See 

 Agarwal,  A Field  , for evidence that land allocation to women rather than men results not 

only in higher productivity in agriculture but also in better outcomes for children. 

       11.       Sen, “Well-being.”  I introduced the two types of interests in  chapter  4  . 

       12.      Here I draw on  Brighouse, “What Rights.”  

       13.      This was an objection I raised earlier against Margaret Jane Radin’s attempt to 

use the best conception of human fl ourishing as a lever with which to move certain 

markets into the blocked or regulated zone. 

       14.      What if a state rejects the existence of these core interests? One could, for ex-

ample, appeal to certain physiological and psychological needs that people have 
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 regardless of their cultural circumstances, or draw on the choices people make for 

themselves when they are in a position to make meaningful choices. 

       15.      Given that in the family parents’ interests are likely to prevail over children’s 

interests, there are practical reasons to adopt an approach to child labor that focuses on 

what happens to the children in a family. 

       16.       Weiner,  Child and State .  

       17.      I am not of course assuming that the millions of extremely impoverished adults 

around the globe deserve their situation either. 

       18.       Kabeer, “Deprivation,” 4.  

       19.       Kahneman, Knetch, and Thaler, “Fairness.”  

       20.       Basu, “Child Labor.”  

       21.       Bhatty, “Educational Deprivation.”  

       22.       D. Brown, Deardorff, and Stern, “Child Labor.”  

       23.       Murthi, Guio, and Dreze, “Mortality.”  

       24.      See  Grootaert and Kanbur, “Child Labor,”  for additional suggestions. 

       25.      Contextualists should be distinguished from relativists, who deny universal stan-

dards as such. Contextualists recognize the pull of such standards but also recognize 

that it may not be possible to implement them given current conditions. 

       26.       Walzer,  Spheres , xiii.   I quoted this earlier, in my introduction.

       27.      The international lending institutions should not repeat the policies of the past, 

in which corrupt dictators such as Mobutu Sese Seko were repeatedly given new loans 

for development that did nothing to improve the lives of Zaire’s people. See  Easterly, 

 The Elusive Quest  . 

       28.       Kabeer, “Deprivation.”  

       29.         Ibid.    

       30.      Economic analyses of child labor tend to treat the marginal productivity of a 

child as a property of the child, given a fi xed technology of household production. As I 

mentioned earlier, children are not analogous to other economic products; their bene-

fi ts and costs are not only exogenously determined. Parents can, for example, assign 

household duties in different ways, such as by challenging gender norms and giving 

more productive jobs to girls.  Vivianna Zelizer,  Pricing  , argues that a variety of cultural 

forces rather than changes in the structure of the labor market changed the view of 

children in the United States during the nineteenth century. 

       31.      An earlier version of this chapter appeared as  Satz, “Child Labor: A Normative 

Perspective.”  

       Chapter 8  

    The epigraph quotes Reverend E. P. Holmes, a black clergyman, testifying before a con-

gressional committee in 1883. Quoted in  Foner,  Nothing but Freedom , 7 . 

   This chapter was presented at the Equality and Markets Conference at Stanford Uni-

versity, at BAFFLE, at the University of Toronto Law School, at the NYU School of Law 

Colloquium on Law, Economics and Politics, and at a conference in Tel Aviv on labor 

rights. I have benefi ted from written and verbal comments from Barbara Fried and from 
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Josh Cohen, Yossi Dahan, Rob Reich, Seana Shiffrin, Elizabeth Anderson, Elizabeth 

Hansot, Paul Gowder, Marc Fleurbaey, Meir Dan-Cohen, Eric Rakowski, Andrew 

Levine, Lewis Kornhauser, Liam Murphy, Jonathan Wolff, and many other members of 

the audiences. 

       1.       Bardhan, “Labor Tying.”  

       2.       Schaffner, “Attached Farm Labor.”  

       3.       Bardhan, “A Note.”  

       4.      International Labour Organization, “A Global Alliance.” 

       5.      See  Patterson,  Slavery ,  chap.  4   . 

       6.      Some libertarians will be willing to regulate transactions that have external third-

party effects. 

       7.       Hill,  Autonomy , 12 . 

       8.       Mill,  Utilitarianism , 14 . Mill himself considers any defense of voluntary slavery 

to be self-defeating: it is self-contradictory to say we should be free not to be free. See his 

discussion in  On Liberty . This argument faces some serious problems, as Mill is defend-

ing liberty as noninterference and there is nothing paradoxical about giving someone 

the ability to enslave in the absence of interference. Of course in the case of enforcement 

in the face of default, there will be interference, but this is true of other contracts. 

       9.      See  Mistry,  A Fine Balance  , for a novelist’s moving depiction of the lives of India’s 

poor in which lifetime bondage to a creditor appears as a rational response to an irra-

tional world. 

       10.       Nozick,  Anarchy , 163 . Nozick has three principles of justice: justice in acquisi-

tion, justice in transfer, and a principle of rectifi cation. 

       11.         Ibid.  , 30–35 . 

       12.         Ibid.  , 331 . Nozick of course fails to consider that for slavery contracts to be valid, 

they must be underwritten by laws and enforced. Runaway slaves must be recaptured; 

defaulters on terms of agreement must be punished. 

       13.      Indeed it is curious that given the centrality of the idea of “consenting parties” to 

the justifi cation of market exchange, there has been so little attention paid to it in eco-

nomics. 

       14.       Nozick, “Coercion.”  

       15.      For objections to moralizing the concept of coercion, see  Zimmerman, “Coer-

cive Wage Offers” ;  G. A. Cohen, “The Structure of Proletarian Unfreedom.”  One worry 

is that Nozick’s approach makes it impossible to ask whether a form of coercion, say by 

the state, might be justifi ed. It also seems to ignore the ways that a form of coercion 

might benefi t a person. 

       16.      Of course the justifi cation for the initial appropriation of natural resources is 

notoriously vexed. Locke thought that the justifi cation rested on the fact that a person 

has a right to what he mixes his labor with (as long as it is not previously owned by 

someone else). Nozick notes the diffi culties with this in his example of the person who 

“mixes his labor” with the ocean by throwing tomato juice into it. 

       17.      See  Nozick,  Anarchy , 263–64 . 

       18.       Freeman, “Illiberal Libertarians.”  

       19.      I return later to the suggestion that libertarianism is not a stable theory. 
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       20.      Some instances of bonded labor do originate in force and are maintained by vi-

olence. See  Bales,  Disposable People  . 

       21.      See  J. Buchanan,  The Limits of Liberty , 59–60 , for a discussion of slavery as the 

result of bargaining from an anarchistic equilibrium. 

       22.      Randy Barnett may be unique among libertarians in advocating debt slavery for 

those who impose costs on others through wrongdoing. See  The Structure of Liberty , 35. 

Thanks to Arthur Ripstein for the citation. 

       23.      Yet even some left libertarians seem willing to countenance voluntary slavery. 

See  Otsuka,  Libertarianism , especially 122–25 . 

       24.      Thanks to Barbara Fried for suggesting that I separate out the different ways that 

an individual might have a right not to be in the circumstances that give rise to bonded 

labor. 

       25.      In fact specifi c performance is an exceptional remedy for breach of contract in 

Anglo-American law. The normal remedy is money damages. 

       26.      Not all de facto monopolistic markets violate Nozick’s Lockean proviso. See 

below. 

       27.       Nozick,  Anarchy , 178–82 . 

       28.      Recall that Locke’s founding principle was a positive duty to protect and preserve 

human life. It was this duty that was the basis of his restriction on individual property 

rights. 

       29.      For a libertarian argument that stresses the negative effi ciency consequences 

of government intervention in people’s lives, see  Friedman,  Capitalism  ;  Epstein,  

Principles .  

       30.      Given its emphasis on protecting an agent’s equal freedom to make her own 

choices and pursue her own projects, libertarian theory’s silence on children is remark-

able. Nozick, for example, merely notes in passing, “Children present yet more diffi cult 

problems. In some way it must be ensured that they are informed of the range of alter-

natives in the world. But the home community might view it as important that their 

youngsters not be exposed to the knowledge that one hundred miles away there is a 

community of great sexual freedom. And so on” ( Anarchy , 330). 

       31.      See also ibid., 38, arguing that children have a right not to be eaten by their 

parents(!). 

       32.      Libertarians who base their doctrine on a principle of self-ownership have strug-

gled with the question of why children are not owned by their begetters. See Steiner, 

“Self-Ownership.” For criticism of Nozick’s views, see  Okin,  Justice ,  chap.  4  .  

       33.      Rawls considered long-term stability crucial to the justifi cation of his two 

principles of justice and devoted a large part of  A Theory of Justice  to this concern. See 

434–41. 

       34.      See  E. Anderson, “Ethical Assumptions.”  

       35.      See  Varian,  Microeconomic Analysis , 94–97 . 

       36.       Bardhan, “Wages.”  

       37.       Bardhan, “Labor Tying.”  

       38.       Braverman and Stiglitz “Sharecropping.”  

       39.       Srinivasan, “On the Choice.”  
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       40.       Genicot, “Bonded Labor,”  argues that the existence of “bonded labor hinders the 

development of welfare enhancing credit opportunities for laborers.” Given poor peasants’ 

lack of collateral, asymmetries of information, and ineffective enforcement institutions, 

credit contracts tend to be implicit self-enforcing agreements. The loss of future credit 

opportunities from lenders provides peasant borrowers with an incentive not to default on 

their loans. In the absence of such incentives enforcement would be extremely costly and 

creditors would have less reason to make such loans. By providing an alternative opportu-

nity for obtaining credit besides formal credit institutions, bonded labor decreases the 

costs of reneging on the agreement. Bonded labor thereby renders the implicit promise to 

repay a loan from a formal credit institution unenforceable. Genicot argues that the exis-

tence of bonded labor can lead local credit institutions to deny loans to poor laborers; 

it might also prevent such institutions from forming or thriving. A ban on bonded labor, 

if this contributes to the creation of formal credit institutions, might make some poor 

laborers better off by enabling them access to credit on terms they would prefer. 

       41.      See  Parfi t,  Reasons and Persons .  

       42.      As I discussed in  chapter  2  , this was a central concern of the classical political 

economists. 

       43.      See  Sen,  Inequality Reexamined .  

       44.      In many of these cases it might be argued that we have de facto monopoly 

pricing. 

       45.      As the recent subprime loan crisis shows, even relatively educated Americans did 

not understand the terms of their loans. 

       46.      Cited in  Schaffner, “Attached Farm Labor.”  Prof. Mariana Mota Prado cau-

tioned me that the language in this example may have other explanations, based on class 

and on culture. 

       47.      Quoted in  Bales, “The Social Psychology of Slavery,” 2 . 

       48.       Hill,  Autonomy  . 

       49.       Schaffner, “Attached Farm Labor,”  argues that employers attempt to manipulate 

the psychology of their employees to reduce the costs of enforcing the bondage relation-

ship. 

       50.      See  Lane,  The Market Experience , especially 235–59 . 

       51.      Thanks to Seana Shiffrin for suggesting that I emphasize my expansion of the 

vocabulary of endogeneity and underscore its relationship to skills as well as prefer-

ences. 

       52.      Michael Blake raised this objection to my argument in discussion. But see  Snyder, 

 A Well-Paid Slave  , for an argument that even high pay may not compensate for the right 

to exit. It is also worth pointing out that although Curt Flood was prohibited from play-

ing for another baseball team, he was always free to leave the profession of baseball. 

(Military service is also exceptional in ways that perhaps justify its hierarchical and 

authoritative structure.) 

       53.      For discussions of the role of work in sustaining personal welfare, self-respect, 

and social and civic status, see  Estlund,  Working Together  ;  Schultz, “Life’s Work.”  

       54.      Quoted in  P. Brown,  Augustine .  

       55.      See  Weiner,  Child and State .  
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       Chapter 9  

        1.      Thanks to Caleb Perl and Jose Campos for research assistance. Thanks also to Joe 

Shapiro, whose undergraduate honors thesis at Stanford, “The Ethics and Effi cacy of 

Banning Human Kidney Sales,” prompted me to think harder about this topic. I was the 

co-advisor of his thesis with Ken Arrow. Thanks to Ben Hippen for comments on a 

longer version of this chapter. Thanks also to the audience at the Aristotelian Society, 

the editor of the Society’s proceedings, David Harris, and to Annabelle Lever, Eric 

Maskin, and Josh Cohen for written comments. 

       2.      This libertarian view confronts serious questions about the scope of control a 

person has over her body. For example, does a person have the right to sell all of her 

organs, even if it means her death? Does my right to use my body as I wish mean that I 

can walk naked into my offi ce? More to the point, do rights to bodily autonomy and 

integrity entail rights to  sell  one’s body or body parts? Cecile Fabre has recently argued 

that, under many circumstances, justice requires conferring on the sick a right to con-

fi scate the superfl uous body parts of healthy individuals. See, Fabre, “Whose Body.” Her 

argument depends on a close analogy between body parts and external resoruces and 

perhaps an overly optimistic view about the state’s ability to fairly enforce the organ 

distribution policy. 

       3.      Among undeveloped nations only Iran presently has a legalized kidney market. 

       4.       Goodwin,  Black Markets , 119–22.  

       5.      In  McFall v. Shimp , 10 Pa. D&C.3d 90 (Ch. Ct. 1978) a man (McFall) who would 

surely die without a bone marrow transplant, sought an injunction to require his cousin 

(Shimp) to donate bone marrow, a procedure that would have posed little risk but con-

siderable pain. The court refused to grant the injunction, and the man subsequently 

died. In  Curran v. Bosze , 566 N.E.2d 1319 (Ill. 1990) the Illinois Supreme Court refused 

to grant a noncustodial parent’s request that his own twin three-year-old children be 

compelled to undergo blood testing and possible bone marrow harvesting to save the 

life of their twelve-year-old half-brother. (The half-brother died while the case was still 

being decided.) 

       6.      Or perhaps I should say  lists , since in the United States there is a national list as 

well as lists at regional transplant centers. 

       7.       Goodwin,  Black Markets , 40 . Goodwin also importantly notes that there are 

racial disparities in how long people have to wait for a kidney, as well as racial differ-

ences in rates of organ donation. African Americans, for example, wait longer on lists 

and also donate organs less frequently than whites. 

       8.      This fi gure also includes those who die while waiting for a heart to become avail-

able for transplant. 

       9.      See Living Legacy Registry, Donation Statistics, at  http://livinglegacy.org . 

       10.      Some object that opt-out systems do not really allow for individual consent 

because many people do not have adequate information about their society’s default 

position on cadaver organs. According to critics, opt-out systems are really systems of 

organ conscription. Those who would not have wished to donate their organs after their 

death, if they had properly refl ected on this while they were alive, are forcibly drafted 

http://livinglegacy.org
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into donation: their actual consent is sidestepped. But  even if this were true , that is, even 

if most people comply with such systems only out of ignorance, the critics’ argument is 

insuffi cient to rebut those who favor such systems, since an analogous charge could be 

brought against opt-in systems. In opt-in systems there are likely to be people who have 

never thought about whether or not their organs should be available for others upon 

their death, yet would have ex ante preferred that they were. In opt-in donation systems, 

such people are simply presumed to have consented to nondonation and thus are forc-

ibly drafted into nondonation; their consent to nondonation, in other words, is also 

sidestepped. Different attitudes about the respective degrees of coerciveness of opt-out 

and opt-in systems undoubtedly refl ect different views about the extent to which an 

individual has strong ownership claims over her body parts, even after her death. The 

different default starting positions refl ect, at least in part, different attitudes and prefer-

ences about social claims on cadaver organs. But these attitudes and preferences are 

themselves reciprocally infl uenced by framing effects and starting points. That is,  which-

ever  default position we choose for organ donation, opt in or opt out, may change the 

likelihood of certain choices over others. Initial allocations, expectations, and laws 

about a person’s organs form a starting point that affects her individual preferences and 

judgments. Because every society must have some donation or nondonation starting 

point, every society faces the question of deciding how this starting point should be 

determined. 

       11.      See the data collected by Spain’s Organizacion Nacional de Transplantes, at 

 http://ont.es . See also  Newsletter  Transplant: International Figures on Organ Donation 

and Transplantation  vol. 10, no 1. Madrid, SpainFundacion Renal, 2005 . 

       12.       Coppen et al., “Opting-out Systems.”  

       13.      Those who receive their kidneys from live donors tend to fare better than those 

who receive their kidneys from cadavers. See  Editorial, “Renal Transplantation from 

Living Donors,”  British Medical Journal  318 (1999): 409–10 ; Terasaki et al., “High Sur-

vival Rate.” 

       14.      See  Healy,  Last Best Gifts .  

       15.      Cited in  Seabright,  The Company , 151–52 . 

       16.       Titmuss,  The Gift Relationship .  

       17.         Ibid.  , 314.  

       18.       Arrow, “Gifts and Exchanges.”  

       19.      See  Gneezy and Rustichini, “A Fine.”  

       20.       Frey and Oberholzer-Gee, “The Cost.”  

       21.      See  E. Anderson,  Value .  

       22.       Strahilevitz, “How Changes.”  

       23.       Gneezy and Rustichini, “Pay Enough.”  Frey discusses the Dürrenmatt play in 

Frey, Oberholzer-Gee, and Eichenberger, “The Old Lady.” 

       24.      Thanks to Ben Hippen for the point that not all extrinsic rewards need have the 

same consequences for altruistic donation. 

       25.       Ghods, Savaj, and Khosravani, “Adverse Effects.”  

       26.       Scheper-Hughes, “Keeping,” 1645 . 

http://ont.es
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       27.      If we are concerned about desperation, banning kidney markets itself does 

nothing to rectify the desperate conditions that prompt such sales. If our concern with 

kidney markets is the desperation that is prompting the sale, it does no good to close off 

the sale but leave the circumstances that yielded the desperation in place. In fact given 

the desperation, sellers and buyers may still resort to a black market, with a host of at-

tendant abuses even more exploitive, overreaching, or unfair than a legalized market 

would be. 

       28.       Goyal et al., “Economic.”  

       29.      Indebtedness is a fact of life in many of the areas where kidney selling is wide-

spread. The Goyal study found that 96 percent of sellers interviewed sold a kidney to pay 

off a debt; 74 percent were still in debt at the time of the survey, six years later. In fact 

this study of 305 kidney sellers in Chennai, India, found that after selling a kidney family 

income actually declined. Many sellers experienced pain and were unable to work. Par-

ticipants were also paid little for their organs, and often substantially less than they were 

promised. So even when they were able to stave off the moneylenders for a few years, 

they were soon in debt again. 

       30.       Goyal et al., “Economic,”  report that although people sell their kidneys to get out 

of debt, sellers are frequently in debt again within several years of the sale. 

       31.      In the case of altruistic donation, our concerns about sellers’ agency is presum-

ably mitigated by the fact that the suppliers of kidneys are likely to come from many 

economic groups and not simply from the desperately poor, who also tend to be uned-

ucated. 

       32.      Recent studies have found that donating a kidney does not damage donors’ 

health or reduce their life span, and they are less likely to develop kidney failure than the 

general population. See  Ibrahim et al., “Long-Term Consequences.”  Of course, as I have 

stressed, the results of kidney donation in the developed world may not tell us very 

much about kidney donation in the undeveloped world. For one thing, donors in the 

United States, where this study was undertaken, are very carefully screened for health 

risks. 

       33.      Joe Shapiro makes this observation as a framing background for his discussion 

of the morality of kidney markets. See “The Ethics.” 

       34.       C. Williams, “Note.”  

       35.       Titmuss,  The Gift Relationship  .  Goodwin,  Black Markets  , draws attention to 

racial disparities in who gives and who gets an organ. 

       36.       Ishiguro,  Never Let Me Go .  Recently, an article in the New York Times by Andrew 

Pollack raised concerns about the sale of plasma by poor Mexicans to centers run by 

pharmaceutical companies at the U.S. and Mexico border. See “Is Money Tainting the 

Plasma Supply?” December 6, 2010, Sunday Business section, p. 1. 

       37.      Nancy Scheper-Hughes, quoted in  Michael Finkel, “Complications,”  New York 

Times Magazine , May 27, 2001, 32 . The term  transplant tourism  refers to wealthy indi-

viduals or their brokers from the developed world fl ying halfway around the world to 

less developed countries searching for organ sellers. 

       38.      See  Shapiro, “The Ethics,” 120 . 
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       39.      To what extent would the availability of kidneys through a market indemnify 

individuals against the effects of bad health choices? Thanks to Annabelle Lever for 

pressing this point. 

       40.       L. Cohen, “Where It Hurts.”  

       41.         Ibid.  , 673.  

       42.      Recall that in  chapter  7   I made an analogous argument about child labor: the 

availability of child labor decreases the price of unskilled adult labor and thereby makes 

it harder for families to refrain from putting their children to work. 

       43.       R. Dworkin, “Comment on Narveson,” 39 . 

       44.       Walzer,  Spheres , 102.  

       45.       Roth, Sonmez, and Unver, “ Pairwise Kidney Exchange .”  

       46.      The idea for this chart comes from  Kanbur, “On Obnoxious Markets.”  

       47.      An earlier version of this chapter appeared as  Satz, “The Moral Limits of 

Markets: The Case of Human Kidneys.”  

       Conclusion  

        1.      Ashley Conrad Walker suggested that my framework might apply to fi nancial 

instruments and wrote a paper attempting to apply it. I am indebted to his discussion. 

       2.      For a discussion of the state’s interest in education, see  Reich,  Bridging Liber-

alism , 151–55 . An important question is whether the existence of private schools 

threatens to create closed and exclusive groups who capture elite positions in society. 

       3.      It is important to emphasize that the theory of noxious markets that I present 

here is not meant to be a substitute for a  full  theory of justice, even though justice-based 

considerations are clearly at work in my theory. 
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