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INTRODUCTION

My bouvk The Soucial Theory of Practices was published in 1994,
as was Robert Brandom’s Making It Fxplicit: the lirst was a small
buok with intent to demolish, the second a large and in CYLTY Sense
constructive book. The Social Theory of Practices was an argument
against the appeal to what it called collective objects, with a modest
constructive message about ermulation as an alternative explanation.
Making It Fxplicit was an account of linguistic normativity, in which
the “it™ being made explicit was a paradigm case of a collective
object, but it bypassed tough problems abour how the account fit into
the world. T thought the arguments of The Social Theory of Practices
applied to Brandom and, muetatis mutandis, to much of the flood of
*normatvity” thinking of the ime. Joe Rovse wrote me a letter that
claimed that they did not, becavse the structures Brandom and he
were talking abour were “normative.” Saying this amounted to giving
these arguments a free pass from the questions raised in The Social
Theory of Practices — questions about how collective objects could
possibly work in the way they were supposed to, given the cavsal fea-
tures of the world, our cognitive processes, ordinary features of sacial
interaction, and the kind of feedback we get in the course of learning
how to get around the world.

I found Rouse’s claim deeply puseling, not least because so much
of the argumentation in the texts of the normativists appealed to
notions that were taken over dircetly — or slightly modified — from the
social sciences and in particular from classical social theory., Wilfrid
Sellars, for example, vsed Durkheimian notions. And one could net
read philosophers like Philip Pettit without hearing Durkheim, for
example in Perrit’s appeal to common knowledge. Saul Kripke's
account of rule-following in Wittgenstein wound up with puzales
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about 2 problemartic concept from social theory, namely community,
And the borrowing from classical social scicnce was explicit in such
works as Margarer Gilbert's (n Social Facts (1989), with its discus-
sion ot Georg Simmel.

The pusle exrended to my own carlier writings. There was a
stromg relationship between the writings of normativism and the
claims that T had made in my (Wittgensteinian) dissercation, pub-
hished as Sociological Explanation as Translation (19801, in my (maore
Quincan) *Leanslating Ritual Beliefs™ (1979), and in my critique of
the Strong Programme (1981). Indeed, there were rwo columns of
text (last column of 190 and the first of 191) in Brandom’s “Freedom
and Constraint by Norms® (1979) that could have served as a
summary of my own arguments in rthese texts — though in the next
pages Brandom took them in the dircction of Making Tt Explicit,
where I would not have taken them, for reasons having to do with
the social theory implicit in Brandom's argument, particularly its own
appeal to notions of community. The links between my earlier writ-
ings on translation and normativism and on the Strong Programme in
the Sociology of Science (e.g., 1981) were close enough for me to be
identificd as a normativist myself (c.g., by Henderson 2002), though
of a more Davidsonian kind. '

Clearly there were issues to be worked out, both as a matter of
philosophy and as a matter of social theory, and for myself as well
as i the larger community of readers of these literatures. During
the decade after the publication of The Social Theory of Practices
I wrote a number of articles and review essays on various aspects
of the problem of normativity (mostly collecred in Brains/Practices!
Relativism: Social Thewry after Cognitive Science, 2002, 74-107),
watched Brandom present his views at various places, and presented
my views on these issues in a rough form ar an NEH Summer Institute
with Brandom present. Amony the elements of that discussion was
the case of legal normativity. Brandom himself suggested to me at the
time that this was a line of argument worth pursuing, and indeed it
was. | was also paired with Jue Rouse at a number of philosophical
events, reviewed his books (1989, 2005a), and commented on his
notion that the concepr of practices was a normative one (20074).
This book is the product of these exchanges, though the form of the
text itsell is an attempt to locate these issues in a much larger and dif-
ferent historical picture: not as a vindication of idealism and Kant, as
it 1s usually presented, bur as a story about the attempt to recapture
ground thar had been lost in the sometimes fricndly, but often nasty,
divorce between philosophy and social science in the late nineteenth
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centory. Hans Kelsen was the poster child ol this divoree, so he plays
& ceneral role in this rext.

‘This material has been presented in a variety ol places, as part of
calks. T am grateful for the opportunitics o discuss the arguments
thatr atrendees presented, the comments, the objections, and par:icu—_
lacly the puzzled looks, Tam in particular gratefju! for the response of
sruclents in the University of South Florida Philosophy department,
who have put up with this lictle obsession for more years than T care
o remember. T am also espeaally gratetul for such old frends as
paul Roth, who have responded to these concerns in a philosophical
Janguage 1 understand, and George Mazur, whq was leireed L:nuug_h ro
argue with me at length about TTans Kelsen. Eileen Kahl provided
her usual competent support in putting the manoscripr together. My
family, decade upon decade, has put up with stacks of books and
shps of paper in the wrong places. Tor their forbearance | am grateful.
Thanks also to Gerhard Prever [or permission ro use much of *“What
Do We Mean by "We'?™ (Protosociplogy, 2003) in Chaprer 5.

Pass-a-Grille January 31, 2009



WHAT IS THE PROBLEM OF
NORMATIVITY?

Normutivity pervades onr liwves. We do not merely bave beliefs: we
claim that we and others cught to bold certain belicfs. We donot merely
have destres: we claint that we aed athers nol only ouglt to act o some
af them, but not others. We assume that what somebody believes or
does may be judped veasonable or witregsonable, vight or wrong, rood

o bad, that if is ansiweralle to stanedards or novms ... We find aurrselves
Al seq becawuse there is o buge disagreentenl abont the sowrce and the
! authority of norms o whick we all constantly rely.

Onora O Neill {1996, xd)

Normalive facts (eg. abowl who ts committed o whal) dre just ong
kind of fact among others. Normative facts are facts statable only using
nornaative vocabulary (compare: physical [acts).

Robere Brandom (1997, 197n6)

N oate bedars vy from this Sacrament maorve than is gathered with the
vessel of faith.
John Calvin [[1536] 1260, TV.xvii.33)

Normativity is everywhere. 'Lhe sign of this, as Onora O'Neill's
reasoning suggests, is that normative terms are ubiquitous, and we
constantly and necessarily rely on them. Correct and incorrect, right
and wrong, good and bad, rational and nort rational, valid and invalid
— the list is long. The normative is a special realm of fact thar vali-
dates, justifics, makes possible, and regulates normative ralk, as well
as rules, meanings, the symbolic and reasoning. These facts are special
in that they are ¢empirically inaccessible and not part of the ordinary
stream of explanation. Yet they arc necessary in the sense that if they
did nor exist, ardinary normative talk, including such things as claims
about what a word means or what the law 1s, would be unjustified,
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nonsensical, false, or illusory. To say thar something has meanin

requires that rhere be such a thing as a meaning. Lo say something is L.:
real law 15 ro say thar there is something thar validates the law as 1'L=.:1Il
. But beyond this way of thinking about the normative as 4 realiy of
fmcr lies a vast imuddle. Whar is the character of this normativity that
1s everywhere and signaled by the presence of these terms? s it 2 1o
natural, noncavsal properey of things? A force that ataches (o things
such as claims, that gives them some obligatory power? Are n::rm;
part of the furniture of the world, a pare which is merely odd in some
respects, or is it an aspect of things that are otherwise normal? Or i
normativity somerhing else entirely? Ts it best understood as a kind of
shadow system of rulcs, propricties, SCOTINgG Systems, presuppositions

and so forth that stands racitly behind our normarive usapges and re ‘
ulates and justifics them in a way that is a hidden analogue to the w-ag

that explicit rules, scoring systems, and the like regulate and iuslif;'{
And if we are bound by these things, how are we bound? Da wi I:uimll
nurs‘eh'ux nnder norms by our own commitments, or in some other
way? A danger with these questions, pointed out by John Mackie, is
_tlmdl by answering them in the wrong way we could make m:rm;n’iv-
ity into something so queer that it could nat be accommaodated to the
rest of our ideas about the natural, cxplainable world (Mackie 1977
55—42,_4:‘5—49}, But understanding normative language n terms mE
normativity forces us to ask such questions,

The usual way of getting at metaphysical questions of this kind is to
ask about explanation. What does the stuff explain? What explains ir?
Mow docs it explain? O"Neill alludes to the problem of explanation i f
h,ﬂf comments about the “huge disagreement” over sources of norma-
tivity. Are l.h"" sources natural, and il so does that mean thar there is
no special force answering to the name of “normativity™? Or are the
sources normative? Does using normative terms commir us to some
sarl_n_f complex metaphysics that goes boyond the natural and caysals
O'Neill’s language points directly to this probleny: “Sources™ is an
ﬁx;:l_;;natnr}- term, tracing something to its source is a way of explain-
mg it. But whar sort of explanarion is this Buing Lo turn out to be?
It the explanation is rooted in the causal world, how does it r.!cpluh:l
something that is part of the noncausal world? Is there is some kind
of transformation from causal to normative? If there js some other
Lnru:fl of source of normarivity — for example, moral intuitions — we
are faced with questions aboutr where the inmitions came from, and
wnescapably, with questions about where and how their causes, if T[‘!E‘r:
are caused, manage to produce something “normative,” :m:i.,if they
are not cavsed, how they came abont.
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‘These are problems about the cxplanation ol the normative. Tor
there arc questions on the other end, abour the norms or normarive
ficts that normativity cufmisth. in, and wh:.iL explanatory work thesce
faers do. What do these facrs, if they are facrs, explain, if anything?
And how do the kinds of cxplanations that involve norms relate o
other explanations? Should anyone care about normarnvity who is not
answering normati ve.quﬁsrii_mx? Are normative considerations merely
part of some sort ot circular, cins:ed system nf_thinking? Are they
inescapable — part of the business ot explanation itself? And does rhis
mescapability imply that cverything, or everything expressible, s parr
af a closed system — what Wilfrid Sellars calls the space of reasons —
thatis in the end normative? Or s their inescapability a fearure of our
subjective cxperience that is not itsell lactual —a feature of the rask of
explaining but not of the world thar is explained?

[ssucs related to chese questions dominate the present philosophical
landscape, where they are often cast in David and Goliath terms. The
normative is the small boy with the stone against the massive forces
in modern philosophy of naturalism, materialism, physicalism, and
causalismz forces that draw their power from the success of science.
This imagery gives epochal significance to what might otherwise seem
to be a parochial dispure among professional philosophers. MNor is
the imagery misplaced. The long history of sceulanzanon, bound
up with the listory of modern philosophy, has largely consisted of
desupernaturalizing explanaton. Claims about “normartivity” seem
to imply thar this project can never be complered, that the project of
desupernaturalization will always be defeated by the small stone ot
normativity.

Robert Brandom caprures this sense of rhe significance of the issue
in a reference ro Max Weber’s account of the process of rationaliza-
tion in the West and the consequent disenchantment of the world.
Weber located the precipitating cause of modern rationalization in
the theological ranionalization of the Protestant reformation. It is no
accident that at the core of this rationalization was the rejection of rhe
mystery of the real presence of Christ in the Host — the subject of the
third epigraph to rthis chaprer, Tt Weber traces this process back to
the onging of the West, and to such rationalizing acadents of history
as the alteration in oracular practice in ancient Judaism which [orced
the Priest to construct yes-no questions, thus sparing the West the less
rational superstitions methods of discerning the truth of the sort thar
prevailed clsewhere. Brandom gives a different reading of the disen-
chantment of the world. For Brandom, disenchantment went too fur,
tor the point where
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the meaninps and values that had previously been discerned in things
are stripped off along with the supernatural and are underseood s prao-
jections of human interests, concerns, and Activities aneo an essentially
indifferent and insignificant marter, (Brandom 19594 44)

Brandom proposes to re-enchant the world by reinstaring the belief in
normative powers, which is ro say, powers in some sense outside of
and distiner from the forces known to scicnce.

Normativity against social science

The term “normativity™ is a relatively novel addition to philosophy. Bur
the: question of the relation between the normative and nonmorniative,
with which this book is concerned, has a distinctive h istory af its own,
Brandom points to this history by mentioning Samuel von Pufendarf,
who defended a system of Natural Law against Thomas Hobbes’s dis.
enchanting mechanistic account of suvereignty (Brandom 1994, 46-50:
Pufendorf [1688] 1964). The philosophical discussion of law over the
course of the subsequent centuries produced an ext raordinary collection
of variations on the conflict over the source and nature of the binding
character of law. Much of this discussion involved regress problems.
Pufendorf and his school ended this regress in norms, They argued rhat
the normative fact of Natural Law prevailed before the Starc existed,
that it supplies the guiding principles of all legislation, and that it binds
the sovercign himself (Gierke [1880] 1939, 319). Hobbes thought the
force of law followed from the nonnormative fact of SOVETLIZN power,
which necessarily preceded law. The discussion was inseparable from
the larger project of secularization. The theme of the eritics of natural
law was to rid discussion of the law of its superstitious, theological, and
mystical clements, as physics had been cleansed.

The defenders of the older traditions pointed ro the binding char-
acter of the law, and argued that for there to be normatively binding
law, there had to be an ultimate source that was itself bindmg. Kant,

who is usually given as a source of the idea of normativiry, contributed
to this discussion by arguing

that the absolute law of reason is binding on all rarional heings by vietue
of irs rationalirty, thar the siate freely legislares the law of reason into
positive law, and thar it does so because the stare’s own narure requres
it to act rationally. (Gierke [1880] 1939, 321)

This reasoning is characteristic of normativism, Pufendor!, Kane, and
the Naturrecht tradition that lies behind this play a double game.

1
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They explain the realicies (of the suate, iq this case| in_ terms _uf a
decper reality hidden within (for exa mpi_::, in rhg h.m” ol an unTns_lc

re). This hidden reality is systematically distincr from and dif-
11ar1-i1r than the empirical reality — in this case, the rea_lLLjf of actual
feret and the actions done by actual stares, The i.ﬂTI'!l'Ih'lL'. teatures
ki e normative standards, which are systematically dtSCl‘ERanE
frﬁ;! whar actually occurs. But this double game is also jafrh:ar ;_;:j.r::sa
the disenchanters their l:)pL'!iil'l.Ig. Lhey can .{h‘._n}f that Ihu:rn::' is anyt 11|1gf
inerinsically there, or necessarily 1-'|'H_'.1'1!. This is the core of :11v.=: :55}1_5_- ?;
qoFmMALIVILY: DOTTRLVITY 15 2 name tgr thle non-narura I, non-e mdpn i
eff that is claimed ro be necessanly, intrinsically there, and to in
sume sense account for the an:nm_i. _ . o

The social sciences play a special role in the Eweqnerh century IDT T
of this larger story of {li.xc:u:hammﬂm,_and pif:;{'._ this pa _rr.u_'u|zlr phi ﬂi
sophical literature i an unusu_al relation to .l:c;{'_-m:e. L'he empjrug:f_
material that is associated with lh.L‘ curre:ul: pmbiler_n of ,"UTTE
ity, that 1s, the things T.h;llL normative notions expla m:: W::I:\ 5 r'tr_J y
addressed by the social sciences by r1rur fime the term “normatiy 1:'1?.
was introduced. There were social-science explanations of such p a
NOMENA a8 the state and iuw, and these E‘Kpianarl_f_ms WUTE I:.il._'.‘\'.inglL'd Loy
replace both folk and Naturrecht conceptions of the state. .‘m.p: E:SE']'LI:
normativism, as | will call it, is a more or less seif—lconf.cmus attempt
to take back sround lost to social-science explgr_mnup, _

One of the central points in the normativity lltr‘:.“.ﬂure is. Elh:t[
pormativism competes with social science L':-;piu:lFl'yI. lhg ﬂppl_m‘.al
fact of normativity is called “sociological” to e_:hsnngmsah it from
real normatvity (Brown 2001, 160-61), ﬂfnd it i tz*xprt.'axi}' jirgueé
that sociological normanvity, which s often dismissed 95 iempo
sociological narmativiry, is not the subject of Ef:lf." normativists’ dis-
cussions, which in torn means that facts of sociology cannot relute
claims abour normativity, This is a way of conceding the Expl.‘i.ﬂatm}'
point to the social scientists and taking it 1:-:1c!:; ar the same time. It
scts up the problem of normativity lﬂ a certain way: the i‘.l.'lu'.}:ll'ii."rﬂ
sociological phenomenon of normarvity 15 not ILIL'TIIL‘Id:L hullll. is lmF
enough to explain whar needs to be erpimnc:_'l. I Ellli thing which must
be explained varies, but the usual I’nrmuilatmns ;nmivc ul:r_i:g:nmm.
T'he mere sociological fact that people believe a given practice to I}.e
obligarory does not make it so. Tris the extra thing that does make it
so that needs to be explained. .

T'his line of reasoning preserves the double game. And it opens the
door to a particular claim of dependence: that rh{_: normative concept
af, for example, the law, is indispensable wo emipirical explanation of
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legal phenomena, thar to speak nonnormatively abour such a thing
as the law is to “change the subject,” that “sociological™ accounts
of these things improperly Presuppose, or, in present terms, “help
themselves to,” normative language, and thus wrongly come 1o their
naturalistic conclusions, and so forth. The same kinds of dependence
OF TEgress argments appear, and are stronger, when it is a matter of
the normative character of reason irself, How can OI€ TCASOnN, oven
“sociologically,” abour anything at all withour reasoning according
to reason in the normative sense of correct reason?

These are compelling arguments. But O'Neill’s mention of * huge
disagreement about the source and authority of norms® should serve
as a warning that all is not right with this reasoning.

These claims have regularly come ro grief when rthe time comes to
explain what normativity means, where it comes from, and why it is
thar whar is normative in one social setting or intellectual conrexr is
not normative in another. The last issue, the problem of local norma-
tvity, is especially important, Different groups ol people, different
professions, users of different languages have different norms; The
fact that what counts as correct, true, or valid differs from setting to
setting compels us to recognize that this variation Is, In some sense of
this problematic term, “social.” '

Unsurprisingly, answers to questions about the source a nd authority
of norms traffic in sociological concepts. Community plays a central
role in Saul Kripke’s discussion of rule following in Wittgenstein
(1982, 56, 79-81, 89-109 passim) and in subscquent discussions
of the prohlem. Collecrive mtentionality is central ro Sellars, who
reinterprets Kant's notion of rational beings in terms of a rational col-
lectivity of rational beings whose collective intentions are the sopurce
of the binding character of reason (DeVries 2005, 266—67; Scllars
1968, VIT § 144: 225, 226; 1967, 411).! Do these usages mean that
the end of the regress is in sociological faces? Kripke's seems to — it
ends, or appears to end, in actual communities, Sellars’s community
of rational beings, however, is entirely virtual. The nogmativise can
deny that there is an issuc here and say rthat the relevant sociologi-
cal concepts, such as communiry, are themselves dual comcepls, with
both a normative and a sociological sense. This allows them to say
that the scnse of community needed o account for the normativicy of
rule-following is the normative sense rather than the sociological. Or
they can arguc that such concepts as “practice™ are normative rather
than causal (Rouse 2002, 19-22),

Each of these arguments has problems. But the dval-character
argumnent opens a door that normativists do nor want o open; a door

£
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dualism in which the normative has no explanatory or mera
G ical significance ar all. The issue appears in a particularly sharp
Eh}::jn connection with the program known as 55K, the socology of
.1{£ntiﬁt knowledge. SSK operates with what it takes o be a natural-
“: aotion of reason, in which reasons hgure as Causes of the beliets
lk{m ientists. But SSK wishes to remain neutral with respect to ques-
:E-liu;i ahoﬁt validity, and objects, in the words ut_' David Bloor, tf:n “rh::::
intrusion of a non-naturalisoc noton of reason i 'Ll.ir?' causa |. SLOry
([1976] 1991, 177, cited m Priedman 1998, 245). 'This insistence,

michael Friedman suggests,

rests on a misunderstanding. All that is necessary o stop such an *intru-
sion™ of teason is mere ubsiim:nct: from normative or prescriptive con

siderarions. We can simply describe the wealth of beliels, .al[g.L-Illrllt‘l!}-iSi
deliberations, and nepotiations rh_ﬂt are wsually at work in hLlli_ﬂ;l ft_
practice, as Bloor says above, © withaur .reg:-ird to whether the he iefs
are tmie or the inferences ratonal.™ Tn this wity, we can S-&:E%c o Els_{lg?lillljt
why scicntitic beliefs are in F:.y:t ar;r;tpn_:d v..rlrhuut L'unsldunng;{ l_.l: Li:
they are, at the same time, rHIIﬁl.‘Iﬂ”‘}" ar |11!~_:r|ﬁah|}' ﬂc!;'epted._ And in M.IL!

a descriptive, purcly naturalistic enterprise, IhEII‘e is precisely f_.“l'lr.kligl
room for sociological explanations of '_r".’h:r' certaln scientific 'bulmibhﬁ,r.tj
accepred asthe empirical I“.IFE'I'-I:i.' permits. Wbc:.hcr OF not Phll::t}pl f__lla
succeed in fashioning a normalive or prescriptive |E‘.ﬂﬁ. throng :.:vu.u
1o view these very same helicfs, arguments, L!F]!buzttlu!ns and sa i.Jr_1T
15 entircly irrelevant 1o the prospects for r:mpmtul &.'un;'lt_s].ngy.h!.u this
sense; there is simply no possibility of c:nnﬂn:r or competition between
“nonnaturalistic,” philosophical investipations LI!| reason, on the one
hand, and descriptive, empirical sociology of scientific knowledge on

the ather. (1998, 245)

This is a very rich statement, and it provides an aIr_ematiw_i picture,
with a distinctive but nevertheless impeccably Kantian pedigree, for
an account of the relation of the causal or mcinlnglc?a] a_n.d the nor-
mative thar does not invoke nm’nmtif.rit}lr s sometinnglm the same
explanatory domain as the causal, that is to say as a tact which 15
ant to explanation, _
rE];:i‘:;man plf't_:faurs this statement by asking “why E}HK represents
itsclf as in conflict or competition with traditional _plulusuph}f. ’iﬁ_"h}r
do we not simply acknowledse the fundamental lI.I'n.j'{:TgL:I!L'C 1At
and methods and leave it at that?™ (1998, .244}‘ Ihe question hla.s
the effect of purting the nnrnmtivi_st, as distllnc.r trom the normarive
philosopher of science, our of business, for it treats the normativity
that is all around us as something we impose ona L'Fl!J.‘i:-!.l wn:id that is
unatfected by our “fashioning a normative prescriptive lens™ through

7
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which to view ir. If Friedman’s picrore is right, there is no problem of
finding the place of normarivity in the causal world because the idea
that there is such a place is simply false,

The presence of normative language and normative belief, from
Friedman’s point of view, tells us nothing about the presence of some
sort of shadow realm of normativity. We are the sources of normativ-
ity. The normarivity we find in the world, “the meaning and values
rhat had been previously discerncd in things,” were put there by us,
and we had no effect on the things themselves. Normative reasoning
is and should be trapped in this circle of imposing, and then falling for
the illusion that we are discerning that which we have imposed. The
normativist rejects this picture, and even on the basis of the lictle that
has been said here about the idea of normativity, one can see why.
Friedman, in his first sentence, insists that we may abstain from nor-
mafive or prescriptive considerations. The normativist, in CONLEST,
says thar such considerations are ineliminable and are an inregral and
inextricable part of the phenomena ro be explained, and part also
of the explanations themselves, The normativist denies that we can
simply describe the wealth of beliefs, negotiations, and the like that 20
nto scientific practice without reference to normative considerations,
such as whether an inference is rational. Even idettitying the bebiefs
requires us to attribute rationality to the scientists we are studying.
Explaining their inferences without reference to their rationality, the
normativist would say, is not possible. Applying decision theory to
account for their errors, for example, requires an appeal o the nor-
mative model of decision theory itself. Science, the normativist would
say, 1s a normative concept, not a sociological one, and distinguishing
science from voodoo requires the normative sense of science, some-
thing that the causalist as Tricdman describes him cannot appeal o
The SSK model of explanation uses the notion of helief as a cause. But
belict is irself, normativists routinely claim, a normative concept, as
is the concepr of concept. And the SSK model relies on the idea that
explaining a belief can be done on rthe basis of beliefs alone. Bur the
explanation of scicnrific beliefs as scicnce necessarily involves the nor:
mative relarion of truth berween the objective world and the beliefs in
question, since science aspires to truth, not merely to the satisfaction
of one or another subjecrive beliel abour truth. The normativiry that
is everywhere is a matter of some kind of fact, or a condition of Factic
ity itsell: the idea that normative considerations can be understood as
a matter of “fashioning a normative lens™ is anathema.

The door Friedman’s argument opens is to a way of making sense
of normative language as normative without mvoking a shadow
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world of normativities, or a dualistic metaphysics of the normative
standing 11 some problemanc relation l”. the natoral, Thu normanyise
wants this door closed, because it lDUk? like an artractive option when
we begin to inquire into the difficultics of normativism. Teis these
difficulries that are the focus of this book.

The standard argument form

My concern 1o this book will be with the common fm.'m !:;f argument
nnderlying various assertions about the necessity or i!'li:hﬁpt‘.nsahlil[‘]r
of the normative, and therefore ol “normativity.” (PNeill’s comment
about disagreement, it Lurns out, is partly true and partly false. What
is true is that there are a variety ot normativity arguments, each of
which accounts for a different kind of normativity, which are not
easily reconciled with one another. 1'_here are also different ideas
ahout the sources of particular kinds of normanvity, such as legal or
gemantic normativity. Bor there are, nevertheless, {.'x’rr{:miﬂ].' stromy
family resemblances between these arguments. And the family exhib-
its a large number of genetic defects. In the rest of this chaprer | will
briclly describe a standard-type or ieal normativity argument and
then describe the defects to which this family of arguments is prone.
Ia the following chapter | will do something similar for the naturalis-
tic, social-science explanations of the normative. Tn Chaprer 3, T will
discuss a specific, paradigmatic case — as it happens, the case of one of
the progemitors of this family — in detail.

The structure of normativity arguments ¢an be summarized in
terms of a series of steps with a major dispmcture in the middle: the
point where the normative fact appears. 'The background to norma-
tive: facts is ordinary, involving the kinds of faces thar are parr of the
ordinary stream of explanation. There s nothing binding, r_'urn_p::|—
ling, or constraming about these facis. So these new normative faces
constitute a rupture in the world of ordinary fact. 'The normative,
liwever, arises out of ordinary tacts: meamngs, obligations, rational
ity, and so forth come into existence through actions, learning, and
the like but have the special added properties of norms: of hinding,
constraining, and the rest. Once the norms are established, they have
comsequences for behavior, They do not direetly canse behavior, bur
they rezulate it normatively, by specifying what is the right way 1o say
something, what obligations one has, what one owes to others as a
tesult of one’s meaningful actions, and what is justfied for others o
dﬂ ili F[:SPUHS{: oy yinr E:IL'Ii{]iIH.
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The beginning point of the structure is that which can be naturally
or causally explained. One can, as a kind of shorthand, refer to thesg
as dispositional explanations, because they typically involve disposi-
fions of some kind — expectations, for example, that are produced
by some finite process such as learning, Tt is important to note that
normativists ordinarily do nor deny the existence of these causes, or
say thar they explain nothing. Instead they claim that the rhenom-
ena to be accounted for, which the normarivist takes as distincrively
normative, are more than these kinds of considerations can explain,
Expectations may have, for example, a role to play in the creation
of obligations, but obligation is more than expectation. The “maore”
15 taken to be the distinctively normative conrent, which cannor (7%
accounted [or by the causal or dispositional explanations at hand,
stch as the causal explanations of learning that account for the dispo-
sitions that produce people’s cxpectations.” For convenicnee, one can
keep a few of these special abjects in mind: meanings, binding Laws,
obligations, rules, and so forth. None of them can be fully accounted
for by the available causal accounts, ot so it is argued.

Typically there is an issue of description with respect 1o these facts,
an issue over what T have called the double structure of genuine and
sociological or empirical, The issue may take a varicty of forms. Tn
the case of law, as we will sce, the question is whether what can he
explained causally or nonnormatively is “really law.” Semetimes the
issue is formulated in terms of qualitative differences or differences
between the things that need to be explained and the explainers,
Semantic normativity, for example, or the rules governing meaning,
is infinite in character {in the sense that the meaning of my statement
today does not change in the futore and | am thus in some sense com-
mitted ro this meaning in perpetuity), while the explanatory facts that
make up such things as the dispositions to use words in given Ways,
which are the result of learning, are finite, as the learning process
itself is. Often this special character is simply assumed or asserted.
But the problem of description becomes apparent when a social-
science explanation already exists, and is criticized by arpuing that
the explananda does not match the object to be accounted for. In
short, the normativist claims in each case that there is a novel thing
which social science can’t explain, and can’t explain because it is of
a novel kind.

The novel thing thar can’t be accounted for in the narmal (social
science) way must be accounted for in another way. lypically this
is done by transcendental arguments, in which conditions of the
possibility of this thing are identificd. These conditions can then be
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rted to have been mer by virtue o {the u_nmmmwzrsim h.cF of) the
. £ the thing itself, such as a *meaning.” These conditions for
ﬂm'ﬁn'?'c "'n'c necessarily different in kind from the conditions thar
m?lhl fit)"; erate in cnusal contexts, or else there would be no need
e Frn[:'h:_' notion of normarvity. As noted earlier, the existence
i apptj! hines is Lypically supported by fie guoguee arguments to the
ot thus&.rr '1iﬁ—[‘mrmﬂEiVists “help themselves”™ to concepts, consid-
E.Hﬁ?t .a.lgfu;l so on that are the property of the normativist, or thar
G e, k '1h£:||t them in a way that “changes the subject.” A typical
ghey Splmi\:'rhc notion of um::;apr. The anti-normativist will refer to
e ﬁr IIECE.‘:‘.EHI”}-' employ concepts in their own thought, and
e cde the normativists” point: that normativity is real and nee-
thye Cm:'-?mil.ari}r for meaning: the normativist can invoke {# guogue

saALY- bk e ; .
e lgmnw that, for example, to insist that a rejecrion at the notion of
oL o i 1 | T ’ . s
:'nfﬂ_l'liﬂg would be incoherent because it would imply that the rejec

tion irself was without Eneqﬂing, Or the uuLi—nm:nariviur will mal-:l-a:
the rellexive urru::rlnf referring ro a “good theory” and thus concede
ity of goodness, N .
th?rﬂr;ig}l:iiosipher anti-normatvists — Fm_- r:xm:llpie, mg_mrw; T:'Ie;:_
fists who are concerned to account theoretcally for the kind o EI: mtlJr |
ing called conceptual — are _mmnpressed by rh:su argulf}ent[v. Iur :'“'.
simple reason that they cnnmdﬂ_' the concept ﬂ[. concept I'L;Ir e :.11? ml
grabs and a marrer for [uture scicnee Lo determine through the oyl
process of testing theorerical hypotheses against data. If"l._t'ld t!m. was
the response of the Strong Programme as wril:_ we are just scientises,
T science, nothing hangs on the essential definition _u’r terns; ‘th’lr
counts as real depends on the findings and _rhn:_rhuurms Lh?.r explain
them. And this is also the attitude of philuynph:clui naturalisms, such
as Quine’s. This is the point ar which the conflict occurs. The noe-
marivist relies on an argument of mnce_ptual MECessIty: .|I one says X,
one must accept its conceptual precondition, y. The anti-normarivist,
typically, argues thar there is noth_ing out ol the m‘a_:imary stream of
explanation, so there are no special facts of Ehi_:ﬂ kind normativism
insists on. Whatever “meaning” and “conceprs™ are, gccmdmgly,
they arc not going to have the |}1'0peni_::.~_.- nnrnuuw!sts_uscglbu ro 'rh_cn_u,
such as the power ascribed to semantic rules of binding into the inh-
nite future. The normativist reply to this is thar they must have these
propertics to support inferences, jusri_ iy, aTu_l S0 fnf'ril: to abandon
these special propertics 1s to give up on ill.[t:”lglE‘.liI'il'}’ 1tsa:._]i. o
This is the core issue. Why? Becaose the claim of the anti-normarnivist
is that the normative moment in the middle of the standard story, the
source of all the issues, s eliminable. Can the social scientist provide
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explanations thar get [rom the inputs, like learnings, dispositions,
beliefs, and so forth, to the outputs, that is to say, the empirical facts

of communication and behavior which need explanation, withogr:

appealing to the normarive concepts of meaning, obligation, reason,
and the like?: If this is the case, normativity needs to be undersroad
not as fact bur as an explanatorily inert aspect of facts. Joseph Raz
speaks in a way congenial to this when he says that there is a norma-
tve aspect to reasons, and that the poodness of a reason or its norms-
nive significance is an aspect (Raz 1999, 113). This way of thinking
of normative significance leaves a grear deal of scope for reflection
and for tashioning a normative lens to better understand this aspect,
It leaves no scope [or grounding anything on normanviry understond
as fact. As facrs, they are faces solely in the sense that they appear as
such in-a particular lens. They do no explanatory work and are not
part of the mechanism,

The disagreement involves both what is to be explained and how
it is to be explaimed. The anti-normativise accepts that there may be
a need for theoretical terms, as in science generally, thinks thar the
thing to be cxplained is the observables (such as human behavior),
and thinks that normal explanations, such as causal explanations,
will suffice, and have to suffice. If they do not, sve have a genuine
mystery, which docsn’t help the normativist either. The normariv-
ist thinks that this misses the point. There are things that need (o be
accounted for thar are not only not mysterious, but a bsolutely central
to our life and thought, and thus have to be accounted for. Morcover,
the account should occupy a central place in our metaphysics. As
Sellars purs it, the problem is to fuse the scientific image with the
normative one, 1l the conditions for the possibility of these essential
things are recherché, and involve exotic objects, that is a price that
must be paid: no one said philosophy would he casy or correspon
with common sense. Paul Boghossian puts this issue clearly when he
lisis a series of peculiaritics that arise because “meaning properties
appear to be neither eliminable nor reducible,” and then sugpests that
“perhaps it is time we learned to live with thar fact” {1989, 548). Far
the ant-normativise, this is mystery-mongering.”

The “does it matter” problem

The key to the appeal of the concept of normativity is that normative
lacts are irreducible, meaning impossible to explain in nonnormative
terms, and at the same time ineliminable. But in what ways arc they
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innlircliuablu? The normarivist nr_'i:d:-? Lo say ll_m{ they are ij.}f._'!l_il‘ﬂji.l:la:
from explananon: il “a normative must s o have :le.mtm:_n'.'l;_
h{gcc in the world™ (Ratlton 2000, 4; emphasis in _E'L'Ef‘ .Grlgi!j!ﬂHT the
wmust” needs L0 have Rmne_explan_amr}f. rode. Does it? hn;:n_'n.uﬁtﬁ n_m_-,-
ble to talk about their theories without using normarive terms
b.f u::a ad™ and “elegant™ or even “must.” But this normative lan-
e gcTne*s not, in any simple or direct way, require us to believe in
mf;uiv'rries, 1t would be a different marrer _if we conld not exfrlann
oo l.,,ﬂ 5 of ralking about their theorics without appealing to the
fl;li:m ‘::?t normativity, and this is I'.rrl'h:{tl the normativist needs tc_;
Jaim: that a special fact of normariviry is prrs_uppqsl_:cl OF TEQUIret
: me sense by this talle or to make this talk intelligible. But th_::l'é
!l;] : cheric pmtgie_m with .~._uc|1 claims, _'i he pmb!eu_:l is that Erdf:ni”th
the explanation of :n.‘tinm? involves beliefs. T|'_|'(’. 1._r-ahd_1r3.' :_n‘_ the belicts,
pormative or otherwise, is not ::xphnmm{y in Iih‘l_'|1|. chcls |1-l non-
existent things, such as ghosts, also explain people’s behavior, their
ather helicls, and so forth. B |
The issue 15 not a4 new one. Weber argued I:|_1:-1! religious ralion-
alizations of the problem of theodicy hudl profound causal effects
on Furopean history, and, indeed, that _rhls problem set in motion
a chain of effects that led to the same ;hm'r_u_'!'l;mrmun! of the w_r:urld
that Robert Brandom mentions. Weber IL:|11||!]EdI that the 1'Eﬂelctlnn5
of John Calvin on the funda rne;_nml questions af life and Thl:‘ universe,
framed, as one would expect, in terms of ﬂ'l:_r 'r|_'uru|u;;y of the time,
were driven by a resolute attempt to make Christian theology rational
and consistent, especially with regard to the central {and as Webt_tr
argued, for salvation religinn_s. universal) p!’l‘]bh‘.]‘l'l of rha.re:uln_':.': Thiy
argument, however, seems to invol v a normative concept u_f r:mmm!.-
ity in which a human drive for consistency can hﬂw.? powerful th?crs.
Weber, it conld be argued, has fallen jn;u11!rerrerl_rlj.r INtO nOFMAnNVIsm,
helping himself to the normative notion ot consistency. And this nor-
mative notion, i this context, scems o do some impaortant explana-
tory work. Alasdair MacIntyre made precis?l}' l:h_Js arg11n1ent.‘rhf_:_uj::h
not in these terms. He argued that the relationship between Calvinist
doctrine and the effects Weber described was “logical™ (1962, 55),
and credited Weber for having discerned it, but arsued t_hat Weber
mate a mistake by thinking it was a causal explanation, Tt the
explanation was not causal, logic would be doing t:xp]amtmr?-' waork.
But did Weber make this mistake? A linal answer Lo thl.s ques-
tion will need to be delayed unl the last chaprer. Ie will suffice here
to note that rationality is another example ot a concept _l'hm h:l_ﬁ a
dual nature. It is a normative concept. There is also a philosophical
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tradition that treats rationality as a disposition (Hempel 1965
- 1

469-87; cl. Davidson [1976] 1980, 273). Weber's notion of rationg|.

ity seems to be dispositional as well as normative, Bur the dispusir.inu;d:

aspect is all that is needed to do the cxplanatory work. The Normatiya

consideration of whether the conclusions drawn by Calvin’s followerg
were genuimely *logical” scems to make no difference ar all, and to ady
nothing, to the explanation, as an explanation. As Fricdman’s arpy-
ment supgests, explaining can make do by treating beliefs as Causes
and can leave judgments abour rationality or theological COTFectness
—in this case the same thing — to the theologians.

The explanatory peculiarities of normativity

The argument form I have outlined here is 4 com posite of varioug
nomativity arguments, Not all the arguments in the family of nor-
mativity arguments concern themselves with the whole set of claims,
Many are concerned only with the transcendental arguments that
can be employed to account for normative language, and ignore even
the distincrion berween the soctological and the genuine sense of
“norm.” In some ethical writers, for cxample, the normative char
acter of this and that is taken as self-evident (Nagel 1986, 159-60:
Korsgaard 1996, 41), and the existence of alternative accounts of
norms is not even acknowledged. Ignoring them amounts o taking 3

free pass on the central problem of normarivism; the strangeness of
the explanations given by the normativist. But some of the litcrature
on normativity frankly addresses, or at least acknowledges, thar the
notlon of normativity is unusual and problemaric. The response to
this unusvalness has heen to say that onc must learn to live with

it (Boghossian 1989, 548), to embrace it (Brandem 1979, 192), to

make it a foundation of a radical normativist antidus list ontology so

that everything is ultimately normative (Rouse 2002), to minimize

the oddity by contrasting it o even more spooky cntities, like those

of Platonism (McDowell 1996), or to attempt to separate it from the

ordinary stream of explanation (Korsgaard 1996). There are multiple

aspects to the problem of this strangencss, which 1 will simply list and

briefly elaborate here.

Queerness

The claim that therc are such things as normativities and normitive
powers is characreristically bound up with claims about special and
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- hiects: self-authorizing principles; rules, understood as racir
Puz,t'lﬂﬂ'f !1. the explicit rules we might invent or propose; m:l:th—
qles: hﬂh”}n' -ts, which are not realized in the physical world; Qh:r:c—
:'Ifl'"lu'c;{1 o ‘;E‘:ct"’tmh wirhont dictators, the dictates ol reason irself;
Hve ."mluc'?; Iur;urﬁnc::.u which have the property of bemg _ahlt: to
rformative through the act of utterance of a special ritual kind; the
greate 3 .nnrm: e of teasons the constraining ideal strucrure of thoughr
ﬂﬂ”-spm!al Spr;:mntiun:q W-}rh{ml. intenders, except for *iltPPUh'L'd col-
fogt hich, despite being wholly analogical, have Llhf |‘.|D:W§[ f_ﬂ
i e w.j a;mnr norms; commitments that are unlike o1 dimary
greare 4f : w in that they are made withour anyone knowing that
‘“mmlmmt.h de., in which the person undertaking the commitments
e over rhM :ﬂumlr_-rsmnd them as commitments when they made
gauld xot ?;a s even afterward. David Lewis, in tho paper frlnm
:hﬂ!—n’ Gr. Piéum]?['qkﬁﬁ the notions of commitments and scnre—keepl%lg,
which nr%njci"en;aricﬁ of presupposition, in which if an}ftlﬁng_nmtd_1n:s_.:
i sition is said in time ¢, the necessary presupposition, il it
H*Pm&um:";"i::usif exist, comes into existence at time ¢ ILE".NS. 19?5{:
gfﬂ;-:‘i[ri'iﬁ formulates a “rule of accommodation for permissibility

a5 follomws:

Tfal ome t sumething is said aboul mrm_iss_ihlil_irgr h_t_,r thr:. ['nasm;:;;t:}
slave thai requires lor irs cruch the FN_'III.liSSlI'JIlit_'r' ol t'.‘E‘.meI'I1 cm'lq. ot
action, and if just before ¢ the bonndary 1s SLU_":I. as to nmif;-:: LE.:e I . &l ﬂ 3
s'htm::;ent false, then — ceferrs paribus and ‘Wl,t'hll'l cortain limits L— \;Z
boundary shifts al ¢ 5o as to make the master’s statement true: (Lev

1574, 341)

The range is from these nl}iecrs_whusr.: |ifn:rirnlrs extend only thr?].}rifi
the utterance of a sentence to inlllllll.:l]?]l:_‘ I‘reglesm conceprs ijml . e
Platonic forms themselves. These f:dd qh;ects, it may liu: .r.ru'ft." | u:.;

analogues in social theory and suﬂfal science, often with ;ql.{clh y my ]
terious features, such as the collecrive consciousness in l._ur PEln.l, 0

the notion of the central valuc system ofa society in T:ll_:.,L.:rr{ arsoms,
ar the “essentially unavoidable and irremediable hacceoity o r| n{:;l;{—
tal ordinary socicty™ of Harold GarfinkelP's ethnomethodology ( .

10, 19n10).

Dependence on transcendental arguments

The claim that these things exist usually rests on a Famcular ryplfu of
argument which 15 rranscendental, or pl:t’stlp;‘!t_‘aﬁiﬂnna[. Tl]e claim
is. that such and such an object, space, intention, or the like, is a
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obviously truc, constiturive of our humanity, reason, or the like, T

p:'ﬂhlurn with these arguments is their uses -qurv 51::311: ro he st L;jT‘hE-
for crmsn_l explanations, but fail o live up to any of the st .d;'m b
explanation thar causal ex planations are normally held to f

condition for the passibility of something that is jreelf indispensaly)
= - y E
Is off

Construction by analogy

Many normative objects, especially those thar figure at the end
TeEression atguments, arc analogical. The objecrs include 1'ui:-u-hﬂf
arc not explicit rules, bur rather tacit rules hidder behind h lI v
commutments thar are not commitments in an explicit inrenrr' oot
sense, but something given preintentionally or racitly; laws lfiﬂaf
as the Grﬂm‘fﬂm'm, which is not itsclf enacted as law };:HLI S‘_':"f“:":h
fl.mtlu;_,:fca] USAges are common cnough in philusn.ph}' ke Lrue”n;l]:i
_norm™ are terms [rom carpentry, for example. But these devices IJ
::Cril:ff‘.;u argu;_nenr‘s_ !!:nr;_arl odd commaon structure: they are ['Iid(lf::ls :::
atdl orms of cxphcit things, and are needed SHC JUST]
hcation, that the explicit things canmot do, ";l'llli:j::;’j?:t;:ri::U-\Tl'

¥

Externality

The thine o - sy :
The thingness of normauvity is the source of its normative force — i s
1 some sense outside us and inside us at the same time When we rec !
ogrniee i fully ATE ; : i 1Zi : . o
: L[-. s et fully we are at the same time recogmzing that we must ohey
o i_l 11;:1 15 a _|i:_:1m”e.1 with the ontological areument for the existence t:ﬂ:
od here, To merely treat th mati i prag
real the normarive as conventional i
_. . . ! : Al, pragmartic
or : it I i
0 iﬂ}!o]ug[caf 1s to fail ko fully understand it. To fully underseand it is
+ DEheve, to accepl, or o acknowledoe " i
; 7 owledge our pre-acceprance of i -
dependence on it . ¥ e

Acknowledgment

T . = 1 T

t_he common thread in these claims about normativiey is in our rela

Y : ' . i

. 1Lt Irj 1|5 nm_.uerhmg 10 be: acknowledged and accepted as a con

tramt or obhgation — something thar js. ; ' ian J
‘Thing thar is, in the Heideggerian phrase

always already there, b ' : At

3 : » but which we only express i
ilways : 5 or recognize throuel
reflection, or adm ; s "
g it the power of when we reac 3
: _ reach the age of rea:
MecDowell formulates this clearly; ¥ T

The ideq : .
: e Idf.'fi 15 that the dictates of reason are there anyway, whether or
- g . w &1 T T ;
“banes eyes are opened to them: thar is whar happens in a proper
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shringing, We need not toy 1o understand the thoughe that the dicrares
ne Luon are objects of an enlightened awareness, except from within
gri::? {;]' thinking such an upbringing initiares one into: a way of
;h;IkiFE that L—_ﬂns,-rhu.:eg a standpomnt from which those dictaies are
already in view, (1996, 21-92)

Duality and Circularity

These ohjects trespass across the line between is and ought. They are
facts that warrant values or oughts or that are values or oughts, or
from which normative l:mg.uag(t can be derived. Tt arc Lhey HOFITE-
{ive themselyes? The question typically produces a dllelnmm, which
can be seen in the case of Kripke’s appf{al 0 community standqrds
nf COLrectTiess with respect to rule fl}”UWIng, Are these “community ™
facts empirical or normative? The community here can’t be the empit-
ical community, for the whale of the actual membership of the actual
community might he in error. Nor can it be the empirical community
a:ftf-"l' the error s pointed out, because the members of the community
might also be wrong about this. To appeal to the empiriu:a_l com-
munity leads either 1o a regress or to the abandonment of an idea of
normativity beyond the empirical fact of community assent. But the
commuiity can’t be a normative fact either — such as the communiry
of those who arc correctly admirted to membership in the communiry
lyy virtue of having correctly grasped the rule. This results in drcw-
Jarity — which is also a problem [or the hypothetical community of

rational beings.

The claim of surplus force

A major underlying issue with these odd abjects — such as notions
of meaning or conceptual content — is this: there s 4 gap, surplus
meaning, or what T have called a disjuncrure, berween the naturalistic
explanations — dispositions, paradigmatically - and the thing to be
explained. The problem is with what dispositions or anything clse
could possibly explain: if they explain law as systematic rules with
sanctions, they don’t explain why the rules are obligatory. That seems
to require something more: normarive torce. By making this distine-
h‘{jﬂ‘ i[' SEEIMS We Create a !'IU‘I."L‘I l_'IT'Iti'Il[Ii_:'.iL'ﬂl- rL‘FllTH []L'}"-fﬂld L')".r.llﬂ!'lill.iﬁﬂ..
which has mysterious properties. But what necessitates the existence
of this realm? A real force? Or our desice to appeal to obligations and

the like as justifications?
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The question of whether linguistic normativity serves as the
fons et origo of all normativity

There is more than a hint of this idea in
normativity (Brandom 1 979, 190}, But it runs into
within linguistic normativity, which undermines
other domains. What is the logical relation betwe
mativity and obligations to speak correctly

normative force of the conventions? Are they mercly conventiong,
coordination devices, in David Lewis's phrase (1969, 42), which We
adopt pragmatically, like riving on the left or right, which derjye
their normative force from other, in this case moral or legal consig.
crations, such as the fact that by driving on the incorrect side one
likely to kill or be killed or incur sanctions? Or do th
= so that by acknowledging rhat there is a correct a
we immediately acquire or admir
This is McDowell's prenre:

is
ey derive direcely
nd incorrect way
an obligation to acr accordingly?

Ta fearn the meamng of 2 word is o avguire an understanding thag
obliges us subsequently — if we have o

tasion to deploy the concepr in
guestion — to judge and speal in determ

nate ways, on pain of failure ro
obey the dictates of the meaning we have grasped. (McDowell [1984]
2002, 45)

The problem of separating normative from

pragmatically
successful

For some philosophers, the issuc of normativity comes down to the
1ssue of semantic normativity, which can be construed as the source
ot all normativity, But there i g problem here, which is revealing
about the larger question of how various notions of normativity (and
various types of normative language) relate to one another, The core
reasoning is this: semantic normativity is signaled by the distinction

between correct and incorrect application of terms, and the problem

of correctness is intrinsic to language, which makes language and
anything linguistic by definition normative. The core kind of norma-
tvity here is constitutive: it is about what counts as something — what
counts as a horse or a duck. But whar is the difference between LSITg
an utterance successfully, for example when ordering dinner in 3
foreign language, and using it correctly in the normative senge’ And
why should one think there is a ditference between the two?
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any exiension gy,
N COMIES s N

in accordance with thesp
conventions? (Brandom 1997, 193; Kusch 2006, 51-55), What is the
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no grammatical errors i_n a preliLer.-mEJ S?Cﬁ.‘.r}' rer:u;ztt 1i

iner pnderstood and nat 1)E1ng_ ili‘lLi[‘.r-‘ir{]_lI] L Tn one e i:il -
siTI?P]}r h-ﬂ-ﬂb Fpmanic One — semanlic Normatvity 15 governed by
the Emplrln:a_l], lej the correciness of semantic use 15 ”.ﬁ more or 1§55
the sarme Pnn?jp -x.-.Loml %o how docs genuine semantic normanivity
than baing u.nb':ﬂf;}mj ]1-1,5-[.; usage — arise? Or is there such a thing?
'EﬂneclneSh{ L}nmx we produce the normativity of grammar by
e s:rq ;:,ml1 then nsing them as a guide or norm _r}i correet
WEHEE lr:Imm-ul-llﬂ s of what people actually understand. 1t is an :{E_ll:l-
e '352 model of speech is taken as normative, or in which
Un‘mwh}d&]ﬁ‘ﬂ.fg ol whar s right is imposed on actual, divergent,
somEDc S IL” ik 1o stigmatize somerhing as bad, erroneous, and
e S'Ple scrnantic normativity more than this? l'resmn_ab!y
o JL_"eln-t::r:; two basic models of meaning: one is L_:f an ideal
il 1l'.r|E- . ¢cly held, that has the power of 1|im.ingumhlmg correct
oo iy Lf?‘tl\' Fr* :rlf:'!l'lil'fi}’ into the future; the other is a notion
oo usazislm mferaction, as speech behavior, a ﬁlmfr‘m:ml
of wramflgfufhi”;::rual behavioral usages that produce 8 R|’:I£'Ci[lil: sel
sumfﬂﬂlf} 'ﬁ sults when used with certain people in dwersv; situa-
Hf.ﬂ'"u;:;ll :ﬁiuh is open-ended and changes through adapration and
fions, i :

There are

pxtension.

The transition problem

Tl o i i = EJJE
Fach account of MOTmalvIcy that makes a distinetion E‘.lEi.hweenh =
r=1l|:|JJ,';1ri1..'e and the nonnormative — that is, accounts other than t lu.. :
i ive — involves some sort o
ﬁ?ar collapse everything intw the normative — involves some “:j =
ol : i - pro- ative state an
pransifion berween a nonnormative or pre-mormative _:.Lilm- ol e
tive onc. This is even a problem for the metaphysica 110].:13 /
norm: . This i pro _ . . ]
ist, who believes that everything is normative, an!.(d aigu? that t Ll. l.tv
i : : 1 i ki s 07 normalivity.
: I Jdudes the presence of various kin ity
dence for this includes the _ ot ; .
v ' e - the ction of one king
i ALV IS to account for the produ <
When this normativist tries ¢ i e -
i : ansition problem arses.
: another, a form of the transi _
ol normativity out of another, : . : -
There is a standard successful model for creating norms by ni.1g.-mgl R
porms: as in the case of the norm (such as a El![iNhLLitll:_[tl} that ]glris s
: i reate ; as a legislature). T
1 A T rto croate norms (such
FI.l.IThﬂl'l r:r" Toy | THOTIM glve. ; ! ! 1 o Dnuﬁ
the chain of normative justification ne;ds %Fﬂd aurqn,tvhi.w.].hﬂ i
i i : mstein’s :
[ i ormative, such as Wirrgenstein’,
itiend in something nonr : g, su 4 o
do,” or something normative which is basic — Kciﬂenl 5 orur “ rmaj
f‘u; example? If it is the former, how does something nonno
: i iv i e ; 4 TOrm-
tive produce something normative? Does it have to cnd i oa foon
creating act of will, such as the will of the people, or in norm-creating
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commirments, on the model of obligations frecly entered inta? Hoy
do rhese transitions work, exactly?

These accounts model normative comunitment and the like on Lawy,
But even in the case of law therc are problems. H. T., A. TTart TECE
nized that Kelsen’s answer did nor work — thar even Crundnormg

needed to be grounded in something more basic (1 Tare 1 61, 117; cf
Postema 1987, 894, |. 1., Austin®s notion of performative ntteranced.
might seem to be a solution to the problem, at least the problem of
Lransition from non-law to law, A law was something said to b
law by the appropriate person in the appropriate setting. But this js

a purcly formal solution. The explanation is missing. Qne needs t0
know something about wiry the person or setting is appropriate, Singe
“appropriate” and similar terms seem to be norntive conceplis, the
problem of normativity is not solved by appeal to them. It is Just
pushed a step back, and the answers there are problematic. The ideg
that by going through the ritual of voting and signing pieces of paper,
legislatures and exccutives or parliaments transform utterances by
magically infusing them with the collective will, thus making them
obligatory, was ridiculed in some of the funnicst wriring in the history
of philosophy by the Scandinavian legal realist Axel Higerstriom
(1953, 74-118), as Hart knew well. Higerstrom's point was that
the whole appeal ro will in these cases was fanciful, The people who
were supposedly doing the willing into existence of laws, such as the
sovercign, were ordinarily vnaware of the content of the law, much
less engaged in an act of infusing them with normative force. He con-
cluded that ideas about will make more sense as political fictions than
as truc accounts of the nature of law,

The problem of transition arises in a variety of forms other than this
paradigmatic one. Tn McDowell, there is the point at which che child
comes to recognize the bindingness of norms of rationality. In Kripke,
there is the point at which a person is taken into the community as
a competent rule-follower. As with Kelsen, the issue haunes those
who scek to evade it, such as Brandom, who places himsclf in the
paradoxical position of basing his conception of the normativity of
score-keeping (thus of language proper) on the normative fact of com-
mitment, but denies that prelinguistic conduct is properly intentional,
which scems to mean that it cannot include Commitments,

The problem of belief

The epigraph from Calvin that prefaces this chapter refers to the
central episode in the disenchantment of the world, the denial that
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ist is corporeally, really, and in fact entir_eljr and persn:rn‘i

i the flesh conta med and concealed in 'th:: species of hTI_':"I.d an
allgon * and and as perfect as il he were living in the present™ (Holt
wine, 45 grd;-f.l]...m as the epigraph indicates, helieved that what you
1945, Igj:l;m:_: l:'m_-imrisr was what vou put into it in the form of fairh.
Eﬂruﬂt iy Sl does not I'ﬂE‘l'E'l]r’ urge us to behewve and lelﬂ._' _lt NEIL
hixe nDl'T?:!Gn of Augustine, bur rather insises that the Normatviey mn
l: thf‘ fﬂs'sE real apart from our beliefs, and a marter of discovery or
i‘ltl:ﬂ.s;:f::léu or that something different in kind, a normative fact, is
Acce )

cr:ﬂh‘-‘d by our actions.

uJesus Chr

The problem of description

According to an old joke, a 'lexas J:'iapriss‘ Was GSJ?F?“ w:l:eti.'llelr h_L:
helieved m infant baptism. “Beheve, hell,” he rep u.E a h[..;iﬂ rle
donet” The joke works, if T may i)ttf—li}f}r the nlwmus._, IECAUSE ;Eﬂ
is a difference between the normatve and theological sense u
helieve in infant baptism™ and rhfu factual sense, ln_rh;:. -'[!'m—-r:HT1-ﬂl.
gense, the Texan would hnv&_r been in LTrOT: A Lruc H:ip_Llﬁ.tE " li:*. es L li]d
infant *baptism™ so-called is not baptism at all, s0 in fact 1E‘ u:.-;?u ;
not have seen such a thing, In another and equally Jmm]-h;i:j % TI:;L.I, Ud
course, he 1s correct. He had scen W’i‘_liil‘ A mm—ﬂnpl‘t:l: would call, me
he could also, speaking in non-Baptist terms, call, infant hfp.t'isll.n.f
The normativist s constantly Etlyrced o t_ﬁkf the theuiugm:_‘]b. b;t_f. u
B reument. ‘The arguments for the existence of normati Ewg_ Iil.:lﬂf_‘,h_\
and for the attribution of powers to them, i‘:egula 1.-.-|L]I'_L 1E‘."?Lﬂl‘1. is nftg1 a
privileged description of the things to 171& explained. lhhls = a1n?c_1.
tipnal problem of the philosophy of social scignce, per :-lpﬁ {:]“L'j{;)’jl}?
cenrral problems. Peter Winch®s The Idea of a Social Seience (11 : |
is hased on the insistence that wo talk abour human 1:3&1]:1'-"!01‘ in terms
gther than the (normative) conceprual terms of ordinary action 15 to
3 5 ect. ) .
ﬁfﬁs sllill;r?l‘i‘}sjiciunrisrir_"’ reply to such Arguments is that scientists
ate under no obligation to employ any particular vuc;_]hular;_r, anil
it should be no surprise thar explanations may be available in one
yocabulary and not another. Changing vocabularies is ]mrll. of l!lf
explanatory enterprise. Social scientists, however, may be m 1 ldlf
ferent position, as Weber (1949, 111) argued, and need to Ub?. va m
rﬂ]ﬂtﬁd l:Dﬂi'_'-E.'ptS. o dEﬁﬂ{‘,‘ Iha‘.tr t:xph—]nﬂtnr}-‘ ]'.ITHl_‘.Ih.']T'I.‘\'-. HLI'[ l'.H."}' AT
use terms such as “norm™ or “law” ina purposely nonnormative way
to denote the empirical equivalent of the term, to bracker the neEg-
tive aspect, and thus free themselves of the normative implications of
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the concept. This possibility is nor limired to scientists, The Texay
could have saved himself from the joke by explaining that what he
had seen done was whar people mistakenly belicved way baptisg
And rhis raises an umportant point: we use false descriptions that We
disagrec with all the time. We nse them along with an error rheu:.l-j}:
or error explanation which accounts for the difference betwecn this
descriprions used by others and those we use,

This response bears on the quogue arguments routinely employed
by normativists, If the interlocutor of the normativise uses a term such
as “concept™ or “inference™ therc is no need for this term to be ngeq
or taken in the normativist’s sense. The MOrMALIVIST can arguc thag
there can be no other sense than the normative one, but in virtually
all the cases in which these issyes arise, therc is an ambiguity berween
normative and nonnormative senses of the term. A simple exa miple
15 this: *What makes it the case that we mean whar we mean whag
we say? Norhing, says the scepiic, apparently refuting himsell in the
process. For if the sceptical claim is true, it is meaningless. And if jp
18 meaningless, it cannot be true® (Lillehammier 2008). The probleny
with these arpuments is thar they depend on an equivocation, Tha:
skeptic says that there is no such thing as a mean mg, in the conven-
fional sense that there is something behind the utierance, a meaning
which makes us mean somcthing. But denying mean mgs in this senge.
is not the same as denying, for example, that 1 can unclerstand what
you are saying and that others can also nnderstand you, So this i
Juogue argument fails, as pechaps all of their analogues do.

Underdetermination and privileged descriptions

One oddity of transcendental arguments is this: they work only when
there is no underdetermination, which is to say where the logical con-
dirions for some possibility are univocal. But in the kinds of cases dis-
cussed by normativists, there are ordina rily 4 varicty of theories of the
normative conditions for the possibility of a given kind of assertion.
They can’t all he necessary; if each is sufficient, none is necessary. So
these arguments must proceed by establishing claims o identify the
sole condition for the possibility of the normative fact in question,
This 15 then done by knocking out competing alternatives. In this
respect the arguments have the progressive character of traditional
philusophical analysis, in which the protocol is “present 3 theory,
come up with counterexamples, iterate,” Some of the discussion of
semantic normativity follows this pattern, where alternative accounts
are climinated (cf. Roghossian 1989; Kusch 2006, 50-236; Miller and
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'gl'lf 2002:; Wright 1986). But a persistent leature of these discos
Wi 3

iv a more radical kind of conllict, in which the examples FI_I'_HI‘[
ﬂfﬁ'“? = f[l-"; alternatives, and don’t point to any univocal condition.
cli!?llgﬂsfluuml Lo this p-mhlem is nfu:nt L fiddle w_ith the descrip-
. f the possibilitics for which conditions are heing sought, ;m_cl
gen he descriptions in such a way thar the preferred precondi-
i + thie on by viable solution to the transcendental guesrion.
gor hemmf_-;r cxample, revises Wittgenstein by deciding thay the
Hf%ndﬂmmwhme. language game only mvolves the words “blocks,”
Eq!:iirsﬁsn "sl:{-bs," and “beams,™ are not really n:ngaged in I-rm;_.{nﬁge

plgq. ?[?1],‘5 The same kinds of claims are muum:fy_rr_mde Iahuur
I? 11 communication, Tn the case of law, the normativise wﬂl_su}-
ﬂ'.“m%{ “law” is extensionally cquivalent Lo “rules with sanctions
w:’:n_l ol by a specialized role 'lrllt_‘um bene,” even i everything we nor-
Eﬂfﬂl‘-"?: 1l EII‘rlgmr * and nothing else, falls in this category, it is not the
Eﬂ?&ﬁng, T{J.L‘u” “rules” thus described “law,” in this account, is
: the subject. - ‘
r?_.f.h;:fﬁiem of L]rmlm':1n:rﬂ:1111in;1tir:n L_Imr creates a dil-h:rc:r:{r !u?d n_f
iseue arises from speech and r.:u_lmre 5 diversity. _A'rtempm Lln rn‘u. 1-1-0[1-
mjlriue rmnscende_ntal conclusions about rhf_t mind frl‘_:]'l'l_l".Lf_‘ Ts.zgu]..u u‘
folk psychology, tor example, are compromised by the +€|!r..r.rl nat there
is no ane folk psychology, bur many languages that trans -a.u. .1.111'{_5! .i_:ne_
another more or less well yet which may have very ditterent usages {:}',l.
psychological phenomena. Rodney Needham did a study of EPISL&"“E
terms such as “belicl,” based in large part on the pmhlums_ reveale
in the course of translating the Bible, which showed homlr dwursul the
language of knowledge and _I:nfhr:f ;1{_"(11:.1"_]:: was, and rha_f 1;1k smm'; ;{n-
guages no terms corresponding to “helief™ or mqthe.huhgi_ now .E jqe
distinction existed (Needham 1972, 47; I???Z, 33, 35‘.!. Fhis puaes_a:
problem for artempts to derive mutaphysical results from wha t ;m.
casentially local cultural usages: one gets different re.~.-u|_*r5 trom differ-
enf cultures, a kind of underdetermination that undermines the whole
project. The claim of necessity no !u!'lger holds, or rather holds unly
conditionally, for the speakers of a given culrure. _ o
One can say that the wsue is not with the surface forms of beliel
talk, but with the conditions of talk as such. But this creates a problem
about evidence. Why is our talk a means of access to un-;!erl}'%nlg k-
physical realities through the device of uhrnnf]_.rmg .L]u_- cun:lmunlﬁ for
talle’s possibility, and theirs not? Tn fact, analytic philosophy routinely
assumes that owr talk and our common sense can be used as a hmm_i
in for talk and common sense generally. Tf they could not be used thiy
way, the analysis would apply only o our group. And asking what
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the underlyving reality is for our group begins to look like a scentific
or anthropological question rather than a metaphysical one:

The use of transcendental arguments to make causal claims

Suppose wo argue, as s commonly argued in the normativity it
erature, that the normative character of something is the result of
“commitment,” and suppose also that the argument for this claim is
{and one cannor readily imagine an alternative to this) a transcenden-
tal, “condition for the possibilicy™ arpument. Are the commitments
causes of the normatve propertics that the transcendental arguments
account tor? Tsn't there something odd about getting cansal resules
out of thiskind of argument? Aren’t genuine causal arguments usually
subject to other kinds of considerations, such as confounding, under-
determination, the need for additional warranes, and the kke? And
aren’t causal considerations disrespectful of claims based on prelerred
descriptions? One might style these argoments as causal in the sensc
that they eliminare all but one explanation, But climinative arguments
are notoriously subject to difficulties over description: if the underly-
ing causal realities are incorrectly described, the eliminative argument
may produce false positives — causes that are not'uavses. So arguing
that these ave ciminative arguments pushes us back to the problem of
underlving causes, rather than solving it

Circularity, thinly concealed
A typical normativity argument asserts something like this:

The mark of being a language is that claims can be questioncd and
fustified. Cienuine justification is something in which there are genuine
warraits, Gengine fogrranting is, by definition, a normative relation,
Hence language is normalive.

Whar makes this arpument work is, hrst, the preferred definition of
language in terms of justification, and sccond, the use of a norma-
tive notion: of jestfication. Is there a nonnormative notion? One can,
of course, describe the same justihcation behavior nonnarmatively,
in terms of challenge and response. And one can make the obvious
point that whatever content there s to ordinary cases of justifica
tion is something learned — learned in a mundane way, heginning
with a child asking, reperitively and without understanding, “Why,
Mommy?" in order to ger a more favorable resolr, and evenrually
learning a4 maore complex use of these terms. But one can then insist
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that these behavioral facrs are nor real justification, and thus insuf-
ficient to establish the conduct as lingnistic.

Two kinds of regress

The case tor normativiey rests very heavily on the idea thar only the
pormative can account tor the normative. As Thornron explains
McDowell's account of Wittgenstein:

Wittpenstein does ol aim to give an account of norms using concepls
that are not rhemselves norm-presupposing. He does st arrempt. o
dig heneath a bedrock of already normative behavior. This is why he
deseribes following a rule as fumdamental (o our language. It s also
why he adds, to rthe well-known comment that reasons or justifications
come (0 an end, the further claim that using an expression without a
jastification dovs not mean using 1t without a righr. The pround-level
moves made are always within the sphere of norms. (Thornton 2004,
43; emphasis in the original)

Causal regresses just lead back o prior causes. Normarive FEZresses
are a ditferent mareer. They lead back either to causal facrs, which
then must be mysteriously transformed into normative facts, or to
normative faces. But ofren what one gers are causal facts characrer-
ized odedly, as normative. Why are “practices™ normative, when they
ate the products of ordinary training or learning through feedback?
And whar does it mean o say that they are normative? Does it mean
that they are free of causal considerations? Evidently not, if they are
practices, which are learned? So how does the normative clement aet
added in? Is this a causal question? Or a normative one?

If only the normative can account for the normative, is it also the
ease that the normative can only account for the normarive? This
would mean thar much of what the appeal to normativity seems to
be based on — the fact that people can communicate, for cxample
—is itsell in the category of normative. Tt would also mean that the
normative and rhe causal are separate worlds closed to one another,
aperating in parallel ro one another. Brandom scems to reason this
way when he says

the dilference hetween these two “realms® is not an ontological one.
The real distinerion in the vicinity is between two wavs of reuting
somweone’s behavior, According to this line of thoughrt, we freal sumeone
as free insofar as we consider him subject 1o the norms inherent in the
social practices conformity to which is the criterion of membership in
vur community, Lle is free insofur as he is one of us, Insofar as we Coipe
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with him in terms of the causes which objectively constrain him, rather
than the norms which constrain him via our practices, we treat him as
an object and unlree, There is no objective fac) of the marter concerning
his freedam 10 which we can appeal beyond the judgment ol our own
communily, (19749, 192)

This seems also to lead to the picture of the normarive that Friedman
aives, that 15 to say a bunch of explanarory facts which we fashion a
normative lens for in order to view them normatively. And this picture
can dispense with the idea of normativity as somerhing that has a
place in the world. The problems that go with this idea vanish alsa.

The location problem

The prablem of normativity parallels many other problems in phi-
losophy involving dualisms and exoric objecrs. The mind-bady
dualism, wirh its focus on the irreducbility of consciousness and
qualia, for cxample, 1s similar in structure. The special feature of
normativity that distinguishes it from the mind-body problem and
the case of consciousness is this: the diversity of morals or local nor-
mativity. Normarivicy, at least in the senses in which it is primarily
used, changes from one social setting to another, What is normarive
[or Manhattan singles is not normative for Andaman Islanders. So
we need an account of normativity, and corresponding objects, that
vary in the way thar norms themselves vary, or an account of the
unity of the normative thar accommodates the reality of diversity. Tn
short, there must be some sort of matching up of the normative facts
and the peaple who are bound by them. Arc people who speak in a
given way bound? Or do they have to be members of a collectivity?
What docs membership mean? Can one be a member by the ordinary
criteria of belonging in the actual community, but not be part of a col-
lective intention? If not, how does one become a part of a collective
intention? Parr of the relevant community? This question is usually
answered in terms of hictions — fictional acts of accrediting someone,
such as a rule or language user, as part of the community. But this just
avoids the problem of what commumity means. If one rejects, as some
normativists do, the reality of normative diversity, and insists that
apparent normative diversity is merely error, one must invent some
way to avoid the charge thar one is promoting one local normariviey
over others, and also find a4 way to accommodate the reality of differ-
ences in actual practice, as natural law theory did with the device of
calling acmual legal practices imperfect.
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Do the peculiarities matter?

This list of problematic aspects of normativity arguments does nat, hy
iself, refure the claims of normarivism or the existence of normativi-
ties. Tt is simply meant as a set of reminders about where these argy
ments characreristically get into difficulty. The difficultics may not
he insurmountable, Or they may need o be swallowed as the price
which needs to be paid o preserve one or another relic of the philo-
suphical tradition — mostly relics of the cozy world of Aquinas or of
the grear re-enchanrer Kanr,

‘The number and varicty ot normativity arguments make even catsi-
loguing them impossible in a short, or even very long, book. Bur the
discussion in this chapter already paints to the recurrent exemplary role
of the normativity of the law in discussions of normativiry. In the third
chapter, as already noted, the key argument againse the disenchant-
ment of the law, and for its normativity, will be examined. In the next
chaprur, the disenchanters, both philosophers and social (and other)
scientists, will be given a chance to speak in a way that goes beyond
the stercotypical constroction of natoralism and dispositionalism. The
actual explanatory problems faced by any approach to the general
problem of norms are substantial. And the adequacy of an account of
“the normative™ lies in how the account squares up against them,

Notes

I The iatense mutual borrowing and use of such concepts 1 not new. Berpson’s
Two Sonrces of Maorality and Religion (1935} is a rellection on Emile
Erurkheim’s idea af collevtive consciousness (| 1893] 1964}, 1'msr Cassirer’s
concept of an autonomouns order of ideas, 2 realm of pure significance tha
i binding on us, is atnbuted to the sociologist Lans Freyer and to Cienrg
Sinmnel (Cassirer 1996, 186-87; 2000, 74-75; Vreyer 1998 Stmmel |15908]
1264). And this just sceatches the sucface. As we will sec later, there is a direct
historical link from Durkheim’s notion of the conseience collectif 1o Sellars's
ideas v collective intentionality, and there are numuerous commen usages.

2, Brandom pives a standard formulation of this in terms of the resress

problenm:
We can siill pive whatever causal scconnt we like of the objective capaci-
fics in virtue of which individuals sre able to engape in the complicared
pracrces we attribute to them, for no regress is generared wnless we seck
tu explain the ability ro cogage in those linguistic praciices in some (ashion
which appeals 10 prior linguistic abilitics, c.g., the following of a rule.
{1979, 188; emphasis added)

Why? Because rules, for Brandom, are normative taces, which cannot he

vausally explained.
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In mnch of the discussion of the normatvicy of reasan this issuc is consideored
entirely i episteric lerms, o terms of the problem of how thie mond makes
contace with these objects; as McDowell puts o {(19%, 104-7) The rizk s of
falling intw a kind of Platonism in which aot only are the Platonic forms a
mystery, our access to them is a mystery as well.

These socuilpical vsages raise the regress problem all aver apain, IF the
sources of normativity are social, are they nor also natral and sociologicals
This was the hullet thar L 1. AL Hart chise 1o bite in constructing his phi-
losophy of law. The normative charscier of law, for lare, was the vesuli of
an authorizing rule that made the question of whether a law was valid a lepal
tpuestion to be solved by teference to the rule. Bui the anthorizing rule imself,
he conceded, was validated only by the socialogical Fact that was accepred
s an anthorizer.

Austin’s 1des of performatives scems e have been inspired by | larts legal
examples {Lacey 2004, 136, 144 Austin 1962, 4-11, 139).

“The “slaly’ Sprrachspiel Wittpenstein describes in the opening paragraphs of
the Tnvestigaiions is nor in this sense a fongerage game — it is a set ol pracrices
that include only veal, ot mot yet verbal; signals™ (Brandom: 1994, 172:
cmphasis in the original).
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THE CONFLICT WITH SCIENCE AND
SOCIAL SCIENCE

Fach Prieft or Ferichesr batk bis peculiar Idol, prepaved and adiufied
i pavticedar cdd different manner. o . The Neproe who i to take
an Oath before this ldol, is placed directly oppofite 1o it, and afks the
Erieft the Name of bis Idal (each baving a particular one;) of whick
heing informed, be calls the Feuche by its Name, and recites al large
the Contents of what be defigns to bind by an Outh, and makes it his
Petitionary Requeft that the Tdol may pomifl Bim aweith Death if e
freears falfy; then he goes round the Pipe and frands fill and freears a
fecand time in the fame place and manner as before, amd fu a third time
likerwife. . . . All which done the Oath is firmly Obligatary.

Bosman {[1704] 1967, 150-51)

What is the alternarive that normativism conflicts with? What sorts
ol social science or scentific accounts of norms are there, and why
are they inadequate? As we have seen in the last chapuer, the core
problem is one of rupture or disjuncture: the problem of the gap
between normative facts and the nonnormative explanations that
Fail o udq:qu;ilrly account tor them, and the claim thar the appeal to
normativicy does account for them. We ordinarily hear about this gap
from the side of the normativists. ‘The argument was outlined in the
last chapter. A paradigmatic form of it is found in the discussion of
semantic normativism: the meaning of a term or sentence 15 an infinite
commitment into the future to wse the rerm or sentence in the same
way; nothing non-inhnite can produce something infinite, so no learn-
ings, dispositions, and the like can account for the Fact of a meaning.
The argument justifies the claim thar there is a rupture in ordinary
explanation thar requires the acceptance of extraordinary kinds of
normative facts,

This kind of argument gets the point made from the descriprion

29



FXTTLATHNTNG THE NORMATIVE

end rather than the explanation end. It only works il you accept this
account of what a “meaning™ 15. The naturalistic response starts from
the explanation end: il there is no explanation of something to be had
within the ordinary stream of explanation, maybe that thing doesn’t
exist, Perhaps we need to ask then whether the explanatory problem
is with the description, and whether the underlying subject matter, the
facts of meaningful linguistic interaction, might be berter described
in a way that docs fir with the ordinary stream of explanation. It
should be noted that even normartivists understand the Issue here
is not berween them and some sort of philosophical doctrine called
naturalism thar groundlessly denics the possibility of nonnaturalistic
explanation. Itis rather a conflict berween normal explanations — of a
kind both normartivists and skeprics about normativism accept — and
abnormal explanations — which, as Boghossian says, “we must learn
to live wath™ {1989, 548) as the price for accepting something clse,
sitch as “meaning™ understood in a particular way.

S whar are these supposedly inadequate explananions, and why do
they [ail? One might expect that there would be a large Literature on
this subject, debunking these failed accounts and showing why they
fail on their own terms, and addressing these “own tepms.” Bur there
is very little. There s instead a routine appeal to the notion of dis-
positional explanations, a notion that ordinarily stands in for actual
explanations and is rarely elaborared.! There are some exceptions o
this, m relation to the literatore on science studies mentioned carlier,
in a discussion of the role of normative rationality in the explanation
ot rationality as an empirical phenomenon, and in the discussion of
limguistic idealism as formulated by Go T M. Anscombe ([1976] 1981;
cl, Bloor 1996). There is also an extensive philosophical discussion
of legal normativity. 'These are interesting exceptions. The problem
of normative rationality in decision science will be dealr with in the
final chapier. The discussion of science studies, as we have scen, leads
to the question of whether the normative is merely a point of view
thar cansal accounts may ignore, cxcept in the form of such things
as the normative belicfs; valid or not, that actually do explanarory
work. The large literature on rules and dispositional explanations of
rules, in contrast, says virtually nothing about language learning, and
writers hike Brandom have ignored the problems that the acquisition
of language pose lor their views (cf. Rouse 2002, 109-11; Tormner
2005a). Law will be the subject of the next chaprer.

The muddle over the relation between normative and nonnorma-
tive explanation, however, s much deeper than this list indicates,
in part because there is much more overlap in the approaches than
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appears at first glance, The difficulties involve both the social-science
explanations and the appeal to normativity, and indeed there are
close parallels between the problems faced by each. In this chapter T
will provide a general background survey of these problems from the
point of view of the disenchanters — and also say semething abour
what they know thar the normanvists have trouble even acknowledg-
ing: that normative phenomena in the real world have hittle to do
with the specilic concerns of the normativity argument, and that the
gormativity argument itself looks very similar to reasoning that we
dismiss as superstitious, or magical thinking, when we encounter it in
other cultures. The trope of disenchantment and re-enchantment, in
short, 1s closer to the mark than the normanvist realizes.

What social scientists (and some philosophers) know, or
think they know

Social scientises know thar the incuidons people have about the cor-
rectness of various kinds of conduct vary dramatically, One example
suffices to nake this clear. The basic social relations important to most
]:;:enph: are kin relations. Kinship structures, who counts as kin, the
content of the expectations people have of their kin, vary from social
settings i which there s no such thing as marriage ro those i which
marriage is prescribed on the basis of kin relations. Our most basic
sentiments, accordingly, are socially determined in a banal sense: we
have strong feelings of connection or obligation to people whose rela
tion to us is specified by the fact of how kinship is structured in our
society, These are Faces thar are, if not arbitrary, neither universal nor
the product of rationality in any ordinary sense of this term, or indeed
in any reasonably extended sense of it Social scientists also know thar
structures (such as those of kinship), rituals of status change (such as
weddings), and political forms tend to be much more stable than the
theories, justifications, and understandings thar the people who enace
them have. Theories come and go; institutions, rituals, and practices
recur, reproduce, and get ideologically constructed in ever-changing
ways. So while the agent’s concepts may be closely relared ro his or
|'1ﬂT h[:l'lﬂ'l.-'iu'l'} rhi.‘}’ AT {!ﬁ'i:" | l'll WIT j:_'rl.lilj['. to WI'!HT iS EIL;TI]H”}’ EU'iTI;_{‘
on — which may become evident anly when extended comparizons arc
made berween variant forms of institutions. Social scientists know
that core moral concepts have histories, and that these histories are
typically short, local, and checkered.

We are especially inclined to use terms central o Kant, such as
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“obligation,” as gencric moral conceprs, but applyving them univer-
sally is often misleading. As R, G. Collingwood says, speaking of
Oneford philosophers, rhey

knew thar different proples, and the same peoples ar difterent times, held
dilterene views, and were guite cntitled to hold dillerent views, ahout
how a man vught o behavee; bur they thonght the phrase “ought to
behave™ had a meaning which was one, unchanging, and cternal, They
were wrong. The literature of Laropean moral philosophy, from rthe
Grrecks onwards, was in their hands and on their shelves o tell them s
but they evaded the lesson by systematically miistranslating the passages
from which they mighe have learne it. (Collingwond 1939, 65)

This practice of mistranslation is a problem even for the Greeks, as
Collingwood pointed our:

- .- ethics, a Greek word like *% cannot be legitimately ranslated hy
using the word “ought,” if that word carries with it the nouom of what
15 sometimes called “moral obligalion,” Was there any Grecl word or
phrase tw cxpress that notion? The “realists” said rhere wasy but they
stultified themsclves hy adding rhar the “thearies of moral obligation®
expounded by Greek writers differed from modern theories such as
Kant’s abour the same thing. How did they know that theGreek aud the
Kantian theories were about the same thing? Oh, because “yil {or what-
ever word it was) is the Greek for “ought.™ (Collingwood 19349 73)

“Obligation” is 4 term with a short and local history. Nothing like
the Kantian notion of generalized obligation was found in historical
societics. It is a distinetly modern idea, though it is rooted in Roman
law.

The legal concept of obligatio occurs late in Roman legal histary.
It denotes responsibility entered into or created treely by one’s own
actions or a ritual action accompanying an act, such as taking an oath
that provided for some sorr of magically produced automatic harm if
the oath was violated. Prior to this, harmful acts, such as the failure
ro repay debts, were treated in the same way under the law as inju
rics, The concept of the person, for example, seems to be a product of
Roman law as well, and is not only nor universal but actually alien to
the way most socicties dilferentiate human beings: namcly, in terms
of ascribed characteristics, such as statuses or location in a kinsh ip
system. These statuses are the source of the identity, and therefore the
obligations, of an individual, Much of what is translated as “obliga-
tion” in anthropological writings is of the latter kind — non-volunt: Iy,
and the resulr of having a particular social status or kinship position,
rather than somcrhing frecly entered into.
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Using obligation and similar notions as a template for the norima-
tive breaks down completely in translating such concepts as tabir,
for mstance. As Trane Bacrmann Sreiner showed ([ 1954 !.‘BIEI_':]_]‘ tabu
is a notion that localizes and defines danger and merges it with the
farbidden because tabues are ordinarily pronounced by a person f"""'h“
is also tabne. The violation ol a fabu s dangerous because m_u_-h viola-
mon is supposed to produce harmbul conseq uences n_u:chamcallj' and
without the intervention of agents or judges. (_;Dnﬁfu'ruﬁnusﬁ or state
ol mind is irvelevant: tabu is like strict labiliey. This sort ol :1In::|yx1_s
is teouble tor the idea of normarivicy, because this 1y a pamdxgnmlll-
cally normative concept, indeed the paramount normative concepe in
its lome societies, yet it is entirely mechanical and nacueal in every
respuct. _ _ _

Given these welkknown facts, the procedure of such forms of
pormativism as Brandom’s — taking a local concept of abligation
origmating from a specific legal context involving agreements I’reeliy
enteted into, and arguing that a form of (tacit) agreement on (racit)
propricties with a {lacit) score-keeping system under!iels all hugumr_:c
practice and all communities — seems very strange. _It is problematic
enough tor us to attribute tacit forms of normativity to the mental
life of individuals who vse explicic normative concepts of the same
type. Lo attribute tacit forms of other socicties, to say, for example,
that the persons in a Polynesian tabu society tacitly possess concepts
that they did not possess explicitly, seems to muddle the notion of
possession, which normativism usoally treats as unprnl‘.-lem::ln:. .

Secial sciennists don’t spend much time on the kinds of reasoning
that interest philosophers, but the little that is said conflices with
philosophers” universalizations of usages. Basic epistennc terms, tor
example, vary enormously. When Bible translators wy to find ana-
logues to philosophers” standard notions of “belicve™ and “know™
they are often unable to do so (Needham 1972, 32—35). As Needham
points ou,

in MNavaho there is no word by which the English word “believe,” as
employed in the scriptures, can be exacely rranslated, There is 2 word,
“oodla,”™ meaning “to-believe-somerhing-{unidentified objece),™ bur in
biblical rranslation it is necessary to complement this with other words
meEaning “1o trust m or depend on.” {Needham 1972, 32),

Similarly,

the Wikchi, of Guatemala, express boch “believe and “obey™ by 'r.he
sutne word (Mida 1947, 4; cired in Koper 1956, 13901 35; cf. Nid.q_ 1964,
51}, and rhe same usage 5 reported of the Cuicaree and the Tecleal
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Janguagcz_: ot T".;.h.-xicn (Mida 1964, 51). “In the Cuicarec and Tazeltal lan-
guages of Mexico there is no way of distinguishing hetween ‘to belicve’
and to nl'.fey +« - These Indians reason . . . that these words should bhe
-:i-rw.. Bur il you believe, do you not obey?” they say. “And if you ohey
does nol this show thar you believe?™ (Nida 1952, 21-72). (Needharr
gl v 21-22) (Needham

Eln man{ Iangl_zages there is no distinction between “helieve” and
: know.” And in some languages knowledge is represented physicall
torexample, so that to believe is “to cause a word to enter (he ;l:lﬂi.tjl‘;::
{Need_h:qm 1972, 34). Tn Yoruba, the ey distinction is berween Tﬁ’“ﬂ[
one witnesses and what one hears from others and “agrecs to accept”
{Emmer 1986, 2: [ Tallen and Sodipo 1986, 60, 83). Such distinctions
as the know-helieve distincrion may- be obliterated; for example by
assimilating them both to the language of eating, malking -“he kn::rﬁf{
that thing” into “he eats that thought.” ' |

ln one casc where a socal scientist has tried to describye reason
giving, Charles Tilly’s book Whys: What Haprpens When Peaple Give
Reasons .. . and Why {(2006), the result was a taxonomy of respu :nseé
fo “w_h}r questions™ which included the following: codes L causes
involving specialized lknow leedge, stories, and conventons, ]:-Tv Whi.[_'.r'l
he meant not conventions in the sense known to erhics but merely
puIl‘EcI}r conventional replics appropriate to the social statuses al the
parties to the conversation. Indeed, in general, Tilly suggests,

reason giving resembles whar happens when people deal with unequal
sucial relations in general, Part icipants may . , . defect, confirm .rr:in-
fun.:e_, ar challenge them, but as they do so -Ilu:y depluy \modcs ni: CEHTI-
munication that signal which of these things they sre doing. In fact the
ability ro give reasons without challenge usually accompanies 2 osition
of power. (2006, 24) i

!ilemnns_ do the wurl; ot -;:oxllﬁrmi_ng, reinforcing, signaling, and
challenging these relations of mequality, as in the phrase “who do
you rhjj?lc you are to do such and such?® in 1 situarion in which the
answer is not yet clear. The occasion for justification is thus ords nat-
|i].'_ a sitvation of conflict or lack of definition. Appeals o uniw:r;ai
principles of morality, or even local normative principles other than
codes or rules of ctiquette, are not even part of this account u.mf .-;n:
extremely rare, ‘

~ Tuman reasoning in general bears little relation to the kind of styl-
ized reasoning in terms of principles found in deductive arguments
from general principles, When Alexander Luria performed experi-
ments on illicerate Soviet peasants and asked them to rESpU;'iE to
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gjuestions requiring simple syllogistic reasoning, they either could nor
do it or refused to do it

Subjecr:  Mazir-Said, age  owenty-seven, peasanc from  village of
Shalamardan, illicerate.
The fullowing syllogism is presented: There are no camels in
Germany. The cily of B, is in Germany. Are there camels there ar
o ?
Subiject repeats syllogism cxactly,
S0, are there camels in Germany?
“I don't know, T've never seen Germgn villages.™
Repeat what 1 said.
“There are no camels in Germany, are there camels in B, Or not?
So probably there are, 11 i%s a karge city, there should be camels
there.”
Svllogisar breaks doten, inference drvawn apart from ies conditions,
But what do my words suggest?
“Probably there are. Since in such large cities there shoold be
camils.™
Apain a conclusion apart from the syllogisi.
But if there aren’t any in all of Germany?
*1Fit's a large oy, there will be Kagakhs or Kirghiz there.”
But I"'m saving there are no camels in Germany, and this city isin
Germany,
*1f this village 15 m o large city, there s probably no room for
camels.”
Iiference prade apart front syllogise, (Turia [1974] 1976, 112)°

Yet, with a small amount of schooling, people lrom the same com-
munities (speaking the same langnages) could answer these questions
correetly. So, contrary to a central claim of inferenrnialism, inferential
reasoning and language are apparently not closely linked —in this case
inferences were linked instead to concrete experience — and, contrary
to the idea thar there 1s-a universal ranionality that everyone properly
hrought up accepts as binding; the kinds of inferences that are often
taken as a model of human reasoning are not even employed and
perhaps not understood by large numbers of people.

This apphies beyond the cases of deductive reasoning studied by
Luria, as the extensive literature on empirical decision-making abun
dantly shows, The massive evidence shows that

Faced with even simple sers of opricns 1o pick lrom, human bemgs

matke decisons that are mconsistent, sub-oprimal, and sometimes juse

plain stupid. Rather than thinking things through logically, they rely on
misteading rules of thumb and rhey leap to inappropriate conclusions,
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Muoreover, they are heavily influenced by how the choices are presenred
to them and, sometimes, by completely irrelevant information. (Cassidy
2008, 32)

In short, the actual rationality of people is different from normative
rationality, which consequently does a poor job of explaining what
peaple actually do or how they acrually think.

Semantic normativists rely very heavily on ideas abour correctness
in relation to meaning, But is there such a thing as corrcetness in this
sensc? It is a clicht among students of orality that there is no such
thing as a grammatical crror in a preliterate socicty, meaning that
betore writing there is only the understood and the hur-nnderémm!,
rather than a correet and incorrect way of forming sentences. 'The
same point may be applied ro semantic normativity and the problem
of rules — there is, for these societies, no difference between the
correct way ol saying something and the intelligible, excepr perhaps
i1 the etiquette sense of correct. Misuse of a term, accordingly, is not
a matter of comparing a usage to a standard — something that perhaps
Fuegfn.s ro make sense when we have written models and train peaple
10 correct usage — but a failure to be comprehended in the course of
an actual linguistic interaction. !

The gap problem from the side of science and social
science

Tt the key to the normarivity argument is a claim of explanatory
failure on the part of naturalistic explanation, and the failure is 2
result of the gap problem — the gap berween genuine norms and natu-
ralistic explanations — it should be clear what the narure of the failure
is. A convenient example of the gap problem can be found in an area
where commentators often naively use the terminology of norms: the
study of animal behavior. There are well-known studies of what might
he thought of as the same phenomenon that normativists often place
at the center of their claims: mutual accounta bility. In one of these
studies, Robert Scyfarth and Dorothy Cheney looked at grooming
and reciprocal altruism in vervet monkeys (1984). The question they
wanted to ask was, to usc the language of Brandom (1994, 141-43),
whether the monkeys kept score with respect to grooming, ot simply
behaved altruistically without regard ro payback. Put differently,
the question was whether the monkeys learned who paid back their
gestures and if the monkeys showed this by acting accordingly.
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Vervet monkeys vocalize and other verver monkeys respond by
paying special arrention te the vocalization, and by nJ'i'e-{-in,c-_, aid in
the form of grooming parasites off the body or helping in the face
of aggression. In many animals this happens largely between kin, so
the issue of learning is submerged by other possible mechanisms. In
this stucly, the research found that for kin, the relationship between
helping and past help was nil. For non-kin, however, there was
learning and reciprocity: “a vervet monkey mereases the hkelihood
that an unrelated individual will attend to its solicitations for aid if
it has behaved affinitively toward that individual in the recent past™
(Seyfarth and Cheney 1984, 542).

Tn shore, the verver monkeys kept score for non-kin. Grooming,
yocalizing, and support in the face of aggression all seem to be linked
by scorc-keeping. The sancrion of not grooming (and also not helping
in the lace of aggression, which Seyfarth and Cheney also studied)
seems to befall the non-reciprocator, Evervehing seems to be there bur
the normative language — unless the vervet’s vocahzations are given
a normative interpretarion. As we have scen, normativists are not
shy in general about attributing tacic concepts to people who don't
possess these concepts in their explicic form, so thar cannot be an
objection to saying that monkeys keep score. But here the prablem of
distinguishing normative and pragmatic senses of “correct” intrudes.
There docsn’t seem o be any explanatory reason to invoke any sort
of added-on notion of normanvity or normative correctness here,
There is getting things right, in the causal or pragmatic sense: the
monkeys need to understand in the sense of responding correctly to
the vocalizations in order to produce the learnming. T the responding
monkey doesn’t groom or help with aggression, they don’t do what
needs to be done for the frst monkey to learn thar they will respond,
which s to say that they don’t act in a way thar the first monkey
will score as help deserving of reaproaty. Tur nothing here seems
to transcend the causal and pragmatic. Everything that is explained
is explained as a matter of learning something new about the world,
that is, who will help in response ro one’s own actions ot grooming
and helping with aggressors. In this literature, the fact that reciprocal
bihavior is learned is what makes ica norm, and generally evolution-
ary psychologists and neuwroeconomists (Fehr and Fischbacher 2004
are not shy about using the term “norm™ in these and similar situa-
tions (Boyd and Richerson 19835; Comming 2005, 681; Kurzban and
Meohierg 2005, 657). *Norm” is used in contrast to “innate™ or to
other kinds ol explanations, such as, in the case of kin reciprociry,
closeness during early development.
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Although the philos phical proponents of normatvity don’t agree
among rhemselves about what normativity means, they would apree
that rhis kind of empirical normative behavior cannot be real norma-
tivity. For Kripke (1982, 146n 87) gencral acceprance of the correct-
ness of applications of a rule is not the sume as acrual correctness; for
Kelsen ([1925] 2006, 177), people behaving as if they are obeying
the law, even if they belicve they are obeying lesitimare authority,
is 0ot a sufficient condition for normativity. For Brandom, the issue
15 accountability, and one assumes that he, like other normativisrs,
thinks that actual behavior is not enough — there needs o be a {nor-
mative) relation of penuine calling ro account, Just engaging in the
causal act of sanctioning people for doing the causally wrong thing,
when, for example, they fail to correctly recipracate or follow a verbal
formula to justify, is not good enough, because we are not entitled o
terms like “correct” or “justity”™ on the basis of behavioy alone.

The nonnormativisr. however, has a repl y to this. In cach of thege
cases, an empirical (near) equivalent exisis in terms of which an
explanation can he given without appeals to problematic norma-
rive added clements. There e whart actually happens, and there is
the added notion of genuine correctness thar adds nothing to the
empirical material or its explanation. The monkeys ard a clear case of
this. Something causal i going on thar we could choose 1o describe
normatively. But it is also true thar every time something Foes on
normatively, something also goes on causally. Somcthing happens
m the ordinary world of causal interaction that corresponds more
or less with the facts normatively described. And this is also true of
human interaction. Winks are distinguished from blinks by sume
sort of sign that the winker is in control of the eyelid; a causal Facr,
Promises differ from expectations becanse the promise-malker Actu-
ally did something that made the cxpectation a promise. Conrts
routinely rule on the faces that justify claims thar a promise has been
made. Even intentions lity has natural signs, and so does the making
of mistakes — something Wittgenstein pointed out ([1953] 1954, 26,
para. 54). Therc is a gencral reason for the presence of external signs
of this sort: the fact that everything normative necds to be leq ried,

To learn how to act, even to learg how o act correctly, is necessarily
a matter of learning something in the causal world, something like
a regularity, perhaps a very complex one, sometimes with a degree
of probabilistic causation and always with exceptions that lead 1o
other consequences. These exceprions — that is to say, where things oo
wrong —carrespond to the problem of correctness. FEven justification,
the paradigm normative concept for Brandom (1994, 1-140), 15 an

38

SCTEMCE AND 50CTAL SCIENCE

aeovity that needs to be lea rqed,_ a}lld learned in terms of the more or
Jess prediceable ouicomes UJ—rUHrIﬁCHTDJ—_’}’ acts. T e

This kind of learning need uot_hf limited to dentifying rcg]{L ari
Hes oFf patiorn recognition. lnFr.rnrmns.. at leasr in the .HE“S? |:1: ;_vahml
to chistinguishing winks and blinks, arc part ol Lh:_: wa{% Lo (.zenl the

ungest infant — infants who are _c:larL:ame prelinguistic an thus,
i the picture developed by normativists such as I!-rm}dnm _wim linl:
lignguaﬁe, normativity, and intentionality, are also E::.;mt_E}uum_ai :Imt:i
prenurmariv:r. Amanda Wt‘mdwa_rd performed a seriu..nr [;.}s?pf:"rlldT]LEF
on seven-month-old babies, which SF]GWEd that bi?blt".f. r‘ri_l;;{_rg : L
ferently to a hand reaching for an objecr than o « 1. u}bf_rt Lrldiﬁ." n;a:: .
ing for an object (1998a, 1998h). ‘Wmﬁdwar[_L together &Ht: _!r:?hu,a
sommerville and Amy Needham, rolated this ™ a kin ;[mn}lrﬁgf
system learning (Sommeryille, Woondward, :md. I\r::_:'.dham {.i}, 5 :
Hamlin, Tallinan, and Woodward 2008, 49%3. They [ﬂ':}l-" i M.
babies who were themselves capable of n:ac_hmg for o i]u.rs w;rL
herter at distinguishing between a person reaching for an objecr and a
rod or claw touching it. To rest this learning hypothesis,

they gave three-month-old bahies “sticky mirtens,” ‘I.I'I:_!ct:n..cfzﬁc.rfd
gloves that allowed the bahies (o manipulare ?ulFr:: objects. Three
month-olds uswally can™t reach objecrs but the .‘;TICL‘.]:-' ML mﬂln'i_-
cally gave them rhis ability. Lvén three-month-old babies wlhn ROt L ;:s
experience made the righe il‘]ff‘.l‘ljflh:_:l:_'s abour the other person in the
looking-time cxperiments. (Gopnik 2008, §)

Babies learn through, in effcct, assuming that when they make a
motion and other people make the same motion, Eim*y are in some
sense —a sense that relates to what we call “pulrpc::.::s or “intentions
— the same as the other person. This “assumption™ ( iil.mur which more
will be said in the last chapeer) is a cansal 1‘.-n:cnnd1r_mn ol a 1|;'._amimg
process m which the infant improves his or her capacity to manipu E'-Iltt'
objects, which in turn improves the capacity to recognize f_{r?;fr 1_::_}1_
ple’s actions as like theirs, that is, mtentional rather than mec _ann;a ;
Lhis implies that empathic capacitics are ba:-':-rid om Whﬂt.ﬂr!l_‘ LE:JT}[ Dl:
that one learns what one can do through acting and getting feedhac :
from the waorld, that different prople hlwl.rc :hffn.?rer?t experiences an
feedback, and thus thar empathic capacities are mdmdlllu | el I.t also
allows for empathic error, and feedback about error: nnstakmﬁ .=,ur‘11e-
thing as intentional when it is not, or the reverse. I ha ve put Ir 1€ Lerm
“assumption” in quotes, as well as the terins “purpose :mr.l Tm'.:”_
tion,” tor a reason. Babies are not Fuclidean _gr.r:}mt:terf, st grmﬁ
definitions. Tr is only by analogy that we can talk abour ASSWNPHON
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here. And it is a bad analogy. The attribution of mtention” by these
bahies is not u marter of their possessing a theory of mind; it 15 hyjl
into their ntrinsically empathi: expericnce of the world, and this way
of experiencing the world expands as their abilitics to act expand,

If ome has a concept of normativity thar requires some sort of trajy,.
sition on the part of the Acquirer from a Prenormative to a normatiye
state ~ such as prelingnistic o linguistic — and the Lransition consists
of learning in the Prepormative state, whar iy learned muse be preqog-
mative tacts. This is one feason Wittgensrein invoked (e Horion of
natural signs in connection with intentions and inisga kes: the nataral
signs are prenormative, and allow the “normative® — g term he never
used or would have ysed — ro be learned. But the fact that rhe nor-
mative must be learnced also implies that it consists i “learnables®
that are still part of the ordinary prenormative world. The data from
which the prenormative PErsOn gencrares normative understanding o
beliel is not itself normat; ve. And this implies thar for CVETY norma-
tive deseription there iy alse a nonnormative alternative, So whepe
does OOTIMALIVITY come into the picture, and how? For e social sci-
NSt I never does, at least in this sense. When MeDowel| describey
the problem of transition between the normative point of view and
the nonnormative one, he does nor use causal [y Aguage, or language
about learning. He nscs the rerm “initiation.” Learning a rule, ag he
elsewhere puts It, is initiation into g custom. This produces its ownp
problem: i learning a rule something causal, or something norma-
tive? An initation produces change confirmed by the attostation of
the observers, Bur what kind of change is this?

Sucial scientists know a Jor about the transition problem in general,
and initiation in particular, There is a classic anthropological account
of transitions, dating from thie beginning of the twentieth century, by
Arnald van Gennap (1960) and updared by Vicror Turner, which is
relevant here, As Turney explaing,

Van Gennap himself defined rites de passage as “rites which accom-
pany every change of place, stale, social position snd age.” T point
up the contrase betweon “srate™ and “lransition,™ | employ “srate” o
mclude all his othey terins. e is-a more inclusive CONCCPE than “stage”
or “office™ and refers 1o any type of stable or recurren; condition thar
15 culturally recopmzed. Van Cennap has shown that all rites of Passage
OF IFADSHION are marked by three phaszes: separition, margin (or fingen,
signifying chreshold in Latin), and aggregation. The first phase (uf sepa-
Lation) comprises symbolic behavior signifying the derachmens of the
individual or group either from an earlier fixed point in the sacial stege.
ture, from a ser of culryral conditions (4 “state®), or from both. During
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the intervening “liminal™ period, the characterisiics 1:: thﬁ. r;ma.s.i |“!L.1;Ilﬁ1r
{the “passenger™) are am |‘|igL1UI1J._ﬁ: he passcs rim_rug a culoa :“rrt i
that has [vw or none ol the attributes of the pust r;lr com_lr.ag St Ein
the third phase [:'E:ap,,r;n.-gurjnn_m' _:-f.me;t_}mnr:iuunj., r wlg.;:.lss.ftgtllu,m.r] :
supnmated. The vitual subjeer, individual or uurpnl_alr:,. 15 :: A br!t ati }.
L ble srare onee more-and, by virtoe of this, has l:'ll",|ll'.‘: and o 1gﬂrl.1_|n‘_:l|.
f‘ﬁa.-.' _vis others of 2 clea rly defined and “serucriral® type; he is ex e
Hﬁlj:*hm'u mn accordance with certain customary narms and ethical
Zﬂanéardy binding on meumbents of social posicon in g sysrem of such
positians. (Turner [1966] 1977, 94-95)

This model applics, mutatis mutandis, to a huge 'Ir’m'lEl'E}-' Tt J::ﬂ::j
producing and status-changing sp::c_::i_] acts such as ¢ _Irf;c ing l;mls
nouncing a law, a ma rriage, promising, oath-raking, ) L‘SE r .

E:f underpinned by specific beliefs about the rchr].ranrl ”LTM sm;u.,
I s eople to change them by way of the ritua s, and so
[52;?1 [ﬁ" Tii:;;utrf ai] cases of norms and rel.-lm.-ci sra[|:1>:n:x |::1relm,c_'l E:T;-
duced according to norms and statuses: a priest C:tfﬂlt.h?ug{. .? -’:rot ]-Im;
from single to married, a legi:lal_m:u_r:: can pronounce a law, In e
do so in accordance with specific ritual ;:rmcedu_res nr norms w il
which the norm or srartus is not Fahd. Hp_solcml sj;leuﬁmr mm;g 1“1;
however, that the pracninioner of rites ol initiation IF!LF_I.IE! v lrl.: ?L:;_:mn.
the person into something else. 1"|“i rram:u.hsrs_l1.'1tumlun or j|'-l |:_,.E|j;-j-';
transitions of this sort depend on faith, which n to ls‘.vy ”:;[ r :mmé .
of participants in the efficacy and resulis of the TIFU;I .5‘, an {I HImoe -
as with all proprieties and statuscs. The :'.ncml--?Elenu. mm i -
tianion is that i s narnmtfw_:, bur in the sense of }nm‘rnllffm:::( ;S: o <m !.“:
by belict” rather than genuinely normative. MeDowe ti'lr; :
something clse: a bridge from the natural to the normative.

Diversity: “Good BAD THEORIES” and their functions

With respect to many of the terms used by |mrmari}-'més_' 15 .E_-wdu:il;ln_:
of normanvity, there is a remarkable and p[a_:mhlurn:qr:c I'-'L;M.T-}f u;

known to social scicnce, Consider the_unfmn ol rrn'rhj ! LL[[]_T(I. l_:ng
to a classic study of the Chagga, an A Em:aln group, lhf_'_ core 3 i l:|}.
notion ot truth was the contrase I:rELuf»'trLtrt_mlr:lwulual 1}"-"%{:3:;1 1“;”
in accordance with collective solidarity i‘fatt-.me!‘ |19ifll]U“) ). 1 -]E,:I[ i
original ethnographer, Bruno Gurmann, “describes ::1 'Ll n luc E—:{;if{
ing law cases, when the clan membors assemh_h.: an l’..{..hl’.Jf‘. i tl.w
to the version of their fellow clansmen. All this ts just l| c,l .u £
story to which they ultimately bind themselves is Jobi (the trn
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of witnesses under oarh) (Steiner [1954] 1999, 248; of. Guimanp
1926, 706, cited in Sreinor [1954] 1999, 248). This exotic concept
of truth is mtelligible o ws, Indeed, it is equivalenr tn the kind of
social constructionism atrribured ro sociologists of science by their
critics,” The Western notion of absolute truth can b given an CXOtic
lineage as well, which shows its local and historical characrer. Siciner
derived it from the Old Testament langnage of witnessing, and parg-
digmatically from the act of wirnessing by God himsel [, wherehy, as
he put it, “The manifestation of God of the People [of Israel| is thus
explained in rerms of jural truth, and thereby jural tfruth and m vthical
truth become one™ { [1954] 1999, 245). This combined, he suggested,
with the Greek notion of teuth as nonforgetting, “which refers (o the
exact rendition of a past cvent™ ([1954] 1999, 244) to form what he
characterizes as the western “absolute” notion of truth.!

Theories of mind also vary substantially — so muoch so that the
standard Cartesian problent of conscions mind and mechanical body
cannot be formulated in some fanguages, which might have a fune-
tional notion of mind, for example, rather than one that produced
a problem about thinking substances. § mething like intention i
perhaps oniversal, bur the lowest COmImo denumim}mr of this idea
may amount to little more than ma rking the fact that some objects
and beings are not merely pushed around causally, bur are diree-
tional, ar least in the sense thar they are responsive to teedback, and
in cornplex ways, so that the processes of leedback cannot be casily
rediced to a mechanism, as with a thermostar, Bur beyond this, there
is plenty of variation. Tr is claimed to be unclear thar classical Chincse
has a word for intention (Fingaretee 1972, 37-56; Hansen 2007). Bur
it is also clear that intentional concepts play little role in some cultural
settings, as in the case of the mechanjcal operations ol tabu.

What arc the implications of a1l th is diversity? Tn the next section, |
will consider the possible responses of normativists to it By there is
a way of distilling it, fram an explanatory point of view, which will
have some bearing on larer chapters. All of the diverse foll nutions
mentioned here (and this is merely the tip of the icebergz) have two
relevant features: they are taken for granted, belioved in, accepred,
subscribed ta, or used, by people in particular, different, social Sef-
tings. They work in those social settings to enable the parficipants
to interact with cach other, understand each other, and co-ordinate
their conduct. None of them s © true™ in the sense of heing scientifi-
cally true. Tr would be odd ro claim that out of the diverse array of
these vocabularies, theories, ways of reasoning about the world, one
is metaphysically correct and the others are not. Nevertheless, there
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rrear deal of philosophical writing that trears, T.mrf:ﬂuc:rivel_y,. folke
e : of this soreas setting a philosophical standard for judging the
nﬂmjﬂjh ws of, say, cognitive neuroscience explanations of memory,
mﬁ-ﬂf;ﬁ. ff_:r. c-f:11'.rn:~i1|ir_'nct:, call these diverse notions HII.I:IL:{JriES”:,
thuu:r,h wc: should keep in mind thar this is ‘t:-nl}' a j::.mm.-n.]_e_nce, ;:j
thar the whole language of rh&:m'}r, assumption, r_:ru..u ijpﬂhltan,1 ind
even belief that we use to dlcﬁcn_hr. r‘!'u:se di verse things ¢ uei 1}(3':] m:ﬁr
sarily match up with anything like “a theory in x;_:me_clrﬂ:e s head, ]1.;11
is T say, a genuinely Cxpinnamr}_r account Uf”w hat u. 50{1_1}41 nn f:v |
: :ople use these folk notons. Using thf:ury here is rT:i_;l ; }h X LT!i:l_
ing our folk language to ralk about our tcul%c langnage. "-.'l[ it Ir IH‘T‘.'iEI.lrld
ifcarion, we may describe these varions foll conceptions as ‘;L;o
Bad Theories™, meaning that they are good rI'l_r:ones fur ;:Jparm_u m_';_
unspecified set of purposes in a particalar seut g, bu_L I Ir_heurie.'-‘. r_
we are thinking of them as adequate q{xplananqns of aEn}'l ng, m'aﬁ
proto-explananons that can be turned into genuine exp aincll*ml'mmiqur
a lirtle empirical verting and some minor revision. 'They are, in shor s
kludges (Wimsatt 2007, 13?’—38}. _ _ W B
The concept of intention is a case in p nn. As E. R,_ od ~; p{‘}ITII" 2 j
out in his discussion of emotion la nguage in the Homeric trg;u,ﬁf -'ml
ways of talking about mental causation that arc profoundly di eren
fram our own. For Homer and his ancient audience, 5rmlng Cmotions
were objective, external forces that mbhgd people of their 1';1[_|Im::|ll1rr:,r.
and were not part of their selves ﬁﬂud_ds 1951, 5-18). -l'I{!I'I';’.Jl.lF'.;ViI}h
ot speaking and thinking abour the mind can .h“ underston da?. eing
like theories: they classily mental events, ascribe ca uses, and contain
many theoretical notions, But LEu:_:.r_aIso serve as social Lug_ruzla_;1aL_|laj1
devices: we can make juridical decisions ‘l.’?ll‘hin the very -‘?F‘Jﬂ'“h"-- sln ne-
ture of Greek law using this theory, assign responsibility ar b ame:
excuse actions, justity actions, and (;Elwmusly also tell stories. ()rﬁ:
aspect of this making sense, which will prove to be rcluvarnrh zln_lln_
final chapter, is this: the vocabulary cnables the members of the re ’T
vant communitics to make sense of each other - .{m X mple_.: through
describing actions in a recopnizable and empathically :Jc{tcmbi_e hw:}y.
One can be sure that TTomer's J]ﬁ!::nm‘s_ could a._tmpath_lxu with the
wrath of Achilles, and that bringing the hs_'.teners into this relarion o
the actions of Achilles was, in part, the point of the pocm.
Discussions of intentionality, for [‘.X&Il‘l]l‘)]ﬂ, normally oceur in con-
texrs where, as with jusriﬁc:ation,Iﬁmnmtlnng s gone w r:'_my,; 1:-.rt11e_n
empathy fails, or is incomplere or madcq:mre_, for example in t 1w a:;.e
of a crime, or a misunderstanding, or deceprion. Gossip about inten-
tons is common, but has a point only because it fills in a Eap in our
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understanding, Il we could grasp the point of the actions directly, we
wauld not need ro invent intentional explananions. More generally,
it empathy did work perfectly, if we were mind-readers who never
erred, there would be no need tw have the language of intention,
assumption, purpose, and the like. In a world where thoughts were
empathically transparent there would be no nnseen ro theorize about,
The less empathy we have, the more crurch or surrogate we noed. In
Oliver Sacks’s chapter on the autistic animal science professor 'l'emple
Grandin, he quotes her description of herself as an “anthropologist
from Mars” (Sacks 1995, 259). When we attribute AssUmMpLions, or
use owr culturally specific language of belief or our technical TS
“concept™ or “idea,” we are doing what she describes herself domg
m understanding others — constructing a theory thar enables her 1o
predict people’s reactions in a situation in which she cannot cmpa-
thize, or can only emparhize in 2 limited way. The fact thar we need
these theories, even in connection with our ordinary interacrions, is
revealing. And we especially need them in connection with the sitna-
tons in which we are most like anthropologists ourselves, that is, in
the face of other and alicn caltures., They lunction and have a function
because thought is not Lransparent, not always empathically accessi-
ble to us. And the farther removed from our experienct the conduct
of others is, the more terminology we need in order to make sense of
it, explain it away or repair our understanding of others. We need
descriptive language then to serve as a crutchy or a partial surrogate
for the empathy that allows us to make sense of others ordinarily.

The take-away messages from this, for the purposes of this book,
are two: one is the complex mterdependence berween empathy and
intentional language, an issue that will be considered in the final
chapter. The other involves causal-normative dualisms, One of the
mornves for normativism is the irreducibility of the language of action
and intention, and mental language generally, to causal language,
with the relevant causal language usually taken to be the causal
langnage of cognitive neuroscience. Irreducibility is then taken to be
grounds for a dualism of the normative and the ca usal, or evidence of
the explanatory inadequacy of causalism and naturalism in the fage
of ordinary human facts, which are then taken to be normative, The
discussion here suggests that the dualism in question is 2 dualism of
function, rather than evidence of the existence of some sort of radical
difference in types of concepts or explanatory domains,

The funcrions of mental language ubviously vary according o the
social contexts in which they arc used, and rthe uses to which they are
put. Given this diversity of auxiliary uses, for example in relation to the
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highly diverse systems of guilt and rf_'rrihuii{:l-n fonnd in the F!ixmr}r of
fawe, it would be strange to expect that the diverse vncnhu]arle_s'. of the
menral would all coreespond o one Hn::rthf:r_, and strange to think th;;__t
one of them s “correct™. It would be add for us to draw metaphysi-
cal conclusions on the basis of the irreducibility of Tomeric language
ahout the mind ro cogaitive neuroscience, Iv should be cqually add ro
dreaw the same conclusions on the basis of the conflice ]‘.lfi.j.l.fmrn F.ng!j,sh
usage and cognitive science. Nevertheless this kind of discussion is a
staple of the philosophical literature (e, Bennete and TTacker, 2008).

Explaining diversity

Muost of these social science “facts™ are uncontested banalities, at least
within social science. But the normativist can ask the following ques-
tions: What do they have ro do with normativity? And why should
they matter? These banalines of social science do nothing to solve the
gap problem — the discrepancy between dispositional or causal expla-
nations and the facts of meaning, rules, correctness, rationality, legal-
ity, and so forth that need explanation. So whart difference do they
make? The social scientist can ask some questions of his own: How
docs the whole range of social science marerials fit with any of these
notions of normativity? TTow might they relate to notions like the
sacred, and to the facts these notions pick out? ITow can the notion
of normativity as uncaused or beyond cause be made ro square with
the variations ol actual normative behavior and the recognition that
whar counts as normative comes and goes historically in close rela
tion to social change and varies by community? What does normativ-
ism say, or allow saying, or need to say, abour tabu, Chagga tuth,
the hierarchical world view, and so forth? Or does it even matrer to
normativism that there are such things as tabu and rhe like?

The narmativist can say, as Christine Korsgaard docs, that we base
our moral certnntics on our confidence in our own beliefs, and the
rest of what people in other cultures do is irrclevant (1996, 97). Bur
the existence of alternative cultural artitudes, values, and norms has
in fact had a profound inHuence on Western morality. And one would
naively think that the facrs revealed by science and social science
ought ro undermine our conhidence in what we rake o be obvious —
thar nothing, but especially not the distillations of our self-knowledge,
known as it is 1o be error-prone — ought to be immunized from refuta-
ton, direct or indirect. Morcover, it is a fact that diversity bas made
a differcnce to ways in which philosophers, including normativists,
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have constructed their claims, for the simple reason thar these claims
are themselves counter-arguments or responses to both the facts
of diversity and the soaal scientists’ accounts of diversity, Wilfrid
Sellars, who will be discussed in Chapter 5, solved the problem of
diversity by arguing that we are all members of a hicrarchy of collec-
tivities, and rhart the collectivity of rational brings is the source of the
normativity of reason itselll Indeed this is Sellars’s reinterpretation of
Kant (1968, sec. 7, para. 145: 126, para. 144: 225), A similar argu-
ment was made by Hans Kelsen in the face of the actual historical
{and present) diversity of legal systems. He argued thar the normativ-
ity of legality is a feature that is more basic than any system, but that
is shared by all systems, despite the apparent contlicts berween them,

In short, the problem of belicts or normative conrent different from
our own has motivated a variety of complex philosophical responses,
Why? The basic argument for normativism rests on the TOPIULe argn-
ment. Diversity has nothing directly to do with that argument. Bur
the indirect implications of the problem of diversity are not trivial,
The motivations [or the responses, and the reasons that diversity is a
problem for normativism, can best be understood through a sSurvey
of the kinds of responses that are available. A simple list of Oprions
(which T will simplify to the problem of divergent Hliefs, leaving
aside such topics as semantic diversity) would include these: in the
face of a divergenr belief

1. We may decide that we were in error abour there being a diver-

gent belief, and that the apparently divergent belief was not really

intelligible as a belief, such as when we determine thar the otter-
ances made by the parrot do not exhibit the kinds of connections
berween these utterances that we can construe as intelligible;

We may decide thar the beliefs are intelligible, but erroncous:

. We can decide that the beliefs are intelligible, different from ours,
but underderermined by the present facts, so that they cannot be
TT{:aH:jd as error, but can be regarded as deparring from ditferent
Premises or presuppositions;

4. We can decide that the beliefs are intelligible, but differ solely as
the result of the adoption of nonnormative conventions, fictions,
or beliefs about the world that are different from ours bur not
erroncous in any simple sense;

5. We can decide that we had misunderstood the character of our
own views, and conclude that they are in [act conventions rather
than truths or based on fictions that we had not previously
recognized ro be fictions.

L Pl
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The most cxtreme versions of normativism assert 1 and some forms
of 2. The difference between 1 and the more extreme forms of 2, which
[ will refer ro as fundamentalism, hinges on a narrow question: whether
there are beliefs thar are not in accord with reason or the moral law
that are genuwincly mtelligible, or whether they merely appear to be
intellipible but are in the end not intelligible. TF one has an aggressive
gotion of reason, claiming that much falls under the scope of reason,
one will And that many of the things people actually say and believe
gre contrary to reason, The difference between 1 and 2 15 whether the
;hj“gs that fall vnder the heading of unreason can be understood ar
all, The adherents of 1 say they cannot. The adherents of 2 say that
they can be understood, bur as crrors. No one acmally advocates
the solipsism of the 1 kind explicitly, but it is casy to fall into.® We
can distinguish stronger and weaker forms of fundamentalism. The
stronger form {more or less represented by Thomas Nagel [1997] and
Korsgaard [1996]) mvolves the claim that all views other than our own
are wrong, and justifies this claim on the basis of our own preferred
grounds, such as retlective, self-validaring analysis of our own views.
The fundamentalist can rthen claim thar his own standards of rarional-
ity and refleetion are the universal standards of rationality, that no one
can escape them, and thar there are no alternatives to them, so thar
by definition any apparent alternative or any helief thar conflicrs with
those thar we have generated in accordance with his normative stand-
ards of reasoning is in ervor. The difference berween this form of nor-
mativism and 1, which is a kind of moral solipsism or failure of moral
empathy, 1s thar the adherent of 2 in its strong form thinks there s ar
least a point to self-justification, as distinct from the outright denial
that there are any intelligible alternatives to our worldviews.

For the fundamenralist, the fact that there are masses of people,
indecd virtually everyone else in the world, who [ail to subscribe o
these views and labor under the illusion they are correct in their own
views is just a sign that they have not properly applied the binding
demands of rationality in a sufficiently rellective manner, Tor this
account, diversity doesn’t matter: to disagree is to be wrong. The [act
that other people disagree has no relevance to the truth of our own
position.® Tr is consistent with this view that we would account tor
the [act of these Failures of ratonality by appealing to various crror
theories, which would account for the specific conrent of the errors.
But the content of these theories or even their snceess in accounting
for the fact of diversity has no implications for the validity of our
views. These views we have validated independently by our process of
reflecrive self-validation.
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One imporrant side comment needs to be made here. The funda-
mentalist argument somerimes appears to be a normal facrual arpu-
ment about human nature or the commonality among all humany of
certain moral standards, wdeals, and the like. The earlicr narural law
rradinon made such arguments, though they proved, in the face of
actual maral diversity, to be salvageable anly by making the commaon
core of moral impulses much more limited than originally envisioned,
or by making the claim formal, such as the argument that all people
naturally seek the good — which does not specify whar the good in
guestion is (Finmis, 1980). The fundamentalist claim is quite differ-
ent. Arpguing that all people have some common moral dispositions is
still a dispositional argument. e leaves open the question of whether
they should have these dispositions, or should suppress them. The
possession of a disposition 15 not the same as the possession of an
abligation: this is a classic example of the problem of the rupture,
Natural law arguments are not good enough lor the fundamental-
ist, Something stronger is needed. Older attempts to deal with these
issues, such as intuitionism, depended on a psychology that included
a moral facoly that enabled them, if they were normal, ro discern
moral truths from which obligations derived more or less directly,
such as the goodness of chastity. The discredit of faculty psychology
meant it was a solution that was unavailable to later philosophers,
so they supplicd their own alternatives which produced more or less
the same results. One alternative was the idea thar there was such a
thing as recognition of the binding character of normative rational-
ity, or the idea that reflecrion led directly to the recognition of abliga-
nons that were already out there, There 1s no empirical phenomenon
ol recognition of this sort, but the claim that there is or must be
seems like an empincal claim. Simularly, the suggestion thar reflec-
tion invariably leads to the conclusions favored by the normarivist
is historically false. So in each case we have something other than
an ordinary facroal claim, which would be false if it were taken as a
factual claim.

It 15 possible to make fundamenralism maore plausible by maoder-
ating it in such a way that diversity can be accounted for without
supposing that most actual people are bereft of reason. This can be
done by combining it with 3 and 4, for example, by saying thar acrual
diversity of belief is sometimes the result of 3 combination of crror
and divergences in conventions (which are not subject to rational
correction and are not themselves moral) together with the common
core of the genuinely normative, which is accessible to all and lies
beyond socialization. This revision works by granting the genuinely
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pormarive a more limited scope, a_nd reasoning that although errors
may 0ccur, the actual diversity of beliel is not in general the result
of deviations from the genuinely normative. Tr is rarher the resulr
of local differences in empirical beliefs that are underdetermined hy
the facts or ditferent local convenrions, or the two in combination.
‘This is a backhanded concession o the sociological, which raises an
empirical question of sorts: how much diversity car be v_ax_plﬂiﬂ_ed b_}r
reference to conventions and differences in empirical beliets? Tris this
ueston that the other options address in a way that undermines
fundamentalism.

The case of egalitarianism

Options 3 and 4 can perhaps best be understood with an illustration
[rom Bernard Williams's writing on the universal moral truth of egali-
parianism (1973, 23049}, Williams defends both the moral univer
sality and rationality of equality, and, withour using the term, treats
it as normative in the sense of binding. He nevertheless acknowledges
that lots of people reject egalitarianism, and lots of cultures are deeply
incgalitarian both in ideology and practice. Williams dovsn’t actually
consider distant cultures, bur deals with this problem by considering
Mazi anti-egalitarianism. Tle admits that the Nazis rejected epalitari-
anism. But he argues that the very facr thar they needed an argument

‘in the form of a doctrine or ideology to reject cgalitanianism s a

sign of, 50 to speak, the respect vice pays o virtue —an acknowledg-
ment that anti-egalitarianism is itself an affront o a moral tuth,
‘The anti-cgalitarian thus needs a (false) theory. The egalitarian does
not. Equality, in shorr, 1s a kind of default position that allows us o
assume that any deviation [rom it is a matter of error.

Spcial-science  explanations are (usually) more evenhanded.”
Fgalitarianism, no less than irs rival doctrines, s open to historical
and other forms of explanation. It may be that egalitarianism is a
product of evolution, or of a particular religious tradition secularized
in & particular historical and political serting, bur in vither case it s
one alternative out of many possible outcomes. The caste system, as
studied by Celestin Bouglé (1926) (whom we will encounter later in
conmection with Sellars) and later by Louis Dumont, produced whar
Dumont called homo hierarchicus, people mured to a way of think-
g in which hierarchy pervades all social interaction ([1966] 1970).
Dumont explains the system taking Bouglé’s definition of the caste
system as the starting point
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the society is divided into a large number of permanent groups which
are ar once specialized, hicrarchived and separated (in matter of mar
riage, food, physical contact) I relation o each other. It is sufficient (o
add thae the common hasis of these three features is the opposition ol
pure and impure, an opposition of a hierarchical nature which imphes
separation and, on the professional level, specialization of the occupa-
tions relevant 1o rhe opposition; that this basic opposition can segment
itself without lmut, (Dumont [1966] 19710, 26(})

Pure and impure, rather than our ethical concepts, are the founda-
rional organizing ideas of the caste system: its presuppositions, if yon
wish. They are already anti-egalitarian: they imply hierarchy.

The fundamentalist response is simply thar none of this matters —
cquality, and a specific account of exacrly what counts as inequality
and what inegualitics count, follows dircetly from reason, objectively,
as established by the objective procedures of rational reflection that the
given author has adopted, and this facr alone provides all the evidence
we need to establish that the opposed views are erroneous. Error theo-
ries are a pastime with no epistemic significance for the question of the
normative force of the particular account of equality in question. In this
case the error is simple: there is no such thing as pure and impure accord
ing to the standards of rationality and science, so the systefn 1s based on
a falschood. The social scientist who treats the system as restmg on a
non-factual presupposition and explaing the difference between us and
them in these terms has succumbed to the ecror of relativism.

One problem with this response, which motivates the socal sci-
entsts’ evenhandedness, s that it is available equally to opposed
philosophical accounts of the normativity of equality (of which
there are many), Lo the opponents of egalitarianism who have other
grounds, such as religion, who take the facts of impurities and purity
as abvious, and arc physically overcome when they are touched by an
impure person, and so forth, so that a situation is created in which
each argument for or against cquality validates wself differently,
and claims thar only its form of validation is genuine, producing a
standoff. The actual history of major philosophers’ transcendental
arguments for the principle of cquality bears oot social scientists’
skepticism: the arguments vary enormously. Thus in a practical
sense, the methods of the fundamentalists do not achieve objecrive
agreement, but actually lead to a proliferation of theorics, To list a
fow: Alan Gewirth derives egalitarianism trom the coneepl of action
(1978); Jirgen Habermas, more circuitously, derives egalitarianism
from the implicd will to tell the truth thac is implicir in discursive
speech acts, the commitment to the ideal-speech situation implied
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in specch, and the equality necessary for the realivanion of the ideal
speech situation ([1981] 1984-1987), and Philip Pettit frim consid-
erations about the evil of arbitrary power (1997, 55-38). And the list
can be extended indefimitely.

This might seem to be a kind of vindication of fundamenrtalism, since
there s at least agreement on the value of cquality. But one can find
fundamentalist philosophers in the same generally Kantian tradinion
who reach exactly the oppesite, anti-egalitarian, conclusions. Alfred
Vierkandt, for example, wanted to base an account of human society
on “phenomenological insighr, i.¢., what we dircetly experience per-
sonally i ourselves and can convey to consciousness with apodictic
[i.e., incorrigible| evidence™ (Vierkandt quored in Mises 1960: 56). As
Mises characterizes it, Vierkandt's position is that “human socicty is,
so to sprak, already foreshadowed in the relationship of the master to
the dog he trams, The relationship of leadir and led corresponds o
the relationship of master and dog: it is healthy and normal, and ir is
conducive to the happiness of both, the master and the dog™ (1960:
56). Similarly, one can get anti-egalitarian resules from a consideration
of the nature of human acrion just as readily as one can get egalirar
ian ones, Action itsell, for example, involves choices: choices produce
hierarchy —a point made by Dumont ([ 1966] 1970, 231-38). In short,
while objective, univocal results are promised by the fundamenralise,
they are ditficult to come by, Whar tundamentalism produces in fact is
nut a trinmph of reason but a Babel in which the opponents each feel
themselves to be vindicated by reason itsclf

"The diversity ol theorics raises another problem thar bears directly
on the compertition with social science. Much of the persuasive force of
the model of objectivity in question depends on the idea that it is close
to and in some sense validated by science: thar reason in the relevant
sense 1s a condition for the possibility of science and thus validated by
the success of science. But this line of argument opens a door to two
additional problems. One is the point made famously by David Bloor:
that if one makes the case for the special epistemic qualities of science
or uses science as a model, one cannot then argue against the appli-
cation of scientific analysis to scientific belief itself and thus exclude
psychological and sociological approaches to science (Bloor 1981). In
5!10”, validating anti naturalism by appealing indircetly to the objec-
nvity ol science produces a muddle: if science is so great, and reflection
i essential, why is the reflexive application of science to scicnce and
reason tabu? The second problem involves whar W. V. O, Quine talks
about as one's theory of the world. Ts it really consistent wich reason
and science to say: yes, there is a large set of facts out there about
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the erroncous beliefs of the vast number of people in the world who
don’t agree with us, but we are not concernced with these facts, nor do
we have any obligation to account for them? Docsn’t our yuest for a
farger understanding of the world require us ro understand this ree
set of facts, and specifically to undersrand how so many people woenr
wrong? The fundamentalise says we need nor. Fundamenralism wants
the authority of science without playing the game of expla ining facts,

The mare moderate version of fundamentalism {(more or less repre-
sented by MeDowell) accepts rhat diversity needs to be accounted for.
And it contains devices for accounring for diversity thar protect the
centeal thesis, namely the removal of many of the problematic cases
by purting them into the caregory of convention or false {nonmaoral)
belief (which might mclude such things as lalse beliefs in racial supe-
riority, for example). These devices drastically reduce the explanatory
burden: conventions, erroncous empirical beliefs, and the like can
then be explained by other means thar do nor conflict with the central
thesis of universal normativity. Bur if this stratepy is wsed ro place
every problem case into a separate category, it begins to look like the
theory is being immunized from empirical evidence.

To put it another way, there is a question about the theoretical
status of such things as the moral/conventional distinction. Tt is rel-
evant that the distinction is nor one that can be constructed on the
basis of the phenomenology of moral experience, or the suciological,
or descriptive facts about human universals. Whatever is universal
— always a hotly contested topic in any case - is not going Lo match
up to the moral or the normative or with normative rationality as
it appears in the philosophical literature. It is likely to conrain such
things as a universal tropism to the acceprance of pecking orders and
to the punishment of free-riders. And there is no ground for thinking
that individuals distinguish conventional from maoral, or thar there
is & psychological differcnce between feelings and responses termed
moral and responses to the violation of so-called comventions, such
as the wearing of head scarves among women in certain Muslim
communities. This means that there is no naturally given kind corre-
sponding to “moral” as distincr from “conventional,” or at least none
that fits the standard usages (Kelly and Stich 2007).

The problem of recognition: Is normativity circular?

The explanatory burdens for the modérate fundamentalist depend on
the claim about universal normativity’s topical reach: TTow extensive
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is this claim? The amonnt of crror thar necds explaining is muoch
greater iF 10 is supposed, for example, that the clam of universality
reaches in an informative way into such domains as gender relations,
political principles; and the like. Bur from the point of view of the
value of the thesis for ethics, of course, its value depends precisely on
this claim. Equality is a case in point. Lo say thar equality is nniver-
sally rational, but also to say rhar the sn bject matter of equality — rthat
is, whether it is political, economic, a matter of the distribution of
honor, and so forth - is conventional, would be ro concede thart the
informative reach of the normarivity in qUESHION IS NOT very extensive,
because it is largely formal rather than substantive, If we claim that
it is extensive and substantive, we quickly pile up examples ot error
that need to be explained. Indeed, the whole of historical thought
on the subject, with the exception of the views of the philosopher in
guestion, will have to be put down as error,

We also run into a serious definitional muddle that threatens o
produce a kind of circularity. Tn the crhical literature, the cases of
disagreerment we are accustomed to consider are family disagrec-
ments, such as those between the Nazis and oursclves, in which rhege
are common points of appeal and enough commonality of language
and worldview that arguing, as Williams did, that the difference
was a matter of ideology rather than acrual fundamental moral
disagreement is an option (1973), In the cases of societics i which
fundamental moral ideas are contained in notons of purity or tabu,
however, matters are quite different. Are these moral CONCEPHONS OF
normative al all? For the sociologist, they are; they relate causally to
human action and collecrive life in generally the same ways as our
conceptions of obligation, equality, and so forth.

The normativist, however, is in the adva ntageous — ar circular —
position of having no independent criteria or definitions of the nor-
mative: to be genuminely normative is possuss the properties thar
the normativist, in his particular account of normativity, ascribes
1o the normative, for example that it is binding, Bur the bindingness
needs to be genuine, not merely a matter of “helieved to be binding, "
in order o be genuinely normative, and non-genuine norms are not
genuinely binding. Bur what are on-genuine norms? Either they are
net recognizable as norms ar all, or they are erromgously belicved
to be norms, o be binding, and so on. But distinguishing berween
genuine norms and “erroncously believed to be norms” does not seem
like a distinetion that can be made without reference to the theory of
normativity in question. Exactly this problem arises in connection
with legal normativity. Situations in the law arise in which courts

53




EXPLAINING T NORMATIVE

recogmize and acknowledge, or refuse ro recognize and acknowledge,
the cxistence of other legal systems, It seems plausible to say that
generic considerations sharcd by all legal systems about the nature of
law couldd, ar should, decide such questions. But this, in effect, makes
legal philnsaphby into the arbiter, And the “theory” becomes a defini-
tirr of the law. One could imagine a differenr case: where the defini-
tions of law m one system excluded recognition of other systems, or
some other systems, as genoine law.”

This kind of possible outcome, as well as the chronie failure of
strong fundamentalism to produce anything but a Babel, provides the
motivation for the most widely used alternative, the basic presupposi-
rions model, the third item in the list above, The pomnt of this model is
to acknowledge genuine normativity other than one’s own, something
excluded by lundamentalism and solipsism. The roots of the model
are in philosophical nea-I antianism, which had the same motivation:
to accept the reality of diversity, which means to recognize a class of
facts that are genuinely normarive but whose normative character is
different with respect to normativity itself, not merely with respect ro
conyventions and different nonnormative beliefs, and to account for it
in terms of the different basis of these facts. 'I'his model was absorbed
into social science, m thinkers as diverse as Emile Durlheim, Georg
Simmel, and Karl Mannheim, and turned info commenplaces about
warldviews, Denkgemeinschaften or thought collectives in Ludwik
Fleck, and evolved into Thomas Kuhn's notion of paradigm and its
larer cognates, But, as noted carlicr, it was reimported into philosophy
te become a philosophical commonplice as well, in the form of the
idea that shared presuppositions were a condition for the possibility
of such rthings as communication and justification.

One motivation behind this model for sociologists and historians
was the sheer difficulry of making sense of actual historical, discipli-
nary, professional, and cultural diversity, The kinds of error explana-
tions envisaged under moderate fundamentalism seemed inadeguate
to the phenomenon of culture shock, and the radical characrer of the
differences between actual cultores and historical world views, To
account for complex ancient civilizations, such as those of India and
China, in terms of erroneous beliefs and different convenrions, and
to insist that they shared rational principles, principles with the kind
of the extensive topical reach claimed by Kant and Kantian erhics,
led to absurditics: these civilizations didn’t possess the same concepts
or find normativity in the same places. Even such basic concepts as
personhood were different, or absenr, in these other cultures.

The problem of recognition was particularly troubling for socal
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scientises: even identifying anything hike a morality in the customs,
interdictions, rituals, and so forth, of these civilizations required
a change in the way we ordinarily think about morality, and rhe
metaphysical views of rhe mysterious East seemed to be nor only
radically at variance with Western ranionality, but to be unintelligible
in its terms. Preliterate societies presented even more difficulties: the
concept of a person as distinet from the occupant of a set of statuses,
and the consequent notion ol personal responsibility, seems to be
largely absent, meaning that a supposedly universal ethics based on
the notion of the person appears to derive (rom an ethnocentric pur-
specrive." Neo-Kantianism, which was originally motivated by the
impossibility of scttling such questions as whether the naturalistic
or the soul based model of the human person was correct, provided
a powerful solurion to this problem. The familiar method of recon-
structing the assumptions behind a viewpoint, philosophy, practice,
or activity could be applicd to a case of activity and thinking one did
not understand in erder to make it understandable, and ro make intel-
ligible the binding force of the normative aspects of these activities for
those who shared the presuppositions.

The model had many problems as philosophy — the problems
of Kantianism together with the problems produced by making,
Kannanism local and historical. The key to these kinds of accounts is
the special starus of the premise-like assumptions or presuppositions
behind a practice or activity. These are explicitly not belicfs, conven-
tions, and the like. They are not epistemically normal in the sense that
they could be tested, suspended, or replaced, and they are not revisable
through ordinary processes of the revision of beliel. They are beyond
any individual’s belief revision because they are beyond individuals:
things like shared presuppositions, collective intentions, rules, mean-
ings, and the like are intrinsically collective or community-relative.
They define error but cannot be in error. They are truth-making or
norm-making but there can be no such thing as a false or incorrect
basic norm, since basic norms define normative correctness. For the
fundamentalist, this was a fatal flaw, for it accepted the situation of
Babel, or relativism, that fundamentalism promised to escape.

But there is a faeal Mlaw of transcendental arguments generally:
underdetermination, the inahility ro construct a resulr in the form
of an exclusive set of presuppositional conditions for the possibility
ol the vutcome in question, This was, historically, the downfall of
neo-Kantian philosophy of physics: ir became apparent that it was
pussible to derive the relevant predictions using dilferent mathemati-
cal presuppositions.'’ This weakness can be turned into a virtue, in
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one sense: problems of fundamental presuppositional confhicr, which
lead to relarivism, can be replaced and downgraded to problems of
underdetermination. The possibility of treating fundameneal cases of
conflict as cases of mere underdetermination, together with the rejec-
rion of the idea of unrevisable a priori assumprions, is the basis of the
lourth approach on the list above, which we may call the Quinean
approach. The contrast with other normativity claims may be seen
m the arguments used by Quine in his exchange with Sellars over the
normativiry of mathemarics (Quine 1280; Sellars 1980). Quine treats
mathematical structures ay something akin to conventions, and “vali-
dares™ them, indirectly, Lo the exrent that they need validiry, througl
their utility in enabling the theory to be formulated and ro derive
predictions. They are not, in his account, real normative objects.

TTow would this relate o the problem of explaining error? One
possible outcome of an attempt to construct an error account would
be this: it would be recognized that the crror was not an error, but
merely a different outcome consistent with the same faces of the
matler, and arising in a way which was epistemically no worse than
the way in which the original doctrine arose. This would be a case, or
a second-order hypothesis, of underdetermination. In most respcts,
this is consistent with the neo-Kantian option (number 3 on the list),
which would say that the putatively erroneous accounr was coherent,
but based on different fundamental premises, and thar these funda-
mental premises were impossible to decide between on the second.
order level ar which they could intelligibly be said to conflict. But the
neo-Kantian account, in ceffect (though this is not the language they
uscd) rakes the findamental premises to he normativizing, to make
their implications normarive, not merely conventional.

The Quincan account climinates the normative clement by treat-
ing the fundamental presuppositions like conventions, so that the
difference berween the two doctrines is conventional, not normative,
This in turn has an effect on what kind of error accounts might be
offered. Option 3 thus leads to the relativistic end of irreducible con-
flict between fundamental premises which are normartive an, because
they are fundamental, not open (o further justification. Convenrions,
as they figure in moderate fundamentalism, although they are closed
o “justification,” are open to revision and alteration. This might
seem Lo be a merely verbal difference, bur it allows for some different
passibilities in the face of explanations of difference.

Consider the following case: we encounter a theory thar conflics
with our own. For cxample, it conrains statements that are true in our
theory and false in the other theory. We artempl Lo account for cthe
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conflict as a matter of the errors of the other theory, So we construct
an crror theory, 'Lhis proves to be difficule. S0 we tum the problem
around, and constroct an crror theory in which our own theory is the
erroncous onc, and vse the conventions and theoretical claims of the
other theory to account for our errors, This might involve claiming
that out theory Is wrong, our conventions are noy working, or onr
observations are incorrect, or a combination of these. Morcover, this
actually happens. Something like a demeonstration effect operates in
such cases: we see people behaving differently, whether it is Lavoisier
performing phlogiston experiments and proposing to change the con-
ventions of chemical classification to better suir the results, or Margarer
Mead reporting on the lack of adelescent sexual CEPrussion in Samoa.
We try to explain this as error, by showing thar whar appears to be
the case is not, and why it appears as it does, O we explain how the
arher rheorics or conventions were misconstructed. But when these
elforts fail, we start looking at our own views as potentially wrong,
and construct an crror theory about thep: that, in our chemistry we:
igniorid the importance of anomalies in the explanation of the disap-
pearance of weighe during burning, or we overgeneralized from our
own Western experience of adolescence — universalized .

S0 what are the explanatory burdens created by this approach?
Lhey are somewhat odd ones, or ar least dilferent in kind than the
burdens creared by the other approuches. One is that it seems to leave
out obligation, except in the sense thar one is obliged 1o fallow the
relevant conventions, But if the rules in question are in fact canver-
tions, onc is obliged to follow rhem only in this sense. The normativist
has AN apparenl trump card to use against this general 4 pproach, in
the form of the following kind of argument. '

The attempt o avoid the cluins of warnrativity by treating the nor-
maglive as o matter of convention is a shan, even in cisrtitecking with
sctence. The language of this propasal, with words fibe intelligibility,
cognitive values like prediction, and the many uses of “Beiter™ as woll as
nntions like coberence, and even consistency, is normalive through and
through. Moreaver, the argurment wses, explicitly or implicitly, intrins-
cally wormative concepts such as “euncept” itself, The notion of erver,
vhriously, is imtvinsically normative. At the el of every argument we
wind up with justifications, which are the esseitce. of the novmative,
Nuse of this can plausibly be naturalized, as Qruine thought epistemoal-
ugy nright be naturalized ino newrophysiology, There is thus no excp-
ing normativity by this route — even the minimal lewel of self-reflection
forces tes to ackrorlad e the imndispensabilivy of wormativity for dallring
and reasoning about the world. '
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The ubiguity of normative language, in short, imphes the ubiquiry of
genuine normativity. Dispensing with normative language 15 not an
oplion, and rhus dispensing with genmne normanvity, that is to say
normativity thar is more than a matter of comvention-following, as
part of our explanation of the world is not an option. The Quincan
option {deciding thar belicfs differ solely as the resule of the adoption
of nonnormarive conventions, fictions, or heliels about the world that
are different from ours), in short, is not viable. If it acknowledged the
indispensahility of normativity, as it should, it would collapse intg
one of the other options.

Normativists can also point to the apparent defection of Donald
Davidson from Quine in the context of the discussion of conceprual
schemes, which acknowledges the normativity of reason and shows
that any wholesale rejecrion of a large set of our commonplace true
statements — which would necessarily include normative commaon-
places and the commaonplace use of normative language — is doomed
tor incoherence. This means that the rejection of normative language
and its replacement by something clse, such as the language of con-
vention, or some sort anti-normativist naturalistic reinterpretation of
normative language, is also doomed to incoherence.

‘The development of Davidson’s views is, for the normarivist, a
good indicator of the necessary corrections to the Quinean “conven-
tions” account (number 4 in the list above). Admitting that the gap
between reasons and scientific laws, the rational and the nomig, is
unbridgeable and that no program of reducrion or naturalization of
the world of reasons, beliefs, and actions is possible is the first step
(Davidson | 1970] 1980). Granting that reasons and the like are nor-
mative concepts is the next seep; something that Davidson apparently
docs ([1972] 2005; 1985; [1986] 20035; [1994] 2005; 1999; 2004},
As we will see in Chapter 6, though, the normativity he accepts is not
quite normativity in the same sense of normarivisis like Brandom,
McDowell, or Nagel. The next correction comes from Davidson’s
“(n the Very Tdea of a Conceptual Scheme™ ([1973-74] 1984). There
can be no such things as the incommensurable fundamental premises
envisioned by the neo-Kantian option (number 3); the limir of the
rational or intelligible is the limit of owr ideas of the rational and
intelligible. The next is to grant the unity or closure of the rational -
that there is a space of reasons and that nothing outside it can correct
or conflict without beliefs, that only statements imply statements, and
starements can only be held up against one another, not against the
waorld, Understanding science itsclf in terms of the space of reasons
becomes the next task of metaphysics: fusing the scientific image with
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the rational, as Scllars puts i, or overcoming the dualism implicit in
the gap. And deoing this, for some normativises (c.g., Rouse 2002, 12},
requires a momsm of the normative, in which we no longer worry
ahout finding a place lor values in a world of facts, bura place for
facts in a whuolly normative world.

If we are Lo score Lhese arguments as atremprs o deal with diver-
sity, we might conclude the following. Normativity is tough to get rid
of. But many formns of normativism, notably fundamentalism, pile up
enormous burdens of prool by dismissing orher opinions as erroncous
when the “errors™ cannot be accounted for as errors. Moreover, fun-
damenralism relics on a ser of devices, such as the idea of cyes opening
tor the dictates of reason, that are basically fictional, It fails to produce
the results it promises, namely, objective normative conclusions.
‘[reating the normative as conventional and as a matier of helicts char
are different but not irrational and taking account of underdetermi-
narion resolves many of these issues. Bul for the normartivist, this is
not good enough: the binding character of mathematics, for example,
needs to be treated ag somcthing more than merely a matter of the
kind of binding involved in following a convention. Bt this insistence
on the gap berween convention and genuine norms rings a bir hollow
when we realize that it 15 hased on 3 preferred descripuion of the
sithject, in this case of mathematical objects, and that nothing sub-
stantive about marhematics ieself is gained by understanding them as
genuinely normative. If we look ar the problem of diversity from the
perspective of social science itsell, howover, an element of the discus-
sion, and an explanatory burden that has figured in only a small way
in this discussion, takes on a central role and poses serious problems
for the normativist: a problem of distinginshing the supposedly non-
mystical claims of the normativist from the obviously mystical claims
made by ather cultures when faced with the same problem: justifying
claims about obligation. '

Is hau a case of normativity? Or is normativity a case
of hau?

In this section, T consider a typical, in this case classic, social-science
explanation of a normative structure, and try to reconstruct what it 1s
that the normatvist would say about this explanation. The example
1s Marcel Mauss’s account of gift exchange among the Maori. Mauss
reports the lollowing Maori helicts, A mysterious [orce, baw, attaches
to the gifr, which obliges the recipient to provide something in return.
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Hau enforces the oblisarion it embodies by causing pain or death:
it is literally a normative force, The brlievers in frane, which Mauss
represents by an imaginary Maen lawyer, explain it thus:

Hait is not the wind. Nor at all, Suppose you have some particular
object, taunga, and you give it to me; you give it fo me withour a price.
We Jo not hargain over it. Now | give this thing to a third peeson whin
afrer 4 time decidis 1o give me something in repayment for it (wiu),
and he mukes me a present of something (faonga). Now this taonga 1
ceceived from him is the spirit (ba) of the faonga 1 reecived from you
and passed on to him. The faouga which 1 receive on account ol the
tannga that came from you, [ must return (o you. It would not be gt
an my part to keep these fanuga whether they were desrable or not. 1
must aive them to yon since they are the ban ol the raonga which you
gave me, I 1 were to keep this second faunga for mysell T might become
il ar even die, Such is faw, the Baw of personal property, the ban of the
twonga, the baw of the forest. (Mauss [ 1925] 1967, 8-

Mauss explains the doctrine in more general rerms, and dos 5o in
terms of an error theary, in which he characterizes ban as a spiritual
power rather than as an actual spinit.

w0 be able to understand this Maon lawyer we need only, say: “The
tacimga and all personal possessions have a frase, a spiritual power, You
give me faonga, | give it to another, the lawer gives me tanaga back,
since he is forved ta dio so by the baw of the gift: and | am obliged o give
this oie ro you since | must retuen to you what is in fact the product of
the ban of your taomga . - .. For the taonga is animated with the bap ol
its forest, its soil, its homeland, and the ban pursnes him who holds it

(Mauss [1925] 1967, 9)

What would the normativist say about this version of the gift rela-
tion? The Maori lawyer would reject i, on the grounds that law
is real (though, significantly, even the Maori Lreat it as a kind of
mystery rather than part of ordinary facrual reality - they also belicve
there is a gap and that bau accounts for and involves a ruprure in
ordinary reality), and that o describe the gift relation as merely a
relation of reciprocity justified by a theory of spiritual powers would
be to misdescribe it, because the realiry of bau is part of an adequate
description of the phenomenon.

There are plenty of analogues to this response in arther contexrs,
It is commaon for theolngians to argue that sociological accounts of
this ritual are wrong or insufficient because they omit reference fo the
actual presence of God, which is an essential feature of what is hap-
pening, The sociologist, in short, changes the subject. The sociologist
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5 not ralking abouwt genuine communion, And to describe a social
activity in rehgious rerms amounts to helping themselves to a norma
tive concept thar they don’t acknowledge the validicy of. There is no
understanding withour beliet, according o this familiar doctrine. Tn
one respect, the theologians are quite right: describing the gifr relation
as Mauss does ([1923] 1967) is to redescribe it in a disenchanted way.
Mauss’s problem is to explaim it within the stream of ordinary expiia—
pation, and in this context this means thar the explanatory problem is
to show how the relanonship actually operates in light of the Maaori
beliefs in bau. )

Mauss does not need to accept these beliefs ro perform the kind of
explanation he is artempring. When we explain tabu, ban, and the
like anthropologically we don’t endorse or reject the claim ;hat ThEEE.'
is such a supernarural force. Explaining rhe effect of such wdeas and
the reasons there might appear to be real forces of this kind doesn’t
require us to belicve in them. We can explain how the belief is made
plausible by the fact that accidental mjuries and death do befall the
person believed to be under the force of baw, and are interpreted as
evidence of this force. We can show how dilficult it 1§ for someone
to reject stuch a beliel and function in the society. We can show the
many mconveniences, sanctions, doubts, and so forth that wouold
arise for the unbelicver, We can explain how this belief arises in and is
sustained in the epistemic situation of the ordinary Maori, especially
by enabling the Maori to interpret their other beliefs and pracices.
These explmations would not depart fram the ordinary stream of
explanatory fact, and of course would at no point :]p-pl‘.al to the
normative facr of haw itsell.

The sociological explanation, in short, is a rival explanation to
tl‘lIE one given by the Maori lawyer. If he had access to the doctrines
of normativism, he would complain that it doesn’t account for the
normativity of the practice: why, he might ask, should anyone return
a gift if there is no bau? Tle would alse insist that the sociological
L'.xplanarj_nn was insufficicnt, thar there were facts that ir could not
account for, One of the insulficiencies would be the failure to acconnt
for the normative facrs described in terms of ban, “facts™ which do
mvolve a rupture in the ordinary stream of explanation. Bur he would
say thar this ruprure is warranted: if the events that befall the person
who fails to sanisty baw are described as mysterious, they demand a
E.ll_imHE explanation, m rerms of a mysterious force, which ban sup-
plics. He would complain that the normarive language of the practice
Tﬁ.']"i':h 1 A p-{*.t'lr’aSiVE part of the life of the community, would he h:'mgus:
it the sociological explananon were true. He might go on to complain
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that the sociologist has redescribed the pracrice in such a way that
the subject had been changed, and aite the fact thar the normative
element, the genuinely binding character of the fact of ban, had been
lelt out. And he would of course rejeet the idea that baw was a hortion,
I these respeets, the Maori lawyer would be a classic normativise,

As suggested earlier, one of the most powerful arguments that
arises out of the construction of crror explananons s this: 0 con-
structing an error explanation of a belief thar one can explain as false,
or as conventional, one discovers that the best explanarion is one that
turnts the tables and requires us to admic that our views are the false
ones. Though rhe example is controversial, this was certainly the
etfeet of such works as Margaret Mead’s Coming of Age in Samoa
(1928), which depicted Samoan adolescence, however accurately or
inaccurately, as an untroubled sexual paradisc. Tr was, more gener-
ally, the effeet of the European discovery of the “primirive” world.
In these cases it was clear thar the usual error accounts wonld not
work, and that it was our customs and moral convictions that were
conventional, and probably conducive to unhappiness, in contrast to
what we mistakenly believed about them.

'I'he case of fan has similar implications for the normativist. Tlau
has many of the features of normartivity. Tris apart from the ordinary
stream ol explanation. It accounts for facts that are visible enly within
the perspective of the Maori heliever in baw. The redeseriprion that
Mauss provides would be resisted by the Maori as a case of chang-
mg the subject. But it is difficulr to see how the normativist would
account for baw in a way that did not at least open the door o an
admission that the same explanation applies to his own favored forms
of normatvity. 17 he says thar bar docs not exist in face, and that it
is based on an erroneous extrapolation of material which supplics no
real evidence of such a thing as bau, and thar the facts as described by
the belicver in bau have no special claim on us, he concedes the point
that such considerations can undermine and overcome similar claims
about normativity. When the sociologist applics such considerations
to our own normativities, however, the normativist must insist that
it is improper, that it cannot be done withour retlexive inconsist-
ency, and so forrth. The normativist might also say that the exisrence
of normative language points to real normativity, a4 normativity of
real abligation, a normativity that 15 merely incorrectly described in
terms of haw. The irreducibility of normativity to something else, such
as the false beliefs that sustain baw, applies m this case as well: the
obligations are real. The sociologist has a simple reply to this: there
are many examples of norms buing sustained merely by beliet. The
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key to the functioning of fetishes as a means of compelling traders 1o
kecp their agreements, the subject of the epigraph to this chapter, was
the ritual in which rthe ferish, a physical object, was created through
the taking of oaths, usually with “an Tmprecation, thar the Feriche
may kill them if the do not perform the conrents of their uhliganon™
(Bosman [1704] 1267, 149).

This is an ¢xample of a norm created in accordance with a norme: a
fetish created by vath-taking, Bur normativity here bottoms out in the
invocation of causes — the kind of causes that can kill the oath-taker.
To be sure, these are causes that exist in an enchanted cansal world.
The disenchantment that Weber referred to was directed at this kind
of causal world as it was expenenced in the Furopean past —a world
in which, for example, the conquests of William the Congueror werce
considered to be justhed as the fulfillment of an oath tken under
duress by Harald of Norway over hidden holy relics, assumed toy have
causal powers. The burden of proof is on the normativist to show that
his normaltivitics do not also require an enchanted causal world, and
that normative force is somerhing other than a picce of mysticism.

MNotes

L. Amony the cxccptions, see Thilip Pettic {1920a, 1990h, 1996} and some
others in Kosch (2008, 225-34). .

2. Three Tactors substantially limic their capabilitics tor theoretical, verbal
logical thinking, The firsc is & misires of an inital premise ihar does not
reproduce personal expericnee. There is also o refusal to accept and wse the
premise as a point of departurce for subsequent reasoning. Frequently the
subjects igaored the premise altogether. Tn continuing to reasan only from
immediate experience; they did not wish 10 make judgments outside of
this cxperience, referring to the face that they “hadn’t been chere.” or thar
they could only say “if they had seen™ or #if they knew,™ They supplanied
verbal, logical reasoning with a process of recollection about graphically
nbiained impressions. )

The second facror was the unicceprability of the premises as universal.
Rather they were treated as particolar messages reproducing sume particu
lar phenomenon. Premises deprived of universality yield, natarally cnough,
only particalar information creating no firm logical sysierm or basis for
logical inference, Lven when the subjects could remember the premise,
therefore, they continued to make independent gnesses ar resorr 1o por-
sonal experence, '

The third lactor; 7 consequence of the second, involves ready dismtegra-
tion of the syllogisms into three independent and isolated particular propo-
sitions with no unilied logic and thos no aceess lor thoughe to be channeled
within this systent. The subjewts had m]thing ter o bur to oy Answering
the question by sheer guesswork or by recourse to immediate concrete
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experience. While refusing 1o usc the syllogism for logeasl inference, our
wubjeets could sill use the logical relagoms faicly objectively if they could
vely on their own cxperience. They refused, however, to use the logical
elations when the discuesive oporations wore divoreed [rom immediae
cxXpericnoe.

Ohur remarks, however, refer only o those subjects whose cognitive
sctivity was formed by expericne and nok by systematic insiruction or
more complex forms of communication. Other subyects yvielded a different
picrure. They could aceep the syllogism’s initial premise as the basis for
further reasoning, and could grsp its nniversality. Judgments Arst given in
an irmmediately familiar context wert: pradually transferred o independent
areas, thus assuming ile familiar features of abstracs verbal aml logical
deduetion. (Turia [1974] 19746, 114-15)

3. The samc attitude o legal proceedings caught the cye of W. L. 1homas and

{lorian Znaneicki, suthors of the classic study The Fulish Peasant in Ewrope
dmed America, who ascribud it to their imigrant subjects ([1915-19240]
1958, vol. |, Parr 1, 58n.1, 59-62; Turner 2005b).

A related lingaze is given for belief in Needham (1 Y72 431
_ Kant himself had problems with these issues (Sam, 2009).
6. The fundamentalist is fundamentally concerned with warding off “refatv

ism.™ This bouk is nor concerned with mioral relativism. T the exrent that
the discussion involves relativism it does so only by undermining attempis
to build antirelacivist arguments on hogus “factual® coisiderations, As
o my ownoviews on relativisi, they wie largely contained ir my chapter
“Relativism as Explanation™ {2002, 74-107), which argues that the problem
of relativism as usvally understood — o the limited extent that there is a usual
imderstanding — s the result of an assumed explanarory theory that is defec-
tive. The explanarory theory is more 0F less 1lie one discussed in this buok in
conncction with neo Kantianism, but which is pervasive in carrent discnssion
as well, This cxplanatory theory holds that different moral viewpoints as a
matrer of Fact rest on different assumptions of fundamental premises that can
ncither be justilied nor reconuiled. IE one gets rid of this facueal theory one
can account for differences in belicf in ways that arc nol relafivise: in any
problemaric sensc, but at the same tme do noi warrant the kinds ol claims
made by fundamentaliss,

Fundamentalism ignores actual diversity beeausc it thanles it bas v respom-
silility to account for it, But it is vercainly possible o construct 2 norma-
vive lens on human morality as a whole, or at least as it has act ually been
praceiced, that respects actual diversity anil allows for it to be pecountedd for
without reaching the conclusion — the condlusion wearranted by the “different
premises” model - thar no moral judgments may be made of ditterent prac
tices ur that thers are no universally valid moral considerations. Steven bukes
does preciscly 1his in Moral Relativisn (2008). 1 lis account does not rely on
the characteristic doctrines of normativism, of which the present work isa
critique. 1 have sugeested clsewhere the way in which even Weber, the arch-
walue relativist in the history of social sclence, can be vnderstood @ having
a2 view of values that is different only in miner ways from thar of [Javidson
{lurner 2007c, 37-621L IE D werc to cimnfess my own cchical vicws, they would
be close ro these,
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7. There is a social psychological literature which focuscs on distributional

issnes which also treats equality as a kind of namral end.

L Ones rennnded of the famous stacdy by Miluon Roleach a2 mental hospical

which placed three patients, sach of whom believed themsclves oo be Christ
in therapy with one anether. Aler “the shock and noveley of confrontation
had worn off . . .. Kachone . .. tormulated and seabilized a set of rationalized
belicts to avconmnt for the claims of the others™ (Rokeach 1964, 180).

. The problem of recogniton does nor, in s case, lave a theory independent

or standpoincindependent solurion, “law™ s either law as defined by a
theory ar law as defined in oo given legal system, The fundamenealist and
miore moderate fundamentalise aptions exclude the idea that cheee arc stand-
paines that would be anidogous to alternative “legal systems.” So chey are
limited to identifying nornative tacts according to theie own theories, 1f there
were o guestion ahwul the theory, there would be no problem: the crireria
of normative judgment and recognition would be the same. Vhe implication
is that there sinply would be no cases of false normanviny or “erroneous
bur il normative.” With respeet to normativity insell, genuine normatiy

ity, there would he no such thing as error, bn this respect al least, hoth the
fundamentalist 2 option and the moderare 2 aptinon would be Equﬁivalenr o
the nn recognition option 1. The moderate option allows for us 0 find, in
a putatively normative clamm, such as those made by che Nazis, the genuine
normativity, in this case the acknowledgment of the demands of cquality

concealed under the false beliels and variant conventions, But with n.'spm:;.
to normarivity as such, there is no recognition of different normativities as
genuine.

. It is instroctive 1o compare Pacfit (1984} wirh Mauss ([ 1938] 1983) on the

question of the concept of the person {Carrithers, Colling, anl Lukes 1985,
Dygrmond 19940, 3-16). '

11, Friedoan (2000 Howard (1990, 20H3).
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A PARADIGM CASE: THE
NORMATIVITY OF THE LAW

. det ws consider . .. the supernatival reality which is supposed Lo
manifest tself im owur awareness of an “ought.” It can be said, in a
Kantian muode: when an ought appears as an absuluie demand upon
ws it veveals the existence of an absoluie, or supernatural, will within
outrselves, a will which malkes demands v us, Being absolute, this will,
in wach person, is universal and must thevefore be determined by the
supernatural wills in all other persons, That is to say, they, must all
constitute a compianity, Trom this the principle can be devived that all
moral beings shouwld be determined by each ather ..

But if the suprposed supernatural wwill within ws is fo be thought of as
anr o will {as it must be if it is to affect us), the queestion arises o
it can be claimed to be supernatural, For it would bave to be velated
to the matural world to which we belong. But, insofur as il bas natural
predicates i can no langer be said (o be above or beyond nature. 1t
mtay be suggested that il combines two aspects, one towards the realm
of matural existence, the vther unrvelated to it Bat this pives rise to the
guestion ds o bow these two aspects can be combined i one wrified
willl Such a will is one entity, so the snpposed supernatural aspect will
after all alsa be determined by natural predicales.

Axel Hagerserdm (J1911] 1971)

It the first two chapters, [ have dealr wirh the problem of normarivity
in two ways. T first presented the general case for normanvity together
with the many peculiarities of this case, espeaially the problem of
rupture produced by the claim that there s an explanatory gap thar
requires extraordinary normative objects to fill it T then presenred
the other side: first by giving some of the kinds of facrs that social
scientists {and philosophers, psychologists, and so forth) have taken
to be actually relevant to understanding reasoning, folk psychologies,
intention, and the historical and coltural diversity of the normative
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language on which the case for normativity rests; then by considering
the responses of normativism to this diversity; and finally by posing
the problem produced by error explanations, namely, rhat the expla-
nations thar even normativists accepr as applied to other people’s
normativities can be turned on normativism isclf, providing an alier-
native explanarion thar undermines any claim that *normarvity” can
explain the normanve.

The sheer variety of normativist claims mocks any attempe o
defear them, or even make them consistent with one another. At bost,
there are recurrent patterns ot argument. But it is possible to see how
these arguments fit together, and why the varnants vary as they do,
if we consider a well-developed paradigm case. In this chapter T will
examine what is perhaps the oldest, most elaborate, most discussed,
and most (ully developed normativist argument against social-science
vxplanation, Hans Kelsen's case, or cases, for the normanvity of the
law. To understand it, and o understand why it is a paradigmatic
example, requires a little historical background.

The neo-Kantian problem of normativity

1'he origins of the problem of normativity, indeed the term itsclf, arc
shrouded in some mystery: one source 13 Kanr, and Kant's critique of
Hume in support of the necessity of a priovi truth. Bur this s only one
part of the contemporary philosophical problem of normativity. The
second part is a product of what we may call the neo-Kantian problem
ol normativity. Neo-Kantianism salvaged Kanr in the face of the
obvious fact of conceprual diversity by developing a Kantian notion
of local normarnivity. Tn contrast ro Kant himself, who had envisioned
only universal mental ordering principles, the neo-Kantians accounted
for diversity by treating conceptually ordered domains — of which the
law was a typical, indeed cenrral, example — as grounded by distine-
tive presuppositions, The neo-Kantians accepred underdetermina-
tion: the existence of incompatible presuppositions thar could not be
grounded any more deeply. Subsequendy neo-Kantians applicd the
idea that there could be many such distincrive, object-constituting,
presuppositional starting points to disciplines, o historical epochs,
and eventually to political ideologies and the like. These discussions
did nor vsually concern themselves with the notion of normativity
itself, although many of the presupposinons, for example in the case
uf law, were explicitly normative. They instead were concerned with
the problem of che a priosy.
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The distinction between “sociological™ and genoine normatvity
rakes s frst explicit torm in the wrirings of Kelsen. Kelsen specifically
used the rerm “normative™ in this context, and employed this distine-
tiom between the normative and the cansal. Te was commenting on
Weber, who made the same distinction, but made it between dogmaric
and reality science. There is a reason for this late appearance of the
concepl. The distinction between sociological normativity and geouine
normarivity could nor arise, at least in its current form, without
an appropriate acconnr of sociology as nonnormanve. Kelsen was
responding to just such an account, claborated in the methodological
writings of Max Weber, including especially his essay *Objectivity in
Social Science and Social Policy™ ([1904] 1949) and his “Crinque of
Stammler™ ([1207] 1977), which s concerned with the problem of an
empirical or realicy-oriented rather than normative account of law,
Kelsen took account as well of Weber's comment on Kantorowicz
al the first meeting of the German Sociological Society in 1910, and
Weber's Economy and Society (| 1968] 1978}, Lrst published in 1924,
which provided rhe conceprual materials for 3 nonnormative account
ol the historical development of legal orders.! The challenge of 4
sociological account of the law is what pushed Kelsen to formulate
a conception of the pure normativity of the law, by which he mcant
a science of law purified of cavsal considerations, Tut he dealc with
Weber's challenge in different ways throughout his carcer.

The problem of the normativity of the law is a rich example.
Virrually all of the problematic terms and distinctions discussed in
the last two chapters figure into it: ambiguous notions such as “the
sources of the law™; the idea of a collective will underwriling the nor
mative character of the law; the idea thar the concepr of law is intrin-
sically normative and that any sociological deseription cither changes
the subject or is derived from the normative concept; the problem of
ritnals of transformation in which the utterances of an individual in a
specilic setting create new laws; the problem of the orgin of the law
out of nonlegal facts; problems having to do with the relation of nor-
mativity to such guestions as motivation — in this case, motivations
to abey the law; problems of diversity and commensurability that
manifest themselves as legal issues in recognizing the exisrence of law
i other legal systems; the problem of the relation between norma-
tive facts such as the eternal characrer of law and the nonnormative
facts of revolution and power to compel obedience, enshrined in this
case in a parallel ser of terms for these two kinds of lacts: legality and
legitimacy. Tf anything, the example is too rich to serve as a simple
paradigm case, and this chaprer i nor mtended as a substitute for a
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comprehensive treatment: Kelsen and Weber, the mam players, each
were prolific writers and dilficult thinkers: But the key issues can he
REPH I'F:]T['.{I ont.

By the end of the nineteenth century, when neo-Kantianism was
at the peak of s influence, the entire neo-Kantian project of under-
standing domains as conceplually preconstitured and organizable
into a scheme of intelligible caregories (which could be discovered
by conceptual analysis) was heginning ro break up, largely over the
problem of abjectivity. For the neo-Kantans a facr denived its objec-
tivicy from its place in an ordered conceptual domain — a concepr
that applied equally to rhe scientific, the normanve, and the theo-
logical. Understanding a domain involved understanding the logical
and interpretive dependencies among its concepis. Normally this
amounted 1o showing how a domain was organized around, and
dependent on, a single central concepl. The face that there was just
one correct construction of the conceprual domain made it objective
and thus scientific or Wissenschaftsliche, and possessing this structure
marde a domain a factual, scientific one. This was also the undoing
of neo-Kantanism. Einstein creared an insoluble problem for neo
Kantian philosophy of science by showing thar multiple mathemati-
cal structures could be used to construcr theories accounting for the
same results, making the “single hierarchy™ objectivity sought by
nco-Kantianmism apparently unachievable (Howard 1990, 369-70).
But a parallel process unfolded in the sodal sciences thart led directly
to the issues addressed by Kelsen and Weber, and this one ocenreed
precisely on the faulr line berween fact and value, nonmormative and
normative.

The issue between Kelsen and Weber arose trom applving the
neo-Kantian model of science to the science of socicty. Tt we look
for the single organizing concepr for a neo-Kantian sociology, it is
easily idemtificd: the concepr of the social, And this was indeed che
starting point for Georg Simumel, who derived logical forms of the
notion — for example, the concepr of the social dyad — as a hasis for
the new science. There were two problems with this approach. The
firse related to objectivity. It soon became apparent, even to Simmel,
that there were multiple ways of construing this conceprual domain,
many of which were ideologncal or visibly connecred o political pref-
erences (Simmel |1908| 1964, 25). The choees of descriptions and
choices of organizing concepts were interdependent. So the possibil
ity of mulnple organizing concepts implied the possibility of muliple
descriptions. This proves to he relevant to Kelsen's discussion of
sociology. For Simmel, sociology had to say something abour law,
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authoriry, and so forth. 'T'o construe law as a sociological subjecr “sci-
cntifically”™ in the neo-Kantian sense required that it be thought about
under the concept of sociery, and this is precisely what Simmel pro-
duced: a sociological conception of stare authority which proceeded
by subdividing the concept into logically ordered social caregories
that differ from the categorics of legal sciences, or the domain of law
as it would be constructed under a legal concept, such as justice or
legality (Simmel [1908] 1964, 190, 254-61). The problem of mulriple
descriptions of the same rhing followed directly from this: sociological
descriprions competed with legal descriptions.

Weber's anti-normativism

The unraveling of the standard neo-Kantian model of the domain
of the law was the contemporary background to the problems that
Weber addressed in “Objectivity in Social Science and Social Policy”
in 1904, and also in his extended critique of the then-leading figure
in the neo-Kantian philosophy of law, Rudolph Stammler ([1907]
1977). The conflict between the approaches of the social sciences, and
for that matter the history of law, which Weber thought of as histori-
cal sciences, and the normative, or as he called them, dogmatic sci-
ences, was an important theme of these texts.” The difference berween
historical reality sciences and dogmatic sciences, which for him would
include lepal science and theology, was not that values had no role in
reality sciences. Far from it for Weber, it was inevitable that histori-
cal disciplines, like all disciplines including the narural sciences, began
from concerns that could be articulated in the wdiom of common
sense or the worldview of everyday life. In the case of the culmural
sciences this idiom and the cenmral concerns of those seeking histori-
cal undersranding were especially likely to be speafic to the historical
situation of the audiences and the social scientists and historians, and
the subjuect matter of these sciences was identified in the language of
life of these audiences. The terms, such as “war™ and “capitalism,”
were valuarive in the sense that they had valuative significance in
addition o identifving subject matter, events, and the like. Burt this
kind of value-relatedness did not need to imply, tor the social scentist
interested in either cavsal relations or the understanding of action,
any kind of cvaluation of those acrions or events. Causal relations
for Weber, it 15 worth noting, were not law-like, bur rather were
probabilistic relations rhat held berween facts described in terms of
the language of life isell.
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Weber “solved” the neo-Kantian problem of grounding the consn
tuoon of a particolar science in a uniquely valid conceprual scheme
by rejecting it. He delined sociology in his own way, as the science
of meaningtul social action, bot treared this definition as merely one
possible definition among others. His own extensive scheme of terms
and caregories was presented as only one of the possible schemes,
not presented in the neo-Kantian way as the sole and thus objecrive
scheme. 1t was justified inscead entirely by its nscfulness to the reader
or user. Weber thus accepred underdetermination with respect to
conceplual schemes as a starting point, and rook an instrumental
view of the schemes themselves. This was not an entrely innocent
choice, however, The nival schemes with which he was concerned
aspired to conceptual closure and uniqueness, in the traditional
neo-Kantian fashion. A defnition like that of Simmel, which wais
organiztd around the concept of society and the question “how is
society possible?” is not merely ditferent, bur also more encompass-
ing: a tull ardculation of the notion of sodety would include the
norion of meaningful action, because explaining whar “sociery”
meant would involve explaining that it was made of agents, agenrs
who arrached meanings to their acts. The sitnation was similar for
the legal-philosophy notions of the state and law: These are concepts
which, i their usval articulation; involve citizens or subjects who
can obey and disobey the law, which 15 fo say, intentional actors. 5o
the relation between Weber's starting point, meaningtul action, and
these, s asymmetric, and poses a problem similar to the problem of
reduction.

It Weber can account for the state, or the law, or “society,” or
the actual subjeer matter comprising these things, withour reference
to these concepis, they become dispensable. The situation becomes
this: the people in history whose meanmgful acrions he is explain-
ing presuppose his starting point, by treating their own actions as
meaningful, But they also value and thus, in neo-Kantian terms,
presuppose valuations and a value scheme. Weber, as an analyst,

absrains methodologically from these valuations, TTe does not pre-

supposc their valuanon schemes, bur trears these schemes as a topic
tor analysis. By making people’s values and presuppositions into
facrunal subject matter, he is enabled o account for the facts they
account for, Their beliets, in short, constitute the subject matter of
meaninglul action. Te incorporares these beliefs into his sociological
analysis. 'Lhis kind of argument is designed to annul a certain class of
transcendental arguments. Any transcendental claim of the objective
conceptual neeessity of valuative presuppositions, such as the concepr
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of legaliry or justice m the study of the law, disappears, because there
is an alternative, the alternarive of a socinlogical system of catego
ries which is a0 classification of valuarive presuppositions vather than
another scheme of valuative presuppositions. This is the general form
of the sodial science case against normativism: it treats such things
as meanings and values or beliefs about, in this case, the law and the
stare, as the things ro be explained, and thus avoids the claim that the
legzal descriptions are privileged or uniquely valid.

These problems are especially acute in relation to the law, because
legal pracoice and legal reasoning turn on issues of the description
of actions and on the definition of legal terms. Using these terms in
a nonnormative way invites confusion, but is not fully avoidable.
Weber addressed rhese dithculties in part by providing alternative
nonlegal vocabularies for deseribing legal facts. This solution to the
problem leads to such devices as the following: Instead of nsing the
term “legality,” which is fundamentally a dogmatic or valuative term,
he vses “leginimacy,” which he then defines in a purely nonnorma-
tive way. The question of whether a regime 15 legitimare 15 a tactual
question to be answered in terms of the probahility that a command
believed by ar least some people to be legitimare will be obeyed. The
difference 1s this: courts settle what for them are factual legal ques-
tions about legality, but do so in terms of dogmatic doctrimes that
are themselves valuative rather than factual, or involve valuative
facrs, These valuative facts or doclrines are in turn to some extent
legitimated by public acceptance. But nothing aboutr public accepe
ance in and of itself solves or replaces such questions as whether the
purported law, the law that is actually written and obeyed, is genu-
inely legal, ‘That remains a legal question. The concepr of legitimacy
does nor answer this question. Public acceptance is a nonnormative
tact, and nothing about the rituals of legislaton believed by peaple 1o
produce law transforms these acts into phenomena of a new kind —
namely, genuine norms.

Where does this leave us with the notion of legality {or legal valid-
ity)? Weber never describes legal phenomena in rerms of genuine
norms, because he does not need to do so o explain meamngful
action. He needs only ro be able to account for the beliels of others
that there is such a thing as genuineness or legality, This means that
there was a large indirect role for the concept, by virtue of the fact
that befief m legal validity was a way in which historical persons
atrached meaning to their actions and the acrions of others. The way
legal history is actually done reflects this disonction, and involves
understanding past legal docrrnes.
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.« if | have before me a "legal source,™ by which I mean a source of
knowledge ol the law, be it a legal code, ancient legal sayings; a jude-
ment, a private docament, or whatever - T must necessarily frsi per
a picture of it in legal docirine, the validity of which legal precepr it
logically presupposes. (Weber 2000, 53) )

Weber outlines a two-step process of reconstructing past legal doc-
trine for explunatory purposes, The first step involves a kind of
crmpathy. “1 find this our,™ Weber says,

by transporting miyself as far as possible into the soul of the judge of the
times and by asking how a judge of the time would have 1o decide ina
concrere case presented (o him, if this lepal precepe which 1 am consiru-
ing docerinally were the basis of his decision. (2000, 53)

The sccond step is to construct an idealization of the mea nings.
Judges oficn acrually behaved in varying, even contradictory, 1'-’.‘-'.1:}"5
in different courts, so the functional legal doctrine of a past era, as it
was understood by actual historical agents, cannot be simply read off
of court deasions. 1t is itsclt a double abstraction: from the belicfs of
mdividual historical agents Lo characterize a group and time period,
and from the messier realities of individual causes and actions, 'Uhe
important point is that this kind of idealization of pasr meanings of
legral doctrines is interpretive and sociological racher than normative.,
We are concerncd with understanding what past judges took to be
valid and the doctrines and law as they understood them, and not
with the actual legal correctness of their juridical decisions,
Questions of validity of this kind, Weber thought, though unaveid-
able for judges and lawyers operating within a legal system dispensing
judgments, were inappropriate to a reality-science mguiry. For him
they were necessarily based on dogmatic considerations. Tt actual
historical questions abour the emergence, characrer, and success of
legal orders were for Weber questions thar could be enticely separated
from considerations of legal validity themselves, Whar males this
confusing in the case of the law is that usually the sociological sense
of legal validity and the dogmatic one are very elose to one another: to
understand the doctrines judges reason from is pretty much the same
thing for the ncophyre lawyer leaming the meaning of the law as it is
for the sociological interpreter concerned with the actual meanings
in use. This 1s why it became possible later to construct a sociological
jurisprudence which held that, in the end, the law is what judges do
{Pound 1911-12). Both the neophyre lawyer and the historian of law
must construct for themselves an idealizarion of a complex and het-
crogeneous mass of conllicting data about acrual legal judgment. But
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there are oecasions where the rwo ways of thinking about validiry peel
apart. One such case is the malking of judgments, the ropic of juris-
prudence, where our interest i the idealization is to correctly extend
it to novel law situations. The rraditional objection to suciological
jurisprudence is that it cannot explain how judges do this {though
one response might be thar they themselves necessarily masrer judicial
practice just as the neophyte lawyer does, by idealizing applicarions of
doctrines). Anather case is the question of the legality of revolufionary
law. This is 2 typical example of a questiom thar could be addressed
dogmarically: Was the revolurionary regime entitled ro take power?
But the normative legality of a regime in irsell is of no significance
historically and the entrance into historical discussion of dogmatic
considerations, as cxplanations of actions by agents in history, is a cat-
egory mistake. OF course Weber did not reject explanations in Lerms
of beliefs about legality, This was, alter all, the topic of his famous
categorization of forms of leginmate rule. Nor did he deny that his-
torical agents acted in terms of such beliefs, But for him these beliefs
were somerhing to be explained rather than accepred as givens.

Kelsen's regress argument

Kelsen, as Norberto Bobbio showed mn a classic essay (1981),
accepted the basic terms of the relationship between social science
and leeal science as Weber constructed the problem, with one excup-
fion: like normativists generally, he rried to cstablish a privileged
description that establishes an explanatory necessity that can only
be met by a normative explanation, and to arguc that because this
description was indispensable and indispensa bly normative; he was
sensitive o the need ro do this without overtly falling into cirenlarity.
As has been suggested, the template for the problem of description is
the claim that a sociological description of a church service is incom-
plete because it fails to include the fact of the presence of the living
God. ‘This is clearly circular. It is a facr only for a believer. Kelsen
needs to do better than merely describe the facts about the law in a
normative way consistent with his own legal theory and then insist
that only the normative description is acceptable. TTe must show that
this description is in some sense necessary. In the course of a long
career he returned to this problem repeatedly, and in a variety aof
ways, some of them conflicrmg. So in constdering Kelsen we get o
consider a wide range of arguments about this problem, each with irs
own ditficulties.
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‘The core of Kélsen is the model of regressive reasoning about legal
ity. The law irscll produces a problem of regression. The paradigm
case of legal justification, around which Kelsen's model of legal
systems is builr, is this:

When (he validity of one norm founds the validity of another norm in
pne way or another, this creates the relation between a higher and a
lawer norn. A norm stands o another norm as higher 1o lower, if the
validity of the kuer is founded on the vahdity of the former. Il the valid

ity of the lower norm is grounded on the valudiy of rhe higher norm in
that the lower norm is ereated in the way prescribed in the higher norm,
then the higher norm has the character of @ constitution with respect tw
the lower norm, since the essence of a constitution is that it regulates the
creation of norms. (Kelsen [1979] 1991, 257; emphasis in the original)

tn shorr, there is a hierarchical chain of validation in the law.
Ordinary laws are governed by laws of enactment, which vahdate
them. The problem for this rwo-tier account of the law is getting it
going in the first place. What justifies rules of enactment? Il there 1y
no justification, it seems as though a band of robbers could assert
authorty, announce itself as a state, announce rules of enactiment,
enforce the rules it enacts, and be legal, Legality, a normative fact,
would be no more than the sociological fact of the successtul asser-
tion of authority. The regress of legal reasoning would end, not ina
pormative fact, but in a socological one.

These kinds of considerations were the basis for Kelsen's disnine-
tive argument abour the law contained in his famous thesis of the
Grundnorm. The reasoning is this: only a norm can validate a norm.
No empirical fact can validiate a norm. The norms of ordinary law arc
valid. Hence it is a condition of the possibility of their being valid that
there is in fact a norm that validates them. Some norms are validated
by other norms, norms of cnactment. Norms of enactment may be
validated by other norms of enactment that are more basic, such as
the norms of a constitution. But the ultimate norms of the comstitution
must themselves be normatively validared — assured to be genuinely
legal. ‘This requires a further norm, a basic norm or Grundnorm that
is a regross stopper, TTence there isa Grundnorn rhat in fact validates
every genuine legal order. Without assuming this, the whole notion of
legality collapses, along with the distinction between legality and the
sociclogical fact of leginmacy.

This is a transcendental argument, and has the characteristic prob-
lems of transcendental arguments, namely underdetermination with
respect to the conclusion — the thing that is established as necessary
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—and with respeer to descriprions. Begin with the problem of descrip-
ron: we must accept that there s a genmne distinction between
legal states and organized systems of coercion passing as states, a
thstinenon that cannot be captured by attending ro causal faces about
them or their history, which is to say that this is 2 normative distine-
tion. We thus accept that there 15 something that needs o normative
explananion. Kelsen’s Kantian reasoning has been characterizud by
Stanley Paulson ([1934] 2002, xvii-xlii; Paulson 1997, 209-12) in
rerms of a distinetion made m the Kanre literature between two kinds
of transcendental arguments: the firse is the regressive form, which is
concerned to show thar something is logically required for a claim or
argument to be made. Tn this case, the various facts of the law, and
the facr of legal validity, require something more than facts from the
world of causal explanation. The second kind, the progressive form,
15 the one that Kelsen wishes to establish. This form of the argument
not only establishes that somcething is logically required that can't be
produced out of 3 certain class of claims, such as, in this case, causal
claims, but establishes what is required in such a way thar this answer
excludes all other answers of the same type, and, in addition, allows
novel conclusions ro be deduced from this newly established claim.
Establishing the need for a justification is the easy parr; éstablishing
the ulimate justification, rhe uniquely valid regression-stopper irself,
is the hard part,

The problem, generic to ranscendental argumenrs, is that even if
one acknowledges the regressive form of the argument, which requires
one torhave already acknowledged the nnigue correcrness of a parric-
ular, loaded, description, one discovers that the answers to the ques-
rion of what is logically required are underdetermined: a convincing
story that some presupposition is required does not necessarily lead to
a unique solution. And this is a problem for Kelsen as well. It s one
thing to establish that a normartive account is needed in order to speak
of legal validity or the law as distnet trom what people believe the
laze to be. Tt is sumething quite different to establish a single account
of this kind ol normativity as uniquely valid and therefore objective,
and to exclude alternatives by virtue of its intrinsic features, Yer for
normetive theories, there is no alternative: there is nothing else to rec-
ommend a given solution over alternatives, if there are alternatives.
There are no extrinsic features, such as predictive power, simplicity,
or fidelity ro the historical facts that apply to such theorics, as is the
case with empirical theories.

The concept ol the Grundnorm becomes less mysteriouns if we realize
thart, tor Kelsen, it is not a concept with any determinate conrent. It is
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mstead a name for the thing thar srands in the place that is created by
his reasoning: the regress argument esrablishes that something necds
to warrant the normative distinctions he rakes as fact, and that this
somethimg must irself be a norm, or normative face. Moreover, it must
be a single fact, not, for example, a grab bag of possible justifica-
rions tor legal order or the state. In short, it must be a genuine truth

making norm, not merely a “reason for”. But when we beain to think
abonr the content that the Grundiorm might have, and the Wity it
might get content, we are back in 2 muddle. What confers normative
validity on the Grandnorm itself2 1f it is normative, this content st
be conferred according to a norm. But the Grasdnarms is not, by dehi-
nition, based on any further norm. So where does it come from? The
sociologist of the law can answer the parallel empirical question, and
do so in nonnormative terms. The socinlogist can describe, as Weber
does, causal conditions under which normativizing beliels arise, [or
example, the charisma of lawgivers in a situation of crisis. But this
kind of explanation does something else entirely — explains people’s
normativizing beliefs, that is to say the beliefs that lead them to
accept acts as legal. So this kind of explanation does not validate the
beliefs. As we will see, Kelsen responded to this problem of origins
and the problem of the validation of the Gramdiorss in VATIDUS Wiys,
each of which was intended to preserve the normative characrer of
the Grundnorm and to avoid a nonnormative cxplanation, such as
Weber's. Each way reappears in the normativity literature,

Legal questions, legal answers

Why did Kelsen think that the distinction between tegality and legiti-
macy was such a strong suppore for normativism? And how docs it
work? Consider his response to the problem of revolutionary law. As
Kelsen explains ir, .

Adter the victory of the French Revolution in the eighteenth century and
after the victory ol the Russian Revolution in the twentiet b, the ather
states showed the distinet inclination not to interpret the coercive orders
established by the revolution as legal orders und the aces of revolution-
ary governmenrs as legal aces, bevanse the one government had vinlated
the monarchic principle of legitimacy and the other had abolished
private property of the means of production. Tor the last named reason,
even American eonrts refused 1o acknowledge acis of the revolutionary
Russian government as legal acts; rhe courrs declared that these were
not aces of 4 state, bul ol a robher pang. {Kelsen [ 19257 2k, 49-50)
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'I'he example confains a serics of key Kelsenian points. Wherther a
stiate is 4 state or a gang of robbers 15 a normative fact rather than
another kind of fact. Why? Because it is decided by courts. It is thuy
distinct from the recogaition of one state by another for diplomatic
purposes, something thar states rather than courts do, which is not
automatic or factual but a political act (though one enjoined by nrer-
national law). It is not a sociological fact, cither, because it is decided
by courts through the application of legal norms. As Kelsen purts it,
“In the realm of law, there is no fact ‘in itself’, no immediately evident
fact, there are only facts ascertained by the competent authorities in a
procedure determined by law™ (Kelsen [1925] 2006, 221). It is “faat™
precisely because courts can be wrong or right about thair application
of these norms. Thus when we perform the necessary logical regres-
sion, and trace the facr of legality back to its logical determinants, we
arc asking who gives a final determination to the gquestion of wherher
a state is a genuine legal order or a gang of robbers, and how they do
it. So this fact is ulomarely juridical — it becomes an operarive legal
facr because a court makes a determination thar it is a legal fact - and
also normative, because courts do not do this arbitrarily but by the
application of law.

This is, in one sense, an mmaculate *normacive all the way down™
argument. Legality, in this case the legality of a revolutionary regime,
is a legal question, to be deaded on legal grounds. The legality of
the state itselt might scem ro be a meta-legal question, to be decided,
as the deminant naturalistic legal theorist of Kelsen®s youth, Rudolf
von lhering, put it, by the tribunal of history ([1872] 1915, 189). But
there is the raw, actual, tact that courls do decide questions like chis.
They do not defer wo the teibunal of history — or if they do {as we
will see they in fact do) — they do so only in accordance with a norm,
The norm in guestion m this case is a basic principle of international
law: that states must recognize other states. International law is used
and thus validated by courts, making it genuine law, and the factual
issues it decides are questions of genuine legal fact because they have
decided that they are on the basis of lepal norms. The distinction
between legality and legitimacy is thus real, normative all the way
down, and facrual.

The appeal to international law, and the fact that international law
i recogmized by national courts, allows Kelsen to make two addi
tional important claims: first, that law docs not need a state to enacr
it; second, thar the recogmition of the legal norms of another state as
legal means that the principle of legality is acknowledped and thar it
15 thus a legal principle that transcends particular legal systems and
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also comprehends them, assuring that there can be no legal conflict
between different legal systems. Tn this way he overcomes the neo-
Kannan problem of local normarivity: local legality is properly legal
only by reference to the universal legal lacts of international law.
This is an account of the present normativiey of law — of how law
can be construed as a normanve unity, which works as a jurispruden-
tial doctrine, that is o sayv, as an account that justilies courts making
the kinds of decisions they make when they acknowledge other legal
systems. But as an accounr of legal normativity as such, it is strange,
notleast becanse the determination of lesality is entively retrospective.
It is one thing to say that courts recognize other states as legal orders
or that courts recognize international law — courts, indeed, [ollow
precedents or established rules. It is another thing to say bow these
rules and precedents are law. A genuinely normativist account of the
legality of weaties would say, as Kelsen does, that “law regulates its
awn creation, 5o does international law. lts creation is its own func-
tion. When two States conclude a treaty they function as organs ot
international law”™ (Kelsen [1925] 2006, 354, But treatics themselves
— the analogue n international law to enacted law within a domestic
legal system — must in order to be “law™ be createéd in accordance with
legal norms. International law stands behind, and legalizes, treaties.

It is international faw, as a legal order supenior ro the States, that makes
possible the creation of narms valid for the sphere of two or more states,
that is, international norms. It s general international law, especially by
its rule pacta sunt veranda |pacts must be respected], which establishes
the nerm which oblipares rhe States ro respect treatics, to behave as
rreatics concluded by them prescribe. (Kelsen [1925] 2006, 354)

This tells us how the courts must interpret facrs: namely, in terms of
this normative principle. But it does not explain where the norma-
tive principles of international law that seand behind and legalize
treaties come from. By definition they can’t come from treaties, for
treatics presuppose them. There is no world state to enact them. But
Kelsen says that such things as the prinaiple that rreaties must be kept
is genuine law, and thar, like much of international law, it has the
character of CUSCOImATY liaw.

When we work our way up the chain of regress arguments, this is
where we arrive. Bur Kelsen needs to acknowledge the validity and
normative character of customary law to make this “legality withour
states” argument work, Withour it, he has no way to ground inter-
national law, Where does customary law come from? Kelsen has a
ceneral answer to this:
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The norms of customary low, oo the other hand, are created by the
hehavior of the individuals who are subject (oo the lepal order. Tn the
former |statutory |, the norme-creatimg autharity and the norm-subjected
individuals are nor identical; in che latter Joustomury] they are, at lease
Lo somne depree. To consider the fact of a law-creanng custom as being
cxistent, it is ot necessary for all individuals obligated or entitded by
the custom-created norm, to purticipate in the creation of the customy iy
is suffcient thar the overwhelming majority dog thus it s possible thar
individuals ave bownd by a customecreated norm 1n whose creation they
did mot take part. This s parucularly troe in a norm of cascomary law
that had become valid some tme ago. Tor this reason i is incorrect Lo
interprer customary law as “a racic contract,” as s somelines done,
espectally with respect 1w internarional cuscomary law, (Kelsen [1925]
2006, 2249

1he “constturive, that 1s, the law-creating, function of custom s
as mdubitable as that of legislation™ (Kelsen [1925] 2006, 227).
Customary law is created by behavior. The “norm-creating” avrhor-
ity is mot a lemislarure, for there 1s none, but resides in the fact that “an
overwhelming majoriey™ of participants behave as if this behavior is
normative, Kelsen does not say “as if” in these carly wrinngs, Butiris
a natural interpretation of the passage. Tt is relevant to what lollows
in the discussion of Wilfrid Scllars {in Chapter 5) thar the source of
normative suthority is not, as Kelsen pointedly remarks, “an imagi-
nary Volksgeist ar solidavité social™ (Kelsen [1925] 20046, 227). Tar
Kelsen, as tor Weber, these are Actions.!

Tr s at least somewhat mysterious for a normartivist to claim that
behavior alone could create any normative phenomenon, or the spe-
cific normative phenomenon of law. But it is not behavior alone: it
the norm-creating authority of an overwhelming majority expressed
in this behavior and presumably, though Kelsen is not clear on this,
in their normarive attitude toward this behavior. We may leave this
line of reasoning aside for a moment and retuen to it later. It produces
a specific form of the transition problem, the problem of how some-
thing genuinely normative comes our of something apparently non-
normative, in this case attitudes and behavior. But there is another
problem produced by inverting the historical order of the production
of legalicy.

Why should the retrospectivee decisions of a court in another
country be determinative of whether a given state is a band of robbers
ot a genuine state operating legally? This is not precisely Kelsen's
claim. He would say that the courts recognive the legality that i
alrcady rthere. Bur this leads to its own problems, If legality is 1o be
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nnderstood as a fact “in the realm of law,™ it musr, as he says, be
“ascertained by the competent authorities in a procedure determined
by law.™ The mere proclamation of legal authority by the revolonon

ary leaders is not enough because the proclamation would presuppose
what it asserts: thart the leaders are the competent authonty. So whar
is it that the forcign courts are recognizing? A normative fact about
legality or a nonnormanve fact, which becomes a legal facr and thus
normative by virtue of recognition by a court? For Kelsen's argu-
ment to worl, i must be a normative fact — a form of the distinction
hetween states and bands of robbers, which he claims cannot be made
by a sociological account. The problem with this example, however,
is that in this case the dependence relation of the legal and sociologi-
cal is reversed. Foreign coures have no power to alter the sociological
facts on the ground — to rule and enforce a ruling that o seate 35 illegal
and to replace it with another. They only have the power, and the
obligation, Lo recognize the fact of effective control, which, as Kelsen
admits, they do. In the case of the Trench and Russian revolutions,

. .as soon ay the revolution-born coercive orders lurned oul 1o be
effecrive, rhey were recognized as legal orders; the governments as state
governinents, and their acrs as state aces, that s, legal aces. (Kelsen
[1925] 2006, 49-50)

Kelsen’s answer to the question of when something becomes law,
then, comes back to the same idea: a legal Fact is & fact when it is
recognized as such by the courts, or is produced in another manner
that s isell normatively governed, such as through enactment by
a legislature or a King legally enntled to make law. Bur what is
recogmized? Do courts concern themselves with the discernment of
legality according 1o some specific normative principle? As Kelsen
himsell concedes, they do no such thing. All they ascertain is the fact
of effective rule - the very same “sociological” fact he disimisses as
inadequate to express legal reality. The courts (and internartional law)
do not recognize in these effective regimes a speaal nonsociological
quality of legal normarnvity, because there is none, at least in the ordi-
nary sense of succession according to law, because succession did not
ooeur ;l:.'i.'nrdin?, Loy ht'w_.. Lt l?l}' force,

So this argument depends on an equivecartion, Fffective control is
a nonlegal, nonnormative fact. Coorts acknowledge such facts, and
assign them legal meaning. The role of the courts in these cases of
recopnition is thus not constitutive of legal facrs abour the revolu
tionary regime itself, but exphatly dervative from the nonlegal fact
of etfecoive control. The court adds no factual content o this fact
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So the sociological facr of legittmacy i all the fact there is here, and
the legal sense 1s dependent on the sociologmcal sense — the opposite
of the relation of dependence that Kelsen requires. But Kelsen can
insist that this fact is given a legal meaning nonctheless, on the basis
of a dogmanc or normative consideration by the courts. bo despite
having no niormative content itself, in a sense 1t 15 also a normanve
fact in waiting and becomes one explicitly by virtue of the law that
the courts apply to .

Tt is an oddity that it is a fact about legality which is mcamingful in
the jurisdiction in which the decision is made, but not legally mean-
ingful o vahdate the revolutionary regime for thar regime’s subjects.
But Kelsen has a response to this. 'Uhere is no such thing as legalicy
that is only meaningful for the courts of the people of one country,
Law is, for Kelsen, a unity, despite the apparentdy diversity of actual
laws. Tnternational law is what unifies the laws ot all countries into
one. Lepal conflicts can be resolved legally. The international custom:
ary law governing recogmition of laws constitutes all of these facts
as legal faces. So it is the legal perspective that 1s 1 the background
doing the constituting work throughout. And the relevant lacts are all
Faces within this perspective,

The problem of perspectives

If we embrace the idea of legality as a matter of perspective, we face
some new problems. Whar is the epistemic relation between dif-
terent perspectives? TTow do perspectives of different kinds relate?
Daoes the notion of perspectives produce a relativism of perspectives?
‘I'hese questions were hotly debarcd ar the ome. Emil Lask, Weber's
philosophical companion and interlocutor, wrote a habilitationschrift
on Rechisphilosophie (1907) addressing this problem at the time
Weber was writing his methodological essays. This essay formulared
explicitly an account of the relation between sociology, understood
in Simmels neo-Kantian manner, and the neo-Kantian conception
of legal science. Lask puzzled over the recurrent distinction between
the substratum of the ordimary, quotidian, vital, living, and social
conerete realities that law forms into concepts, and the hxed, ripid,
universal, and eternal character of the concepts themselves, e pur
the problem of perspecoivalism in a particular way: legal and soco-
logical perspectives are distinet ways of constituting something, the
living substratum, which has its own distinct, and at least partly
conceptual, characrer. Sociology and law, or the legal perspective
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and the sociological one, begin on an equal tooting m relation to this
substratum. Lask constructs this problem by asking how the substrate
of conceprually unformed reality meets and mixes with our concepls
to produce the objects of our concrete experience (cf. Schuhmann and
Smith 1993). This move serves to inverr the problem of cunm:ptualiz::—
tion: concepts have a role in the constitution of ohjccrs, but the {rygmid)
cemeeptual order itself no longer tully determines its content. Verbal
definitional stabilizations of terms are placed upon the Moving, Iiviﬂg,
stutt of experience, and are necessarily madequate ro it

Kelsen responded ro this problem of the difference berween socio-
logical and legal perspectives in a variety of conflicting ways, and
the conflicts are closely connected to the stages that cmrrmqu?aLm's
have discerned in his work. The formulation quisted earlier, which
says that there’s no fact for the law other than these recognized in
a legal process, comes from his earliest artempis to grapple wich the
problem, in which he treated the legal purspective @s a perspective,
bur a privileged one ([1925] 2006, 221). In this pericd, he stressed
the contrast berween the objectivity of the law and the subjective
character of Weber’s account. This led him ro claim that

Max Weber's definition of (he objecr of suciological jurisprudence:
human behavior adapred {urientiert) by the acting individual to an
order which he considers to be valid, is not quite satisfactory. Aceording
to this definition, a delice [legal wrong) which was committed withour
the delmguent’s being in any way conscious of the legal order would Fall
vutside the relevant phenomenon. (1925 2006, 178)

This 1s misdirccred. Weber does nor say, as Kelsen thinks, that the
subjective meaning in question must be the meaning given the act hy
the agent. For Weber, the fact thar a judge would do so also ipnalifies
an act as subjectively meaningful. Bur Kelsen also has an Argument
that s a better it to Weber’s rexts:

Human hehavior pertaing to the damain of the suciology of law nal
becanse it is “oriented™” to the lepal order, but because it is determined
by a legal norm as a condirion or consequence. Only because it is deter-
mined by the legal order which we presuppose o be valid does human
behavior constitute a legal phenomenon. Human behavior so qualilied
15 an {:—bjuct_nf narmative jurisprudence; but it is also an object of the
sociology of law msofar as it actually ocears o probably will occur,
(11925] 2006, 178)

I'he reasoning here is that the domain of the sociology of law is
_deﬁn_:::i by the legal order. The legal order is normative, Sociology
mquires whether something thar qualifies as “an object of normative
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jurisprudence™ actually happens. Tt 1s rthus dependent on the norma-
tive purspective but fails to acknowledge this dependence. As it stands,
this is not very different from whar Weber himself says. Tor Weber,
notions like “law™ are both valuative and indispensable in constitui-
mng the subject matter of sociology, Bur the normative guestion of
what the law truly is has a place for Kelsen and no place in Weber,
For Weber there are two relevant valuative concepts of the law: one
that gives meaning to the actions of the people being studied by deter-
riniing what they consider to be valid, and ome that 1s shared berween
the sociologist or historian and the audience for their writings, so that
they can communicate with this audience. Whether either of these
ComCepts is 0 some normalive perspective “correct™ is irrelevant,

Why docs Kelsen persist with the arguments that “normative
jurisprudence” is the ultimate determinant of the subjecr mateer?
Why can’t Kelsen concede that the difference berween sociological
and legal constructions of such facts as the seate is merely a matrer
of perspective, of different conceprual developments leading our
from the starting point of ordinary language or common usage? This
would salvage normartive jurisprudence as a separare discipline. And
it would fit with the neo-Kanrtian idea that something becomes a fact,
and becomes objective, by virrue of being part of a hierarchically
organized conceprual system or scicnce, Bur it would lose something
important. If Kelsen were to concede that the notion of legality is
a fearure of the world produced by and bounded by legal science —
which Weber branded as a dogmatic science — he would be conceding
that the normativity of the law is a feature of a spedialized discipline’s
torm of reasoning, rather than of the general factual character of
the world itself. * He would adopr the Fricdman solution of treating
normative jurisprodence as a normative lens (1998) — the normative
lens of the dogmatic discipline of legal science. But this organization
of the facrts 1s binding only on legal science. And this is precisely what
he wants to avoid. The perspective of legal science is not binding on
anyone bul the pracrinioners of lepal science. And it s binding only
epistemically, in terms of the reasoning one can do with the objects
that the perspective constitutes, not normatively,

So Kelsen must deny the possibility of any construcrion from the
substrarum of ordinary facrs that is nor the juristic one — tw say the
substratum of facts is already normative and thar, correctly described,
its facts arc binding, He bases this argument on an explicit thesis
about the nature of deseription and conceprualization — a rthesis that
is rarely found in such an explicit form, bur is implicit in the argnment
for normanvism generally.
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There is no sociological concepe of the Stare besides the juristic COnCepL.
Such a double concept of the Stare is logically impossible, if for no
other reason becoyse there cannol be more than one concept of the
same object, There 15 only a jurisiic concepr ol the Seate: (he State as-
centralized-legal-order, 15 not a concept of the State, it presupposes (e
concept of the Stare, which is a juristic cancept. (Kelsen [1925] 2006,
18489

Sociological studics ot the state, in shorr, are perfectly acceprable, as
long as 1t is acknowledged that the sociological concept presupposes
the juristic concepr as the only correct one.

In his later work, Pure Theory of Law of 1934,7 he shifts ground,
perhaps in response to Weber's substantive writings on the law pub-
lished in the 19205, In these wrirings it is apparent that Weber can
redescribe legal phenomena in exquisite detail, as well as give a socio-
logical account of what is taken to be valid in different legal orders, as
well as constrocr a theory of the state which comprehends and explains
the juristic one, that is to say explains it as a “helieved-in™ phenom-
enom, Kelsen's new posinon seems to concede this point by admirtting
that the substratum, the material that concepts organize, is not norima-
tive. He thus comes even closer to Triedman’s normative lens:

The external fact whose abjective meaning is a legal or illegal ace is
always an event that can be perccived by the senses (hecause it occurg
in tune and space) and therefore a nutural phenomenon derermined
hy cansality, However, this event as such, as an clemenr of nature, is
not an ebject of legal copnition. Whar rurns this event intu a legal or
illegal act is nar its physical exisrence, determined by the laws of cau-
sality prevailing m natore; but the ohjective meaning resulting from
its interpretation. The specilically legal meaning of this act is derived
fromn 4 “norm™ whaose content refers ro the act; this norm confers legpal
meaning to the act, so that it may be nterprered according to this norm.
he norm functions as a scheme of interpretation. Lo put i differenely:
The judgmene thar an act of haman behavior, performed in time and
space, is “legal™ (or “illegal™) is the resule of a specific, namely norma-
tive, interpretation. And even the view thar this act has the churacrer of
a natural phenomenon is only a specific mterprecarion, different Fram
the normarive, namely a causal interpretadon. (192572008, 45)

The “external fact” seems to be the new substratum, and it is non-
normative. These facts become normative facts only by virtue of
interpretation, or rather of a normative scheme of interpretation.

This reasoning allows Kelsen to introduce a new way of formulat-
ing the relationship with sociology: in terms of parallelism. In the
sociology of law, he says
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The ohject of . . cognition .« . . s not actually the law iiself, but cerrain
parallel phenomena in natore, Similarly with the physiologise: he inves-
tigates the chemical or physical processes that accompany cerain feel-
ings or give rise to condidons under which these leelings occur, bot he
does not comprehend the feclings themselves, which, as psvehological
phenomena, cannot be comprehended chemically or physiologically.
The Pure Theory of Luw, as a specilically legal science, direces its atren-
tiom not o legal norms as the data of consciousness, and not ro the
intending or imagining of legal norms cither, but rather (o legal norms
dfert (innended or imagined) meaning. And the Pure Theory cocormpasses
material facts only where these lacts are the eontent of legal norms, tha
is, are governed by legal norms, The problem of the Pure Theory af Taw
i5 the specific auronomy of 4 realm of meaning, [[1934] 2002, 14)

This represents a step back from the aggressive claims of the earlier

writings, The “actually intended norms™ are not determined by any-

one’s actual intentions or beliefs, but exist autonomaously in the realm

of meaning. 'These autonomous normarive facts are the subject of the

pure theory. What people really think is specifically not the subject
matter here, That domain is left (o sociology.

As we have seen, meaning is not alien to Weber's approach: he

defines sociology as the stady of meaninglul action, and writes on

understanding what judges are doing when they reason abouor ideals
of validity, but he does not make the normative sense of “validity™

relevant ro the explanation and uwnderstanding of judges” actions,
Kelsen 1 dhstinguishing his own project from this with the phrase
“not to legal norms as the data of consconsness, and not o the
intending or imagining of legal norms cither [ie., Weber's specific
definition of meanimg), but rather to legal norms gua (intended or
imagined) meaning.” Weber is concerned, to put it differently; with
meaning in use, meaning as it actually fgures in social action and as it
is ntended and imagmed by the people involved. Bur what is Kelsen
concerned with? And how does it relate ro actual law? Kelsen seems
to assume that there 15 in facr a strocture that answers o the name
*legal norms™ that is separable from the “data of consclousness™ and
that is common to the intending of some unspecified group of people.
Perhaps this structure is the written law plus the Grundnorm that is
presupposcd, Perhaps it includes the conventions and maxims of the
law. Without the assumption of a common strocture, however, there
is no subject marter here. And Weber has no need of this assump-
rion; for him, speaking about the legal order in an explanatory sense
is aided by the construction of ideal-types of orders of Herrschaft
o domination, but these have no normative significance, excepr for
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those who live under them and believe in the validity of the forms
ot authority that rhey underwrire, The types are comstrucred f -
purposcs of explanatory utility, . .
Kelsen shifts ground in the course of his carcer, but the core
problem remains. To understand law as normative iu1a special sense
— not merely as some sct of social facrs interpreted normatively ::rr
understood normatively, but as a novel kind of fact that s jn'r]:l:'lnt.'i-
cally normative ~ one needs an account of the nogma tive which is
closed, or sclf-gencrating, by the rule of norms gencerated by norms u;'
of facts recognized under norms, for example. And one also neuF; Ly
be able to say thar this set of Facts cannot be reduced 1o or explained
by the nonnormarive. Bur the closure turns out to he something of a
sham: there arc what we might call nonnarmative moments: cither th;r
rule of norms generated under norms breaks down, or CID‘E;ITU fails
In the case of customary law, the norms are ::pp;tnf;lrl}r g::l{eran‘d by
a nomnormative fact: behavior. In the case of the h:-g:r|ir]pr—lL'.;_:iril.nsu::I
distinction, the legal facr that the court recognizes — the fact of ef{ucy
five governance — is indistinguishable from the nonnormative facls
lhﬂ[ are the subject of sociology. The ides of a closed order ot nnr:-nal—
tive fact, on Kelsen's own terms, is an impossibility, Even the norms
dupn:ndlnn nonnormative facts. The idea of 2 specially construcred
normative lens on facts that are nor themselves normarive avoids this
problem. And, as we will see, this is the direction thar Kflwnl ulti-
nmr_ci:,r pous: he saves the idea of the structure of norms. but aia*iminm
the idea of closure, : ‘ .

The disenchantment of the law

Kelsen™s argument exhibits in 4 particularly vivid way rthe add dual
structure of normativity arguments. As he explains it in connec-
Ficn wlrh the pure theory, his interest is specifically not in intended
meaning, which is Weber's terminology for whatr people ur_'nnli
beiu:v_e and understand themselves as m;aaning, It s with the ;lu';uq}i
meanmng, which exists in a system of meanings that stands above r!;e
various ndividual understandings and belicfs thar make up intended
meanings.

"Hn"h_}r appeal to such a sphere of meanings? For Kelsen’s contem-
porarics such as Ernst Cassirer, it was obvious that there Was;.;m
autonomons symbaolic realm with internal relations, structure, and
mvestigatable properties, and that the individual mind inre;fu:red
with this realm — thongh precisely how this interaction was supposci
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to work was a bit of a mystery. In the case of iuw,_ hOWf_‘.TJFI', the moti-
vation for beliecving in such a realm is more 5p.r:c;ﬁc. This account is
a replacement for various lolk rhe:__rnux_ul’ legalicy and rhn SEAr, .~fuch
as the idea that kings ruled by divine right as a result u! # depn:;ln.: ol
authority originally granted by God. Kelsen of course did nor believe
in such theories. But he would not, at least in this part of his career,
accept the sociological approach to such rhcc:rlxr:s — which was, in
Wober's case, to classify them as leginmate beliefs. I\t‘.iur.:_n ;u__u.'.pts,:;{
Weber's classification: he reproduced illalmust exactly in his own
classification of law into the categories of custormary, 1'evlelatm}r.. and
statutory. Bur Weber had a complercly d]fqencl.'t_antt:j;l view of these
heliefs. There was never a question for him of their being true or
imperfect approximations ro a hidden normative Lrutll1. l‘lf:.:r rhtl' Eur-l-
poses of explanation, the fact thar people .f}efreycd ~ in the rn:,m_{‘u..
charisma of a king and the transter of chml'isma_ through ceremonies,
ar in the sanctity of rraditions, or in the ratonality of the legal system
—was enough. _ _

Their contemporary, Higerstrom, was re_]enﬂr.sx om Lhis |m.|nri
He delighted in collecting examples of sarvivals lrom Fhr& magica
riruals of ancient Roman law, and [reart:d_ the normarivity of the
law as just another magical idea thar the |}|!11050p]1?' oflaw ought to
rid itself of. This is not so ditferent I’mn:{ Weber. Tor "'.'f.:’eher_.. as for
Higerstrom, the origin of beliefs in justice and uluthorlty, L:r mﬂlfe
precisely justified authority, is m_ixe.d up wat!l magic. For Weber, t ];:
ariginal basis of legal authority is charismaric, z_md h:_:x subsequently
been converted into tradinions that are then hcl:exfﬂd n because they
are ancient usages. The attribution u’r_ch:: riSA at ity priminve origing
is conceptually informed by magical ideas. Its authm-q ative C]la.l_!‘ﬂ{_‘!.t;
and the typical belief in the special powers inherent in the person o
the charismatic leader are essentially taken from magic. The category
of magic or magical thinking and the category of charisma are Finm?ly
relared, with charisma being in some sense a rL_'ﬁm:d and dlstmcu.w:-
subcategory of magic. At its origins the case is the same as tabu:
interdictions are backed by magical powers attribured to persoms who
offer the interdictions. ) .

What Iigerstrom does that is different from .‘E".-iel‘.-er is 10 en}phslu-
size the central magical character of all !rgn] activity. Higerstrom is
providing an crror theory. For Tlhigerstrom the dn__u:rrmm |L|Hl.lf‘j:-’ll.lg
the law arc not merely superfluous to the explanation of a function-
ing legal order (as they are for Weber), nor are they, as they E’m: for
Weber, propurly placed in a separate m:mf:—zctual category: lLfC.']EII'
ecory of dogma. Rather, they are false beliefs, TTowcever, they are false
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in the sense that magical beliefs are false, or in the sense that thealagi-
cal belics would be said by a nonbelicver to he false. Higerstram has
no stake m cither legitimaring these belicfs, as docs Kelsen, or in pro-
viding (so o speak) an allernative intellecrual venue in tesms of which
the beliels might be treated as true, namely, as dogmatic science.

These are the kinds of conclusions that Kelsen resisted tor virtu-
ally his entire career. Bur at the end, he recanted. Kelsen ultimately
acknowledged that the regress argument led, not to a genuine norn,
but to a “merely thought (i.e., a ficritous) norm® ([1979] 1991,
256). The Grundnorm, Kelsen concluded, was a “real Betion™ in
Vaihinger's sense. Real fictions were, in Vathinger's words “not only
in contradiction wirh reality bue selt-contradicrory in themsalves™
([1979] 1991, 256)." As Kelsen puts it:

According to Vaihinger, a ferion isa caopnitive device used when aneis
unable wattain one’s cognitive goal with the material ar hand (1235:13),
The cognitive goal of the Basic Norm is ro pround the validity of the
norms forming a positive moral or legal order, that is to interprer the
subjeciive meaning of the nor-positing acts as their ohjective meaming
{i.e., as valid norms) and 1o interprer the relevant acts as norm pusitdng
acts, This goal can he avtained only by means of a fiction. It should I
noted that the Basic Norm |Grundnorm] is not a hypothesis in the sense
of Vaihinger's philosophy of As-If — as | my=ell have sometimes char-
acterized it — but a fiction. A ferion differs [rom a hypuothesis in char it
is accompanicd — or vught ro be accompanied - Ly the awareness that
reality does nor agree with it (pp. 85110, ([1 79| 1991, 256)

Why did it conflict with reality? Because the asspmption of a Basic
Norm — for instance, the Basic Norm of a religions moral order,

“Everyonc is to obey God's commands,” or the Basic Norm of

a legal
order,

“Everyone is to behave as the historically first constitution
specifies™ — refers to something thar does not exist, namely, an actual
act ol will that would make this a norm. It is also self-contradicrory
in that it produces a regress: “it represents the empowering of an
ultimate moral or legal authority and so emanates from an author
ity — admitredly, a fictitious authority — even higher than this one”
([ 1979] 1991, 256). The regress needs a further authorty — God or
the original will-gencrating lathers of the constitution have Lo ger
their authority somewhere, But the requitement that they yenerate
the Basic Norm by their own willing contradices chis. Tn short, Kelsen
recognized rthat without accepting some sort of mystical general
will, which was inherently sell-authorizing and referred to no higher
authority, there was no way of gencrating legal normarivicy.

Myths must meer some minimal seandards of intelhgibility, and
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the inferences in them must be capable of being followed. The model
of taby meets this standard, especially if we place these beliefs in
the context of a premodern world that is not yer “disenchanted.”
Hagersiom and Weber thus converged at the point of the origing
of law, offering complementarity. Their trearments of magic {and in
Weber's case the magical characrer of charisma) overlap. Bur neither
of these accounts establishes legality as a real thing, To understand
the law, fur Higersirom, is to separate the mystical elements from the
factual ones. and the effect of this separation is to reduce law to Facr
and to reduce the legal order to the brute facticiry of the actual expec-
tations on which people act. All the rest, such as the notion of binding
and the notion of the normative quality of the law (and normativity
itself), for TTigerstrim Fall squarcly into the category of falschood.

Kelsen as the paradigmatic normativist

'I'he Kelsen saga may seem far removed from contemporary norma-
tivism, but in fact it exhibits most of the hasic features, and conun-
drums. of normarivism. It should be noted that when these ideas
appearcd in Anglo-American philosuphy of law, they did soin a muod-
ified form, in the writings of H. T.. A. Harl, who might be considered
- normativist of sorts. But in an important sensc Hare merely arrived
it the conclusion Kelsen arrived at before Kelsen did, withour adyer-
tising its implications. TTart preserved the basic idea of norms being
generated according to norms. But he ended the regress differently.
Ordinary rules of enactment, as exhibited in performatives in which
a law is stated by parliament in the name of the Queen, for mstance,
were based on a further norm, in this case the rule of recognition “In
England they recognize as law . ... whatever the Queen in parliament
enacts™ (Harr 1961, 29). He argued that such rules were in the end
only grounded in the sociological fact of acceptance. In shorr, he
made the same accommodation Kelsen did at the end of his life: he
preserved the internal sense of the normanyity of the law — the norm
produced in accordance with norms sensc — at the price of the norma-
tivity of the starting point. Tn effect, this was another capitulation to
Weber, for acceptance is just leginmacy.

The core issues for legal normativity are the same as for noTmatiy-
ity generally. The “cxplanarory necessity”™ conundrum is generic: the
claim is that there is some aspect that requires some sort of special
explanation, in this cast validity; the solution is that there is such a
thing as legal validiry that transcends what peaple believe to be valid.
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But there is northing but belief in these things, Lawvers have to leay
what is legally valid through a considerarion of what pr\:r_\vr I: -n i:ﬂ“;
Wh.m they say they believe legal validity consists ing in the c;ﬂl !\'HFTJ dﬂf\
beliefs about validity. It is belicfs abour validity tjh.-n a r.:; trufll'L}' IEIV;-
The mundane explanatory facts of what is actually said de unTj'nm'.;.
the transcendental fact of real validity. Only the -;?’esrrfpjr;"fm }”ls-ﬂ };
tacts in terms of validity —a description rhe sm:inlt:ngim. |r1alceq n o
of beliefs in -.-;L_Iiciit].r — requires the rranscendental fact of va !i.cllir:vm“m
. Of course, it also happens to be a property of the law lha-t‘[*r |
ideas haw:l A strong association with myth, as do normative {;ha
generally. The reasons people actually think the law is E-rin::l.jl:rui}
they in f:-iu‘.l' do, are excecdingly various and also pv{;uiiar i
from the idea that Gad wishes us to obey the authorities hec;{ "“&ﬂ?,[' v
represent the divine order on earth to such ideas as Fm:;.r ar |cu.l"L ‘Hfj'
the idea that one will be struck dead if one viulatt.::-: an oath ?mml Uf
taken on n‘m:‘s life. Kelsen laces this problem directly when hej-]:f T .
that the Grandnorm is a very specific type of ficrion — an ::a{tti"lrllis
false and sell-contradictory one rather than a kind of 11a|f:Lrl:rh r(”; t
might argue that the diversity of belicfs about the hinding ch: y 'm.
:md_ nltimate authoritative grounding of the law reflects rl:n:: f:;gld:i:er
ordinary people can understand these mysteries only though IET
but rhlr: normativity ar the core of these mysteries is in face tm;n%h J
Maori do incur real obligations, as do the ferish users ﬂf:ﬂfric; Th -E:
nnlm:l}f appmh_r.:nd them through the wrong theories. But ru.ma:c.}'
this argument incurs the burden of explaining how an;l why they a <
wrong and came Lo be wrong, and why the theory of normative 1}: ; l_f
18 not wrong in the same ways, , "
The problem of legal validity thus produces the same kinds of
arguments that normativism produces elsewhere. 'l'hut crucial Eis"n
for transcendental arguments is the exclusion of FI|IEI‘11:ll..i'Ir'L‘S' S(H??:HE
0gY purports to give an alrernative account of the law Kll'.|31ﬂl'l . :
many of the standard normativist responses to such ur.rumentq P%‘-‘L
corc of t!1u argument is that the sociologist has changebd the subj 1 :
But malking this argument in a noncircular way proved diffic lt“r't
Kelsen, despite his different formulations of it. The claim of ‘;11 3 1”T
force appears in the case of the law as the binding churautﬂ: l;)l{_ii"r;_-llﬁ
!aw, which cannot be accounted for by ordinary explananions. T} 'E'
18 a clear example of the problem of -;'.i-rculm-iry: the nvedﬂ teh ek it
f._nr t!le surplus force only anses under the dc.ua:riprinn. I:I_)F the *I—ICGF"l
binding —a deseription not grounded in any sort of empirical f.:: E;S
s a rt?}'l.tl‘!ﬂ: of the law, like normativity gencrally, thar is inacee hlr
oy empirical investigation. o e
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Yet the problem of legal normanivity is a poor paradigm in another
sense, Tt 1s rootmely claimed thar cerrain kinds of topics, notably
rationality and conceprs, are intrinsically normarive, and thus ines-
capable regardless of the topic one is considering. Tn rhese cases, in
contrast to the law, there is no alternarive 1o the normative concept
—or so the argument goes. There 15 also another reason thar Kelsen's
account of legality is not a paradigm relevant to all normativisms, As
we: havie seen, Kelsen is careful to reject as mythical such collective
notions as Volksgeist or solidarité social. Many normanvist accounts,
however, appeal to similar collective nonons, notably community
and the idea of collective intentionality, or to a collective idea of “the
social” as the location and source ol normartvity, Kelsen himself
turns to the notion of will as a basis of legality. So the prablem of
collective intentionality needs to be addressed directly. In the nexe
three chapeers 1 will take up each of these problems, beginning with
concepts in the following chapter, with collective intentionality m the
s h.\.‘-:.‘qut:nt ::hapt:_'r, and with rationality the final chapter.

Motes '

1. Tabels like “neo-Kantian™ prove unhelplul heve, for they apply to all of the

participants in this dispute. Weber's methodological texts wene themselves

critiques, in & neo-Kantian idiom, of other kinds of nco-Kantian conceptions
of the problem, during a period in which philosophers and alie sociologists,
many of whom were by profession philosophers either by arsining (such
as Durkheim) or by both teaining and professorial appoinoment (such as
Sirmmiel), were either transforming or emancipating themselves: from neo-
Kantanism. The emancipation was sometimes explicit, as in the case ot the
Swedish legal realist Axel Hagersmrom ([14249] 1964, 3376, ar somerimes it
arose simply through the workings of their own philosophical development
it attempring to resolve the many issues within nea-Kantianism, as was the
case with Weber's persomal philosophical interlocutor, Emil Lask, his post-
humous philosophical cxponent, Karl Jaspers, and his close contemporarics
and allics, including Simmel.

As this boolk is nor primarily concerned with the history of philosophy, |
will omitany detailed discussion of the role Weber played o definang the
subseguent discisaan of history and the social sciences 0 philosophy gener

ally, or his role as the “other™ to the Frankfurt Schaol, Hewdepper, and Teo
Strauss, Bug it should be noted that Weber was much discussed in Kelsen's
Vienna, that Karl Popper had an intimate acquaniance with Weber's col-
lected methodological essays, and adapred s notion of logic of the sicuation
explanatinns feom Weber, and that, in like manner, the philosophy of history
in the form of Maurice Mandelbanm™s The Prodlen of Historical Knowledse
{1938}, restated Weber's views in the guise of analytic arguments. Some of
this history is given in Turner and Facior (1984},
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need a spe-

cific kind of validanng clajn ro get an ought oul of the mere causal facr of a

CFI'FIHIIHI'_I.I_'I.:

The resson tor the validity of 4 norm can ouly be the validite of anather
norm. A norm which represents the reason for the vabidiey of -‘m‘mlwfl
TR 15 iu.:ulmn'vely spolen of as a higher norm in relution Ju‘!nwc‘:nm-“.r
It lowks as if one could give as a reason for the valuity of a no i IF:L
clreumstance thar it was established by an authoriey human or ‘c{'"'t :
tor example, rhc_ statement: “The reason for (he x:aliclin- of lh.:w'ﬂj::
Egmm:uulmeurs 15 thar God Jehoval issued them on Moun Sinai™; o
Men oughr to love their cnennies, because Jesus, Son of God. jssy I this
command in his Sermon on the Moune.™ Bu in batkh cases the rn-a_:l rtl'lh
the validity is not that God or his son issued « coerLain I:t{;rln at g v::n o
e m 2 cereain place, b the tacitly presuppesed norm thar one Il 1 Jr?m
abey the commands of God or his son, Tu be trues In the wiqu-_;j:_u?\%ﬁq
major preinse is the onpbi-statement asserting the validity of the hi ;:M
noem: “One saght fo obey God's commands,” and whose l:'f.'rl‘.ldl.lgjt':l'll-

i5 the ought-statement asserting the validiy of
he nt 2 ] ¥ of the lower norm, (e
[1825] 2006, 194-95: underline cemphasis adided) i (elsen

) il they were eecopnized as faces
acting acconding o a norm? In the case of “will nl'!rhf pr.:;t;i;:r_i:, l.'?l{‘_ .ri'JE‘;-}i”rt
Supreme Coure Gore—Bush election vontroversy, just this happened 'T';ﬂ
court asscrted thae the legislarure had “expressly J.'CCGFT!ZI-ZEIL'fI J—-r:‘I'n: wliIJ -:I:I'
rflm people of Florida as the guiding principle™ for eleceing ofticials (Albert
Gure, Jr. and Joseph 1. Licherman vs. Katberine Harris, s 1 ﬁ
el af, SCO0-2431, 18, 2000). (The cited support for this o
Liebernan vs. Harris, 17-18| never mentions the phrase “will of the peaple.”
lrevwover, e instead describes elecroral procedures,) Thi: ngi.‘:lﬂtﬂr;‘pnﬂIl rli;
courts, are doing the recopnizing here, bur the coures are acceptin .|’his v 'IIC
Acvording to Kelsens own reasoning, they woull cease to be I’ii:l'j%rrls j_:: |
p_:'m::-.nh}rnﬁ have the power to make non-facts into Ficrs, The rohlc HF
“creularity prm_jm:ed by this reasoning will he disenssed f:{f].uw. e
Current work in newroscience has shown that 75% of the neural convtribiu-
non 1o perception is from the resources of the brain itself. and 25% from
rhi_: pereeptual nerves: iF we take the resources of the brajy r:J be conceprnal
::r;::. hlsl wlr:: Lask’s pictare of the co-production of the nrnh’mr;;- wn:LI af
“._;::::TI:J_-:‘tza'{l;rlpmeir:tnun of concepts and an unformed empirical reality

I W ECCOH I'l; ¥ ]I r-_ A5 T lldf L Sely 5 Hll},g . I‘]
leratuire or h""l'ﬂ" .I]. &l I
PrECEs TJ]J. 51
15 !d“lﬂﬂ]i

Sﬁ:rﬁa‘ar_]', e,
aim [CGore and

- it the Pure Theory 1akes its place alongsile other normativise [epal
theorics, I:lrt_wnlmnt the ranscendental artguinent inspircd by _K-;:ur a%ul
the meo-Kantians, it 15 perhaps best understood as offering a legal i::rr.«'ur of
vicw. This approach, worked ourt in some detail by Joseph Ras has uffini
ties 1o LL Lo A Hart’s theory, as well as sigmificanr prer_'nrsnrﬁ.,in the rwo
circles most mrcllectually congenial ro Kelsen: the llcilltlbm;g oar F.r.mrh-

West School of nco Kantians, and the positivi st orachtion in Germg i
Taw. (Paulsen [1934] 2002, =hi) TR e e
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This idea, that legal science was concerncd with the “juridical aspect,”
was part of the lrcrature prior o Kelsen {of, Patterson 1950). The issue 15
whether there i any explanarory relevance o this aspect, or whether all the
explanatary work can be done withour reference to it Kelsen clearly wants,
in his carly writhngs; 1o assert thot genuine normadvity in some swnse needs
1o be part of the explanatry strenm, Rax is similarly vague ahout this poine,
wsings the torm “normative aspect™ and making a similar claim: _Lh,-:r acting
aceording to reasons reflects our capacity Lo, for example, recognize that the
barcmseter is falling is “evidence of fortheoming weasther™ [Raz 2009, 18).
But thas fails to resolve the question of whether ihe recopnition and cvidence
need to be correct to be explanatory, or whether correciness is pare of the
cxplanation al all. :

Reine Recheslebre Vst edn, translated as Introduction to the Problens of
Legal Theory {[1934] 2002); 2nd edn. transtated as Pare Theenry of Law
([19a0] 1967).

Weber had said that che stare was a ferion, Kelsen had a complex disagree-
mient with the theory that che state and the law were separable, 5o the analo-
gous claim for him would have been that legality wis o fetion.
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LUSTRAL RITES AND SYSTEMS OF
CONCEPTS

+« « all abstracta are now (v be counted as delusions. They arciseful as
ways of speaking. Even Copernicus, for all bis enlightenment, found it
convenicnt o speak in Prolemaic terms of the rising and setiing of the
sum. And it mathematics, il is convenient to be able to spreck of infini-
tesimals, imaginary quantitics, negative quantities, irrational risaprbiers,
and improper fractions, despile the fact that mathematicians are fully
awdre of the intrinsic absurdity of these products uf the wmind,

Frang Brentano (letter to AL Marty, March 1901 [19307 1966, 64)

Legal normativity is a model in one important sense: the usual way
of thinking about normativity is based on notions that are analogi-
cal to law, such as the moral law, or on notions of obligation that
are also analogous ro legal obligation. Where they differ is thar legal
normativiry is in some sense an option. The legal thinkers of Weber's
ume, including Weber himself, were fascinated with people who
rejected the law — such as anarchists, or contemporary followers of
Tolstoy. The fact thar there were such people, and that they had made
an alternative value choice, indicated ro them that following the law
was itself a valoe choice, rarher than necessary submission to 4 nor-
mativity cxternal to the person and not subject to choice. This is the
thought that Kelsen addresses in a confused way in his suggestion that
Weber cannot account for the fact thar a criminal who rejects the law
is still a criminal; as 1 have nored, Weber's reply to this would have
been that it is the meaning attached by others (such as judges) that
makes somcone a criminal, in sociological terms.

The normativist can concede these optional kinds of normativity,
especially if she considers the real issuc to be nonoptional norma-
tivity — normativity thar artaches to the fundamental categories of
understanding ourselves, or to understanding itself, or to [Easan, or
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to something equally fundamental. For this reason, the normanvise is
likely 1o dismiss Kelsen's troubles with normativity as irrelevant and
uninformarive. The normativist can say thar it 15 merely an oddity
that the model for normatvity in general, the law, cannot be given
a genuinely normative basis, and that the supposed normativity of
the law collapses into a sociological fact about behiet. Basing the
claims of normativism on belief itself — which is o say on the nature
of belief, undersranding, rhought — enables the normativist to escape
the considerations about the source of normative authority and its
ariging that so befuddle the legal normativist. Indeed, the argument
that belief is a normanive concept is the perfect tu quogue response
to Weber: he relics on the notion of belief to account for legal norms,
and 15 therefore convicted of helping himscll to a normative concept
that he is not entitled ro.

More generally (or so it appears), dus stronghold of normarivism
can he defended by considerations that nonnormativists are bound
te accept as a condition for their own thoughe, such as the fact char
“concept” is itself a normative concept, as well as some relanively
straightforward factual considerarions about the nature of thought
and language. There is an interesting parallel to these kinds of consid-
erarions in the case of law, which 1 did not discuss in connection with
Kelsen but which nevertheless appears in Kelsen and i his neo-Kantian
predecessors, such as Rudolf Stammler. Tt was routinely claimed by
these writers thar as a marter of fact all organized societies had law.
The implication was that the law in question was genuine law, which
meant normative law, The implication was that legal normativity was
thus a universal fact. This argument was only quasi-factual. Kelsen
or Stammler would not have been impressed by the fact that, say,
Polynesian societies were organized around “the big man complex”
rather than law. They would cither have adjusted the definitions so
thar this would not count as organized society or stretched rhe defini-
tion of law to make the will of the big man into a form of law. But the
appearance that this was a tact would be sustained.

Similar reasoning abounds in the literature about nonoptional
normativity, John Haugeland, in the introduction to his influcntial
Having Thought (1998), gives a long list of matters about which he
doesn’t think there necds to be any sort of argument. These include
the question of whether there is a basic ditference berween huoman and
animal cognition, what understanding 15, and many other matters of
the same kind (1998, 1-2). The cssays in the book go on o formulate
a long series of arguments designed to eluctdare the condinuns for the
possibility of understanding, language, and so forth thus conceived
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— conceived in an unargned — for and unarpuable — with manner.
The style is signaled by the repeated use of the rerm *grenuine,™ as in
“genuine normativity,” “proper,” and “essential” in claims like this:
“1o r;ul]apsr?' coTrectness into propriery is Lo obliterate the essential
character of thought™ (1998, 316),

- It is somewhat breathraking to think that we understand “unider-
standing™ so well thar we can say that people do it but birds. bees
educated fleas, dogs, and dolphins don’t do it. Bur what these :_'[a iﬂL‘;
are supposed to support is even more breathtaking. The point of these
claims, as with the parallel cases in legal philosophy, is to establish
the fact of the normative character of the things described: that there
is a real thing called conceptual content that implies normativity, and
that thinking, understanding, and so forth arc fuﬂdumcntaﬂry and
nescapably normative concepts. There is nothing new abour the idea
that the conceprual forms a domain that is different from the domain
of the narural. Bur these arguments raise the stakes substantially by
purporting to give accounts of the normarive that have metaphysical
implications thar tell us something about the necessary existence of
“the normative” as a novel category of being. r

One form of this argument is this: society s always COncepty

ally constitured; that “concept” is a normarive mm:up-t.;, that to be
conceptual is to be part of a special nonnatural domain of fact: that
m‘fcicty itself can only be understood through the concepts rlmt?cnn
stitute it; therefore a social scicnce understood in g naturalistic sense
is impossible. Peter Winch formulated this arpumert in the 19505
under the inflluence of a certain (linguistic idealist) undursmndiné
of Wittgenstein’s recently published Philosophical Investigations
([1953] 1958). Winch’s classic text, The Idea of a Social Science and
lis Relation to Philosophy (1958) contains the nonophiomal norma
tivity argument thar most directly parallels Kelsen’s argument against
the sociological understanding of the law, and speaifically addresses
such issues s Webet’s accounting for such things as the law in terms
of “heliefs in™ the norms rather than the norms themselves. In this
chapter, T will do with Winch whar was done with Kelsen in the last
chapter: trace out the normativity claims thar were made initially and
see how they wound up. -

The core problem of naturalism and normativity restated

As | have suggested, the initial move in antinaturalist Arguments is
to assert the primacy of a particular descriprion. Il the CONCepr 1s
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recognition, for example, and the issue is what it means to say that a

person has recognized something, two kinds of parallel and conflice-
ing claims will be made. Oncisan aturalist claim that recogmition is
nothing mere than x, where ¥ is a nonnormative, naturalistic descrip-
tion of, for cxample, a causal psychological process, which can be
tested. in at least some cases, by external evidence of some kind.
Ierbert Simon for many years studied the psychology of paltern rec-
ognition, The question Simon’s work raises is this: Is this really recog

nition, or is it something else, something less than real recognition? [s
there, in the phrasc of Wilfred Sellars, surplus value thar the naruralis-
fic characterization fails to capture ([1956] 1997, Sec. 9, pp. 30-31):
The antinaturalist will claim thar whatever it is that the psychological
theory describes, it is not recognition in the full sense, that only some
other descriprion of recogaition is the correct description, and this
correct description implies something nonnatarahstic: for example,
that recognition of a thing as onc kind of thing implies a variety of
other things through the conceptual properties of the concept of that
thing — a cat cannot also be a dog, for instance — and that these impli-
cations present a logical, and therefore normative, relation between
concepts. Such relations, then, by ther nature cannol be properly
understood as causal. Genwine recognition is thus, in therphrase of
Sellars, already in the space of reasons (] 1956] 1997, Sec. 36, p.76),
and the surplus value consists of its inferential rclations, relations that
are logical or conceptual and cannor be captured by the naruralistic
form of the fact.

Other cases work in the same way, They arc cases in which there
are at least two descriptions — for example, of an action or a mental
phenomenon — which are empicically equivalent but, not equivalent
with respect to their implications. One description makes no reference
to normative, conceptual relations; the other description is, explicitly,
in “the space of reasons.” “Understanding” also works in this way.
A naturalist might claim that understanding amounts to being able
to navigate more or less successfully in the social world, to anricipate
and respond to the reactions to one’s OWn UHLCFANCCS and acrions and
+or the utterances and actions of others in a1 way that conforms to the
expectations of others and is predicra ble to them — to pass the Turing
test and apply this rest to orhers. An antinaturalist description of the
same thing would insist that understanding, properly understood,
implies somerhing more: a merging of horizons, a mastery of common
normative or conceptual content, a sharing of commitments (con
ceived as more than and different from mundane causal psychological
fucts. such as mere atdtudes), or something else that goes beyond the
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empirical and the external. Some notion of system is central to these
arguments: logical or conceptual relations rhat make up the thing go
beyond the empirical; the rhing thus constituted can only be conceived
normatively, because the relations are normartive. )

Without such arguments, antinaturalism cannot begin. But there is
anather kind of argument in which the antinaruralist finds a norma-
tive component in the descriprion made by the natoralise, A telltale
sign of the normative, according to normativism, is the notion of cor-
rectness and ervor. Thus, if correctness of understanding 1s part of the
concept of understanding, the concepr is a normative oene. Similarly
for other conceptual relations: That cats cannot also be dogs is part
al the logic of car and dog talk. Lo say “my catis a dog™ is to speak
unintelligibly, and unintelligibly not becanse of some sort of [act of
svience abour the species camine, but because ol the logic of the terms
“dog™ and “cat™ and the normative relations between the rerms that
enable claims about them to serve as reasons. To put this in a slightly
different way, the claim is that there is a4 normative moment even in
the explanations the naturalist teies to skerch, which the narralise
cannot, try as he might, exclude. These moments reveal the genuine,
normative character of the explanations, or at least the ineliminability
of the normative from them. And a naturalism that concedes any role
to normativity is not naturalism.

Tt should be noted that the naturalist is nov defenseless apainst this
kind of argument. The concept of “concept™ is perhaps concepru-
alizable in other than normative ways (as, midecd, it routinely is in
the context of cognitive science, carrectly or not), and the various
notions of correctness, which the nawralist may correctly ohserve
are the by-products of a “natural™ process of training, mﬂ:':,-' purhaps
be substituted for by notions like “belict m correctness.™ Bul these
idefenses lead o a second stage. Is “beliel™ more nonnormative than
“concept”™ or “corrcetness”? The normartivist would deny this, on the
grounds that “belief” is already a term with normative implications.
To helieve is already to acknowledge a set of logical and therefore
normative relatons, o be “committed” to certain proprienies, and
especially to accept the rational implicanions of one’s beliefs. The
antimormativist, in the common saying of these thinkers, has ille-
gitimately helped himsclt ro a normative concept in the course ot
constructing his naturalisim.

The background question in what follows will be the question of
whether this dispute can ever be comvincingly resolved on one side or
the other. Winch is especially interesting in this regard, for he begins
with precisely the kind of reasoning from descriptions that 1 have
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detailed here, based on a similar interpretanon of Wittgenstein, and
was eventually forced to concede a key naturalist point, a point which
his more modern heirs are, 1 will argue, also forced to concede.

Winch's problem with social science

Peter Winch wrote rwo classic works in the philosophy of sodial
science. Both resonated far beyond this obscure field, The frst was
The Tdea of a Sacial Science and its Relation to Philosophy (1958).
The second was “Understanding a Primitive Society” ([1964] 1974),
which grew out of a celebrated exchange with Alasdair Maclnryre
at Oxford, in which MacIntyre defended the ideas of universal
standards of rarionality and the necessity for making judgmenrs
concerning the rationality of other cultuves.! It was in this form that
the problem of the rationality of other cultures emerged into the
general philosophical literature and became a spur for such classics
as Donald Davidson’s “On the Very Tdea of a Conceptual Scheme®
([1973] 1984). The passage in question in whar follows comes from
“Understanding a Primitive Society.™ It is analogous 1o the passage
in Kelsen thar declares the Grandnorm a fiction, thougheir is far less
explicit and open to multiple interpretations. Like Kelsen’s passage,
it concedes, or appears to concede, a key normativist claim. The
passage itself extends and modihes a section in The Idea of a Social
Science which criticized Vilfredo Parcto for arguing thar baptisms
were au fond lustral rites, Winch does not explain exactly what was
wrong with his original passage on Pareto. This presents us with a
little historical mystery. He footnores his earlier discussion without
comment. The question of the relation between the two passages
is not answered dircetly and is answered only very indirectly by
the discussion in the paper itself, which is an extensive analysis of
a passage m E. E. Evan-Pritchard’s prewar book on the Azande
dealing with the question of the rationality of their witcheralt beliefs
(1937). |

Parcto had an explanatory account in which actions of varous
kinds could be understood by separating them into clements involy-
ing the belicts about them, which are often mystical (or, as he calls
them, nonlogical), and their basic or persistent characrer. His pont
is that theories about these persistent forms frequently change, while
the forms stay the same. His argument is that expressed beliefs are a
poor guide to action, people are nonlogical in much of their conduct,
and the true explanations of much conduer must be sought in the
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persistent rather than the variable parts of action. Tustral rites are a
case in point, As Pareto puts i,

Christians have the costom of haprism. Tl one knows the Christian
procedure only one would nor know whether and hew it could be ana
lyzed. Marenver we have an explanation of it; we are told that the rire
ol baptisn is celebrated 1o remove orginal sin. That siill is nor enouph,
LE we Iiadd o other facts of the same class to po by, we should find it
difficult to isolate the elements in rhe complex phenomenon of baptism.
But we do have facrs of thar type. The pagans ton had lustral warer,
and they used it lor purposes of purification. (Pareio 1935, para. 863,
quoted i Winch 1958, 103)

He goes on to argue that there is, so to speak, a rational kernel to
this idea. The human being as a role has a vague leeling thar water
somchow cleanses moral as well as marenial pollution. People do
not, as a rule, however, justify their conduct 1 this manner. *The
explanatien would be far too simple. So instead he goes looking for
somerhing more complicated, more pretentious, and readily Ands
what he is looking for” (Pareto 1935; para. 863; quoted in Winch
1958, 105-6).

We may take this as a model bit of naturalism. People have a vague
prenarmative factual idea abour purification, which they confusedly
extend to what they (wrongly) conceive as the spiritual domain, They
then make up a complicated but bogus theory — what | have been
calling here a Good Bad Theory — to justify it, and they change the
theory now and then withour changing che basic mitual actions. The
doctrine of baptism is thus like a false scientific theory — an crror
— which overlays mundane acts by adding supernarural and mysti-
cal content, much as Axel Hagerstram argues that the law — a real
coercive system that operated in the world of cause — was overlain
wirh mystical ideas about binding, wills, and so forth. Not surpris-
ingly, this added content is conceived by the participants in the rites
as somehow essential to the phenomenon itselfl, and cssennial o its
correct description.

Winch’s argument is thar Pareto’s characterization is intrinsically
Hawed. His reasoning is this: actions are logically connected to inten-
tions; to be an act, rather than a bit of behavior, it must be (subjoct o
the usual limitations of weakness of will, human error, and the like)
the act intended. The bapozing priest intended ro baptize, that is, to
nitiate the baptized into the community that is also literally the body
of Christ through an act in which Christ 1s not merely represented bur,
on some theologies, 1s a real presence. He did not intend to perform a
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lustral rite. Therefore, the act of baptisim is not the performance of 2
lustral rite. To translate Winch's argumenrt into contemporary terms,
he was saying that among the constitutive elements of theact of Haly
Baptism, withour which we are no lenger talking abour Holy Baptism
but rather about something else, 15 the intention. Tt therefore implies
that beliefs make it one kind of act racher than another, The relations
ot belief are in the space of reasons: logical, conceptual, and therefore
normative. To describe the ace differently, for example; a5 a lustral
rite, and to explain it under this desceiption, is simply to change the
subject and obliterate the essential characrer of the acr,

We can distinguish various versions of this *misdescription™ argu-
ment, but we may begin with the naive form (which Winch not only
does not defend, bur carefully steers clear of). The naive form is what
Christian theologians use. For themn, the reason “lustral rite™ 15 a bad
description of baptism is that the only proper way of describing the
Christian activity of Holy Baprism is in Christian terms, that is to say,
by taking the uppercase TTand B seriously. Only by respecting the infer-
ential connections between the elements of the activity thus desembed
and other beliefs, such as the belief that in sacraments it is an essential
feature that God actually be present, 15 1t possible to grasp the nature
of the activity. In short, to explain and understand Holy Baptisim one
must explain it and understand it in its own, Christian, terms; this
reguires being a Christian and accepring the validity of these rerms.

ln our time, we are typically uncomflortable with this sort of reason-
ing, or even with the idea that the Christian version of Holy Baptism
actually makes any sense. Phrases like “incorporate in the body of
Christ by these Holy mysteries™ and the theology of the real presence
were, of course, the source of the centuwry of religious warfare that
ushered in modernity, and, as noted earlier, the emblem of the process
ol disenchantment that Weber named. Accepting this language hardly
seems to be the sort of thing that anyone should be told is a condition
tor any project of explanation or understanding.

But for the naturalist, the same skepticism holds for the tradinonal
language of thought isell. Why should “belief,” “concept.” and the
like be any different from baprism, where possibly bopus content is
sinuggled in as deseriprive fact on the back of a theory-laden descrip-
tion of the phenomenon? The question the naturalist poscs for the
normativist is this: Is there a salient difference berween the language
of thought and rthe langnage of baptism that allows the normativist
thus to avoid this challenge and affirns that the traditional (norma-
tive) language of thought, unlike thar of baptism, is sacrosanct,
and that alternatives to the rraditional language of thought (such as
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naturalistic psychological ones) thar purport to be nonnormative are
a case ol changing the subject, misdescribing, and missing constitu-
tive teatures of the phenomenon? Why 1s the normanvist's claim thatr
we must swillow normativism in order not to change the subject any
ditterent from the Christian claim thar describing baptism correctly
requires acceprance of the whole of Christian belief2 Why, to put ir
simply, is the language of belict, concepr, and the like any more than
another Good Bad Theory?

Winch does not tell us why he doesn’t accept the Christian account
of baptism as the only valid deseription. But if his preference for his
alternative to it is merely a matter of intellecrual fashion — thar is, the
decline of the intellectnal respectability of religion, and our wish to
substiture descriptinns that leave our God except as God fpures in the
heliefs of the participants — are we not also free to substitute descrip-
tions of other things that suffice for the empirical purpose of idenrifica-
tion bur leave out implications we don’t like? And if rhis is acceptable
tor Winch, why is it unaceeptable for Pareto, who seems to have done
this kind of sclecrive redescription, only in a slightly more extensive
way? Why is Winch’s redeseripnion the correct one and Pareta’s not?

Winch has an answer to the question about Parcto. Pareto has
crossed the line of acceprability by describing in a way that loses the
logical connection between intention and action, The action descrip-
rion and the intention are linked — they have “internal relations™ or,
as we might now say, normarive inferential relarions — to one another
and with their actions. This is the basis of the preference for these
descriprions, and for the exclusion of other, merely causal descrip-
tions. Here, however, we reach our hittle historical puzzle. The term
“internal relations,” which was key to the argument in The Idea of
a Sucal Science, is dropped in “Understanding o Primitive Society.”
The term s largely equivalent to what is currently meant when it is
said that logical relations or relations between concepts are norma
rive. Internal relations are logical relations between concepts, or con-
cepts and acrions, which are intrinsically normative: they specify the
standards of correcmmess and are conceptual rather than merely psy-
chological and causal. TTad Winch given all this up, and if so, why?
Or had he acrived at a better formulation?

Winch's concession: The end of internal relations

The Azande posed a serious problem for Winch. The reason was
simple: the Azande failed to reason in the normative way that their
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iwn comeepts, according to the imrernal relations that hold botween
these concepts, required them to reason. They appeared o be a
society that as a whole violated the norms of their own thought. ‘The
Azande had an elaborate system ol thought organized around the
practice of using poison oracles to detect witches. But the system and
its inferential connections led directly to obvious contradictions that
rhe Azande themselves ignored. Their beliefs about the detection of
witcheralt by the poison oracle should have led very quickly to the
conclusion that everyone was a wirch, bicavse the evidence of the
poison oracle, raken to be infallible, together with the dogmarically
accepted theory that witcherafr was inherited, would have quickly
led to the conclusion that cveryone was a wirch because everyone
would have had someone in their lineage who had been determined
by the poison oracle to be a witch: Burt they not only did not draw this
conclusion, they refuscd o consider the contradicnon when it was
pomnted out to them.

From Winch's own viewpoint, what were his alternatives in the
face of this odd case? One of the key motivations for normativism
and against dispositional interpretations of rules in Kripke and the
subscquent lirerature, including the Sellarsian writers mentioned
earlier (the idea is also key to one of Sellars’s own papers, on collec-
tive intentionality, to be discossed in the next chaprer), is the ques-
non of whether group opinion about what is, for example, a correct
application of a rule or meaning, is the final arbiter of what is correct.
].f j.t j.s :i:i:l't?:l"t’.fj' grﬂL[['J :1p}‘.rrm.-':l|, rh‘L: [rh[.fnuln{‘.nun l_'l'!' COrrectness S'E.'ﬁlli\\_.'
to collapse into a natural fact — the approving behavior of members of
the group — a behavioral analysis that Quine himself would be com-
fortable with, and which, as we saw m the last chapter, Eelsen was
driven to in the case of customary law in order to avoid appealing to
collective intentionality. The normativist wishes to preserve the theo-
retical possibility that these opinions mighr be wrong, and o argoe
that the members of a group, and even all the members of a group,
may in fact be wrong about the application or meaning of their own
terms, and come to discover their error, The empirical Facis abour
group approval, in short, are insulficient: the surplus value in chis case
15 the normative fact of the correct application of the group's norms.
Correct application and meaning are normative because the final
arbirter is the norm that wouold allow them o discover their error. The
norm is not itself potendally erroneous, in contrast to gronp opinion,
which is potentially crroneous. Buc the Azande confound this argu-
ment by not only persisting in their crror bur by acting in ways that
quite consistently were in accordance with another partern.
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The casc of the Azande is thus a perfect cxample of the case that is
central o the discussion of Kripke on rule-following: the COMMmunIry
isell, according to us, is in error about the application of its own
rules. Tiut what Kripke says (that Witrgenstein says) about this is not
very helpful to normatvism:

.+« i the commmunity all agrees onan answer and persists in s view, fg
ane can conrect i There can be no corrector i the communiey, sinee
by hypothesss, all the community agrees. If the correcror were outside
the commumty, on Wittpenstein's view he has no “ripht™ to make any
correction, (Kripke 1982, 146n87; emphasts in the original)

The Azande, in any cvenr, agree: when the error is pointed out to
them, they refuse to discuss it. Bur one mighr doubt thar they would
persist 0 this agreement. Kripke asks whether this would be possible
within Wittgenstein’s framework.

Docs it make any scnse to dowli whether a eesponse we all agree on is
“eorrect™? Clearly in some cases an individual may doubt whether e
comnnunity may correct, larer, a response it had apreed upon ar a given
tume But may the individual doubt whether the COmMMmuUAiry inay not in
tact always be wrong, even though it never corrects its error? (Kripke
1982, 146n87; emphasis i the original)

The katrer 15 the Azande case: the question is whether it makes sense
to say that the community could be wrong in perpetuity. And this s
what the normativist seems to need to say. Kripke points our thar

It is hard w formulate such o doohr within Wittgenstein®s tramewark,
sinee it looks like a question, whether, as a marter of “fact™, we mughe
always be wrong; and there is no such fact. (Kripke 1982, 146nH7;
emiphasis iu the original)

Bur he adds rhat

O the other hand, within Wirrpensiein®s framework it is soill (rue that,
for me, no asserrions aboul community respunses for all tme need
establish the result of an arithmetical problem; thar T can legitimarely
calculate the resull lor myself, even given this information, is parl of our
*language game.” (Kripke 1982, 146n87)

The fact that calcolaring the resulr for onesclf is part of our language
game means that calculation itself w subject 1o the same considera-
rions: if the entire community agrees in perpetuity with my method of
calculation, there is no additional test of correctness to be had. This
is all there is 1o the normativity of the norm governing, or cmbodied
in, the method of calenlation. The possibility that “they™ have norms
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they never tollow, and choose not ro follow even when it is pointed
out to them that they are not following them, is.an enormity not envi-
sioned even in Kripke. But this is whar the Azande are accused of.

What are our oprions here? One would be to dedide that the
Azande are, as a group, irrational. But this won’t do. 1n the firse place,
it seems merely to echo Parcto, who said that nonlogical thinking
abounded in socicty. But for the normativist, nonlogical rhinking is
an oxymoron, and il a socicry was in fact nonrational it would also
be nonnormative, because the thing thar makes for normativity is the
inferential connection between such things as inrentions and actions,
and between beliefs. Withour these, people would be like animals,
ruled only by causality. This is Winch’s core argument. More impo-
tant, it severs the exclusive, special, rational link between inrention
and action, on which the whole argument to the effect that Parera’s
description of Baptism as a lustral rite was illegitimate depended.

But what about this special, exclusive — and irreducibly rational,
coneeptual, and normative — link? One can imagine the following
kinds of cases: those where the concepes do match perfectly with the
conduct, in which case there is no error, weakness of will, and the like,
In these cases, because the link is perfect, there is also no difference
between the rational link and a causal interpretation of the action: or
those in which the link is imperfect, in which there is crror, weakness
of will, failure to live up to intentions and beliefs, which is to say
individual irrationality, which is the classic model of rule-following,
concept-using action. Bur the Azande fir neither of these. The idea
that a people could be systematically irrational as individuals, which
is to say that they routinely and almost always do not mean what they
say or do what they mean to do, also seems like an impossibility: they
would never be able to understand one another, or themselves, This is
important, inasmuch as this consideration consritutes a second line of
defense for normativism: that without some common facr of ration
ality, a normative concept, there is no understanding ar all, In any
event, this is not the problem with the Azande, for they are rational
outside of this conrext. So the problem is systemic, or collective: the
Azande’s actual practices themselves in relation to witcheraft do not
fit their own avowed conceprs of witcheraft.

The problem thus takes a ditterent form: why should one of our
mterpretations ot Zande witcheraft concepts be favored over another?
Parcto, after all, is himself giving an interpretation of baptism that is
sense-making: it claims that there is a rational kernel to the practice
of baptism, which consists in the wea of cleansing, which is heing
erroncously (but intelligibly) generalized, Why is this different in kind
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from Winch’s attempr to find the rational kernel in Zande witchcrafr
beliefs? The usual answer, which works in the baprism case, is this:
the activiry is constituted by a set of concepts thar are intelligible; fol-
lowing them and acting in accardance with them amounts to a form
of life; and understanding them requires us to master the colcepts
and their application, so that we can determine errors and failures of
ranionality in terms of the concepts themselves. This doesn’ work for
the Awande: we scem to have mastered their concepts and their crite-
ria for applying them, but they don't seem tv understand that they are
making an error by applying these concepts in a way that precludes
the recognition that everyone is a witch.

This means that there is a problem with making empirical claims
about the rules or concepts of a given group. Interpretation neces-
sarily involves identifying the rational kernel of a practice, of cutting
through the errors and failures to ace in accordance with one’s belicts
and intentions; why is Pareto’s approach to doing this, which is spe-
cilically concerned with error, ruled our? Winch’s original answer
had been rthat the rclation between act and belicf was an internal
one, and that when Christians performed baprisms they intended to
petlorm something other than lustral rites, But here the internal rela-
tion deviates from the conduet not just in identifiable cases of Brror,
such as baptizing the wrong child or sprinkling the wrong warter, but
whenever a clear logical implication of the concepts is mvoked.

Winch saw that this meant big wouble for the doctrine of {nternal
relations. But what were his alternatives? TTe could have preserved
the doctrine of internal relations by making it into a regulative ideal
or analytic truth. TTe could have said, “We have just misunderstood
their concepts.™ His response to Evans-Prirchard would have been,
“Whatever they mean, they can’t mean what vou think they mecan.”.
But this would have landed him in a worse sitnarion: there was no
alternative understanding of their concepts, and if the merthod hy
which Evans-Pritchard got the translations Winch worked with
were wrong it raised questions abour all rranslation done with these
methads. Tn any casc, the translations were not incorrect in the usual
sense, The Azande didn’t correct the ethnographer, or fail to under-
stand the questions they were asked. And there were no alternanve
translations that would have made any sense 1o us,

Winch’s response, however, takes a different tack — though rhe dif-
ference is unannounced. TTe abandons; or perhaps supplements, the
theory of internal relations by appealing to dispositions or hahirs,
The crucial rext is this: “it is the European, obscssed with pressing
Lande thought where it would not naturally go — to a contradiction
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— who is guilty of misunderstanding, nor the Zande” ([1964] 1974,
93; emphasis added). Tn the conrse of giving background to this claim
he appeals to the notion of “our intellectual frabis™ (1964|1974,
93; emphasis added). And he is compelled to make a crucial conces-
sion, one that amounts to giving up the idea of inrernal relanions as
originally understood:

the forms in which human rationality expresses itself in the culture of 2
fuman sociery cannot be clucidared siarply m terms of ihe logical coher
cnce of the rules according to which activities are carried out. (1964}
1974, 93; cnphasis in the origmal)

This means, first, that understanding requires understanding more
than concepts and their internal relations or, in present language, the
relevant inferential relations. But correeting for the error of pushing
other people’s concepts, in this case Zande witcheralt concepts, where
the Azande themselves would not “naturally”™ push them, namely, to
the point where their contradictory character was visible, is a matter
of attending to something natural: the “infellectual habirs™ which are
the presumable determinants of where their rhought would “natu-
rally” go. Understanding requires knowledge of the dispositions, the
habits, which govern the use of their concepts. Tut chere s more.
There is a difference between the connections that hold between con-
cepts in the abstract and the actualitics of the inferences thar people
actually make and actually accept as correct. If this sounds familiar, it
should. Tt is the same problem we cncountered in the last chaprer with
Kelsen and Weber in connection with the discrepancy between the
way to correctly interpret of the law — the onc that accorded with nor-
mative fact — and the way that judges actually interpreted the law.
Here the situation is similar: the anthropologist, in this case Evans-
Pritchard, understood the Azande perfectly well. It s on the hasis of
this understanding that he was able to rranslate what they said and
report on their witcheraft beliets. In this respect he was like Weber’s
legal historian entering into the soul of the judges of the past to under-
stand how in fact they interpreted the laws. The problems occur when
we talle about this understanding. Weber did so in terms of weal-
types, in much the manner of Lask as discussed in the last chapter
" as an imperfect rigidification and idealization of the living stuff of
judicial thinking. Evans-Pricchard, ac least as he was discussed by
Winch and Maclntyre, operated with a different model, the model of
normativism, in which a people possess a set of concepts with internal
or logical connections with one another. These connections are such
that the concepts can be said to form a system, wi th properties such as
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t:)\'_l:::m.'llil.y. We are tamihar wirh rhe use of chese ideas in rhe context
of transcendental arguments, to the eflect that there must be soch
S[‘J_'[]L"LLH"E!? i order to have justthcaton and valid law. Tn the c.mite;;L
ol interpreting another culture, however, a claim abour the w[tchtr:; fr
concepts of the Azande must be treated as having a different status —
perhaps as something like a hypothesis, which may or may noe accc_;rd
with rhe actions they are supposed to constitute and give -meaning Lo
and to in some sense explain. ) J

Thinking of this as a kind of hypothesis helps danify some issues
Regin with the idea of who has a right to decide whether a a;unr:e.pl.i-;
used correctly, or what the concepr s, Kelsen had the idea that rhe[é
was a facr of legal normartivity that judges shonld refer to. But this
assumes that anyone has access to these facts — or at least anyone with
the proper training. Given the structure of continental law, this was a
ﬂ.'-lFLlrﬂl assumprion: professors of law provided interpretations judges
relied on. Precedent played a less formal role, and inrerpretation waq
itsell not E:r:-nﬁidr:rcd a promment part of jurisprudence. The judge h1£1
the job of applying the law in a particular case, bur not to define i iw
establishing a precedent, It made some sense to think rhar the per;m:r]
possessing the best understanding of the norms — law professors Tor
example — could instruct others in their meaning, In the alltllrt';ijc;ic}gi—
cal case, things are different. It is part of the hypothesis thar there is
a system of conceprs. The conceprs constructed by the anthropologist
and impured to the Azande give content o this-hj.rpn[hes.is_ But rthe
right to decide whart is correct or intelhigible does not belong to L]‘JL:
anthropologist, Nor, one mught also add, does the anthropologise
have a right to say what a term means, except ina derivative sense
based on whart others say it means or what they enacr as its meaning.
through their speech and actions. . -

This matter of rights has imphcations for dhe idea that rhere is
some sort of fact about normativity to which the Azande could he
held by others, Telling the Azande that they were misapplying their
own concepts wonld not be a Socratic exercise — n:mim]in}:g them of
their OWL NOrms and geting them to acr in accordance with them
= bur mstead an effort at retraining them into a new sense of what
is nlaluml_ It wonld involve the exercise of a kind of authority over
their application of their concepts akin to that of the schoolteacher
But the schoolteacher would enly be teaching his own habits n.mlc.-fr-u::,
rt}em fecl marural with these new habits. And his habits l'ﬁ;i' On 0o
difterent authoritative bases than those they replace. They represent
50 Lo s_pe;ik‘ his group’s opinions about whar is correct. This i.~:. w|1_',:
the Wirrgensteinian idea thar the owtsider has no right ro do this is
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apposite. This admitredly strange notion of rights will be given some
sense in Chaprer 6.

What arc the implications of Winch's concession? It is a concession
that the conceprual, the normative, do not have the last word, even in
the contexr of understanding. But he does not develop these thoughes,
Indeed, his use of the terms “habit™ and “naturally™ is almost furtive,
He could, however, have gone on to ask the question “Is that all there
152" Ts the rightness and wrongness of the application of rules, or the
use of concepts in reasoning, itself a matter of naturalness in the use
of the word “correct™ and its kin, which is in the end no more than a
matter of habit? This question, the question of who has the last word
and how it is assured, will be my concern in the rest of this chapter,
and it brings us back to the problem of lusteal rites with which we
began. The crucial point is this: the normativist account depends on
the idea of a set of inferences organized nto a system, The relations
among the contents of the system (e.g., its conceptual content) must
be normative rather than namral, and there must be no alternative to
this conception of the relevant faces, Unlike the law, these relations
are non-optional. But here we see that there is in fact 4 parallel order
made up of dispositions and habits, and thar the actual explanatory
work of accounting for such things as Zande wirchdraft discourse
requires us to acknowledge this parallel order, for it is this order that
fits the actions of the Azande. In the final chapter | will suggest that
the parallel order, properly understood, in fact does all the explana-
tory work, and that the I1}TFI!'I'|'IL'.‘\'iH of a normative SYsECm of inferences
standing behind language and pracrice is unnecessary.

Description

The reason the hypothesis of 2 normanve system has seemed to be
necessary will by now be Familiar, For writers in this tradition, such
as Winch, social or natural explanations of essentially conceptual
or normative subjects are always inadequate to accounr for the phe-
nomena properly described in their full conceptual significance. Pur
ditterently, sociological or naturalistic explanation always works by
substituting or changing the subject and constructing an explanatory
object that is less than the thing that needs to be explained. These
thinkers are also insistent on arguments that depend on the free use
of notons of genuineness and essentialness. What is the connec-
tion between these two pomts of insistence? The connection is very
close: these arguments depend on wking a particular description
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and accepting it in what T called above, in connection with Winch,
its maive sense, and rejecting any restatement of the problem as
“changing the subject”.

Winch art least provided grounds for refusing Parero’s deseriprions
— the ground of the supposed internal relations betwoen the concepts
that were part of intentions and actions. The theory of internal rela-
tions rrned out to be a bad theory, or at least an inadequate one.
And this changes things: without the theory the grounds For the
preference for these particular kinds of descriptions vanished. Why?
Winch’s concession poses the key problem: what is the status of inter-
nal relations, normative conceptual relations, and the like, in relation
to actual cases, such as that of the Azande? Can we assume that our
attributions of internal relations are correct if we have the correct
description? The answer in the case of the Azande is no: the supposed
internal relations are at most something like a hypothesis which may
or may not correspond ro the way people acrmally think; the h ypoth-
esis Is something external to their thought to which their thought can
be compared. In this case the hypothesis failed. 1t is of coursc possible
that it would succecd; then the comparison would end 1 agrecment,
so that the acrual inferences they draw will correspond to those in
the normative model. In this case, one would say that the norms
have been completely habitualized, embodicd, and so on, This would
permit onc to simply ignore as irrelevanr the facr of embodiment and
the dependence of these inferences on the actual causal processes of
inferring that occur in the people performing the actions. The OIS,
in short, would explain without reference to the natural world, .

Arguments trom considerations of the adequacy of description are
as theory-dependent for Winch as they are for Parcto. And in this
case, what we see is thar the relations are circular. Becanse Winch
assumed the existence of genuine, noncausal, internal relations
l:utwt_:::.n_ conceptualized intentions and action, he could claim that the
description of behavior as action, because it included the conceprual
relation between the particular beliefs of Christians and the action of
Holy Baptism, had logical priority over other, naturalistic descrip-
ri;l:rns such as Pareto’s which were inadequate because the performers
of the actions did not intend a luseral rite. But the case of the Azande
shows that the assertion rthar the acrual reasoming of the subjects
accords with the normative madel can only be a hypothesis. But this
means we are forced to change our descriptions, and decircularize
them, The subject matter abour which we are hypothesizing when w
give our account does not consist of facts that are already described
In normative, internal-relations terms, but is rather the raw behavior
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of the subjects, the Quinean level that normativism wished to escape.
Winch's concession amounted to an acknowledgment thar one cannor
claim to reveal the internal relanions in the thought of one’s subjecrs
simply by examming concepts. The claims must be tested against the
evidence of what they do, and the test may well reveal that they think
dilferently.

If the normartive model is only a hypothesis, the playing held s
leveled. There s no privileeed descriprion that necessitates the trath
of the normarive model. Descriprion is separated [rom hypothesis, the
circular reasonimg of normativisim is broken, and the naruralist is enti-
tled to give ather hypotheses. 'Lhe naturahst is not compelled o rake
pronpuncements about whar is genuine and what is ersatz seriously,
He can ask whether there s anything there ar all, and suggest thar
meaning, concepis, and the like, be construcd differently. TTe may
even, as the epigraph from Brentano suggests, abandon the notion
of “concepts,” while permitting it as a convenience in the way that
terms from past physics continue to be vsed afrer the theories have
been supplanted. Construing meaning differently and treating the
normative language of concepts as passé may indeed prove impos-
sible to do: nataralism offers no advance guarantees of success, But
in pursuing this goal, naturalism is o more tmn;m“ut.r Lo accept rhe
rerms of discussion offered by rhe antinaturalise than Winch was 1o
accept the Chrstian theology of baptism, or Parero was to accept the
participants’ terma.

Structures of meaning?

What are we to make of the conceptual order that led to the contra-
diction that the Azande did nor acknowledge? Recall that Winch is
trying to account for the conceprs that make understanding a primi-
tive society possible. TTe assumes that these are the concepts thar are
in some sense resident in that society, He also has in mind, though
this is not a primary focus of his thought, that there are logical or
conceptual - thar is, normative — conmections not only between the
intentions and actions of members of this society bur also between
the concepts themselves. Accordingly, the concepts of a society form
a kind of inferential network or system that is normative. This is
also the way in which normativists whe believe in local normartivities
thinle,

These common structures are imagined in a variety of ways.
The early Wittgenstein, i the Tractatus, claimed that “the aat
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conventions on which the understanding of cveryday  langoape
depends are enormously complicated™ ([1921] 1961, 37, para.
4.002). Referring to language in this way suggests thar his concern is
with a local rather than a universal structure, McDowell in Mind qaed
World criticizes

this idea: that when we work at making someane else intelligible, we
exploit relations we can already discern hetween the world and some-
thing already in view as a system of concepts within which the other
persan thinks; so that as we come to tathom the content of the minally
opague conceplual capacitics that arc operative within the sysrem,
we are hillmyg in detail in a sideways on picture — here the conceptual
system, there the world — rhar has been available all along, though at
first anly in outhine, (McDowell 1994, 34-35)

The idea of a conceptual system possessed by the people we are trying
o understand is the idea behind local normartivity, McDawell has a
different point o make: he wants to argue that when we understand
other people who are mitially opaque to us we are really relying on
a deeper set of concepts that we already share with them, so thar in
coming to understand another we are

coming to share wich her a standpaing within a system of conceprs, a
standpoint from which we can join her in directing a shared atiention
al the world, without needing to break our through a boundary that
cncloses the system of conceprs. (MeDoswell 1996, 35-36; emphasis in
the original)

This is a way of dismissing the problem of other coltures in its
“radical incommensurability™ torm by saving that we all share some
sort of common conceptual framework. As we have seen, McDowell
pestures to the idea that evolution has produoced this framework,
while Sellars appeals to the entively virtual *community™ of rational
beings.

Robert Brandom is concerned with local normarivities. His (ocus
i on linguistic normativity, and he understands language as a struc-
ture of normative inferential moves governed by a scheme of score-
keeping about the commitments generated by the moves. Brandom
thinks rhar the inferental structures are local, community-relative, or
as he calls them, “social,™ and thart they take the form of a system of
practices. ‘The system is a vast strocture that ean ultimately be made
explicit in the form of propositions. Brandom thinks that every part
of the whole structure can be made explicit, principle, and that
n doing so we come to recognize our character as discursive beings
bound by norms:
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Though all the deontic attitudes amd pracrical inferential kenow-how
invalved in seorekeeping canmot be made cxplicit in the forms of claims
and principles at once, there is no part of that content-constiiutive prac-
tice that is in principle immune from such codificarion — out of reach
ol the searchlighe of cxplicitation. Having heen all along implicitly nor

mative beings, at this stage of expressive development we can hecome
explicic to ourselves ag normative beings — aware both of the sense in
which we are creatures of the norms and of the sense in which they are
ereatures of vurs. Having been all along implicitly discursive beings,
at this stage of expressive development we can become explicic to onr-
selves as discursive beings — aware both of the sense in which we are
creatures ol our concepts {the reasons we produce and consuime) and of
the sense i which they are crearures of ours, (Brandom 1994, 641-42;
emphasis in rhe ariginal)

This account is one of the reasons that Brandom endorses expressiv-
s, the wdea thar in articulating this structure we are nor offering :in
explanation, bur instead expressing what we already implicitly are:
creatures of our concepts. But what is the narure of our relation, as
individuals, with this structure? Do we have it internalized? And is ir
there at all?

Consider first the fact, to paraphrase an old remark by the anthro-
pologist Edmund Leach, that not one m a thousand of the partici-
pants in the ceremony of marriage in the Church of England know
more than a tiny fragment of the meaning of the rituals they are
performing. ‘This raises a gquestion about ownership, These questions
were not a concern for Winch, who seemed to assume that everyone
in the relevant group has the same concepes. Bur it is a concern for
Brandom, who realizes that, in the case of language, people do have
their own linguistic usages, an idiolect, which is not identical to the
idiolects of others. To save the notion of a language as a single nor-
mative structure that is in some nonliteral sense shared by all of its
speakers, Brandom suggests that there is a single unified language,
which includes a full ser of normarive inferential commirments to
mean certain things by the use ot words, that is only partially grasped
by cach individual speaker (and thus by most of them). This allows
him to salvage the idea of an exrernal normative strucrure thar is uni-
vocal, while conceding that ir is not, strictly speaking, “sharcd.” But
this produces a variant of the same problem that Winch ran into: the
things that exist on the level of concepts and their ideal relations to one
another are simply different from the way people actually think, infer,
speak, and so forch. Beandom thinks he can resolve this problem by
making the differences into a matter of an incomplere grasp, and that
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a full grasp of the underlying structure would show that the apparent
ditferences are merely diflerences berween parts of a coherent whole.
But this doesn’t help with the Azande: they don’t seem to be failing
to grasp anything, and the idea thar they as a whole fail to grasp their
own concepts 15, ar least, puzzling, 'he problem here scems to lie with
the analysts, with the concepr of a shared strucrure, and the sense in
which it can be said to be shared.

The term “intimare connection™ is mine, but the problem it points
tor is an issue both for the anthropologist employing the notion of
shared frameworks and the philosopher appealing to the ides of
shared concepts thar we misuse. It is important to distingnish the
misuses Winch originally had in mind, the cases in which there are
shared rules with shared criteria for the correct application of the rule,
from the cases of misunderstanding one’s own concepts but consist-
ently applying them, as the Azande do, and to distinguish these cases
from the case of misusing and misapplying the supposcd framework
of normative reason shared by all rational beings. In the first case,
the infimate connection s there: understanding the rule, both for the
interpreter and the rule-follower, is a matter of using the same criteria
[or correctness, and, both for the analyst and for the member of the
community, attributing possession of the rule requires understanding
the rule as the user does and being able ro understand the actions in
accordance with the rule as the user does, that is, in terms of mistakes
and the like. For convenience, we may refer to this level as the level
of intelhgibility. The next level mvolves a less intimare connection.
The Azande case 1s one in which the supposed structure of conceprs
is different [rom what people actually do, and allows us to criticize
the bad habits of the users of the conceprts, wha nevertheless seem o
apply their conceprs in a way which is intelligible.

It is on this level thar conventional analytic moral philosophy oper
ates: it purports to deal with “our™ concepts and feeds them back to
us i ways that correct our actual usages, which include usages that
are intelligible, but nor as rational or coherenr as the fed-hack purified
and corrected ones. The third level involves a less intimate connection
yet: it mvolves universal standards of normative reason thar constrain
us, which we recognize, and which e¢nable us to understand others
on the basis of our common possession of these standards. For this
account, the separation of what is intelligible and whar is rational
is radical: languages, cultures, theories, bodies of practice, and the
like, which are intelligible, share only a common core of normative
rationalicy,

The Azande are intelligible, despite the oddity of the discrepancy
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between “their” wircheraft concepts and their use of these conceprs,
and not merely because we can figure out: how Lo apply their con

cepts in terms of their habits, Why? Because we can understand them:
the theory of witcherall is just another Good Bad Theory. It serves
the purpose of coordination, 1t is a way of proscribing certain actions,
Ir justifies and explains. And, like other Good Bad Theories, it is, as
Paul Veyne says about the Greeks and the Greek myths, “believed
in,” in a way rhar scientific theories are not. Tr is foundational ro, or
part and parcel of, a body of social practices of blaming, punishment,
and evil-Anding. In this respect it is no different from our own cultor-
ally specilic notions of intentional harm, personhood, bad will, rights,
and the like. We do nor challenge such notions by pushing them in
dircctions that we could by asking to see laboratory cvidence for
personhood or intentions.

What the Awande acquire in the course of their own learning of
their own culture and language are the habits of inference and speak
ing that we, for our own theoretical and interpretive pu rposes, call
concepts and conceptual content. What the Azande have is a mass of
individual inferential patrerns thar we can absteact from and ateribute
to the group. Tinguistic usage itselt 15 not especially consistent or
uniform. It is constantly changing. The job of the lexicoprapher is to
keep up with these usages and to explain what they mean. Bue this
amounts simply to saying whar some suthciently large or high-status
group of individuals take them to mean. This we can think of as the
lexicography model. Dictionary writers are in the business of tracking
usage and presenting it back systemarically. Necessarily rhis involves
simiplification, sclection based on frequency of appearance of a usage,
some judgment abour how widely understood the usage is, and so
forth. To be sure, there are “natural™ constraints on linguistic varia-
tion: people speak to be understood, so they speak in ways that allow
them to be understood.

Unless claims about the concepts some group possesses are like
a hypathesis thar can be proved wrong by the actual structure of
habitual inferences, which was Weber’s idea, what sort of hypothesis
15 1t Or more pertinently, because it is a hypothesis, a claim which
can g wrong, whart is it a hypothesis about? Expressivism has no
good answer to this — it assumes that there is something to express,
an that this thing is normative, but provides no criteria for determin-
ing whether the expression is correct. In some sense, 1 can say what
I mean, and T have some sort of authonty for doing so. Bur unless T
assume that my expressions of meaning are expressions of a structure,
there 1s no reason o say that this is evidence for a strocture, or for
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the explanatory nccessity of such things as “concepts”, and no reason
to think that my own meaning is an cxpression of facrs contained in
a hidden structure. Tn Chaprer 6, 1 will discuss an alternative to the
idea thar our capacity to say what the meaning of a rerm is depends
on such a collective strucrure,

As with Winch, who was compelled to appeal to habits, there is an
empirical, nonmormarive, and explicitly cavsal moment for Brandom.,
as we will see in the nexr chapter, and it s the same moment thar
Kripke and Sellars also arrive at: the problem of the meaning of the
notion of communirty, community responses, and the like, These are
the places where the normanvity 1s supposed to reside. 'Uhe sccount of
the Azande T have presented here, it should be elear, does not depend
on any such collecrive notions. Sellars himself argued thar “our
common sense world picture [is] a very coarse grained explanatory
framework™ (1974, 457). What T have called the Good Bad 'Uheory of
Zande witcheraft is a theory in the heads of individual Azande. They
adhere to it becausc it makes sense of the world to them. It constrains
them m the way our own ®coarse grained explanatory frameworks™
constrain us — not due o any hidden strucoure of normarve facts
residing in the socicty or the collective mind, but because they -are
whar we believe to be true, in whatever sense of “helieve™ is relevant,
What we nse ro communicate these beliefs to others constrains us as
well, but these comstraints need not be understood as o metter of a
hidden structure of normativities,

The focus of the next chapter will be the distinction between these
twa ways ol approaching the subjeci: the collective, which is thar of
Winch, Brandom, Sellars, and many others i the normative tradi
tion, and the social, with which it is often confused. ot the normativ-
ist also has an unrelated line of defense. Fven if we construe Zande
witchcraft beliefs as a Good Bad Theory, it is sll a theory, The
connictions between the clements are still rational, Even the account
given here assumes some kind of rationality, Rationality is a norma-
tive concept, indecd the normative concept par excellence. So this
line of argument is no escape from normativity. Tndeed, it opens the
door dircetly to the kind of rationalization promised by rationalistic
accounts of ethics, The Azande could he presented with an argument
like this: your accounts of witchcraft are really bad theories of cthics,
which can be improved by replacing notions like “possesses witch
substance™ with “lacks virtue” and by making the notions of harm
amnd social good more explicic and rigorous, arriving at the universal
moral rroths of the present. Tn the final chapter, T will deal with the
problem of the normarivity of rationality directly and extensively,
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in terms of the arsuments of Donald Davidson, which are usually
rthought to justify the idea thar universal rationality is presupposed by
any successful interpretation of the thinking of other cultures.

Mote

1. A history and discossion of the background to this highly consequental
cxchange is Found i Lukes {2000).
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COMMUNITIES, COLLECTIVE

INTENTIONS, AND GROUP REACTIONS

Such notions as “the will of the peaple,” the trie will of the freaple,
cedsed f exist for we vears ago; they are hictions.

Max Weber, létter o Rabert Michels {1908, cieed in Mommsen

[L959] 1984, 395; cmphasis in the original)

The tdea thar moral and legal gualities are substances leads 1o the belief
that evil, like illness, s contagious. Hence, ihe wirang commritted by an
individual assumes a collective chavacter becanse it necessarily spreds
to those who live with the perpetrator or are n elose social relafionship
ter bim. That is the reason for the collective Lability which is so Bighly
significant for a primitive legal order. 1t is self-evident for priviitive man
that retribution is exercised on the whole group, alitbough the delict bas
been commitied by a single member only; and it is entirely justiftable
that children and children’s children expigie the sins of their fathers,
Lor, like illuess, sin is a substance, and therefore contagions and berit-
able. Indeed, even the collectivam, the growp, is considered a substance.
A man belongs to ane and the same group if be shares with others the
samre growp-substanice: the blood is preferably reparded as the sear af
this substance. Blood communiry, blood brotherhood, the entire blood
miyth, stll effective today, are ideas based wpon this primitive terrdeney
of substantialization — a tendency which is not entively vverconte in the
scientific thinlking of civilized man and plays a futeful part in the social
theary of our tinte, particalarly in the doctyine of the state,

Hans Kelsen (1946, 14-15)

The social-science account of normativity T have been iving here,
which is to say the account that treats normative beliefs as a Good Bad
Theory, is open to the usual criticisms: that real normartivity cannor be
merely belicved-in normativiry; that merely believing something to be
normative cannot make anything normative; that real binding is not
“helicved to be” binding; that it is essential to the notion of genuine
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normatviry, and indeed ro correctness, that everyone in a community
conld be wrong, and be correcred, and so on. The issues may be put
starkly by considering rthe apparent conllict berween the giving a
“gense to the possibility of everyone being consistently wrong abowt
something” (TTavgeland 1998, 315), including the idea that cveryone
in the community could be wrong about the commumity’s own norms,
and the account that 1ans Kelsen gives of customary law. Customary
law, it will be recalled, was simply a marter of hehavior and majority
or overwhelming majority opinion about that behavior. Being wrong
was rejecting that opinion or fatling to behave in accordance with
it There is no room in Kelsen®s account of customary law for the
community being wrong about their own norms and corrected by an
individual who gets it right and appeals to communiry standards, or
standards binding en the community, which are genuine and distiner
from those which “everyone” accepts, hecause the standards simply
are what “evervone” aceepts.'

As Kripke pointed out, everyone may be corrected if that is parl of
the language game for the thing in question —everyone miy be wrong
about the big bang, for example, for it is parr of the language ggame
of cosmology that new data and new theories may correct what we
believe, The kanguage game of constitutional law may ¢ven permit
such things. But eventually with these games, too, we end up with
ungroundable rules of the game for which the game does not allow
correction. T we understand the normativity of these rules as similar
to Kelsen's customary law, we are still lefr with a problem: mere
agreement in attitndes or beliefs, such as the beliel that the rule is
valid, does not make the rule valid or produce normativity. Kelsen got
into this fix by rejecting collective concepts: he rejected, as we have
seen, group wills, except as expressed through actual legal procedures
like voting, that is to say the production of norms in accordance with
norms. This meant that for him that “group will” in the prelegal sense
couldn’t ground law. Collective intentionality theorists have generally
thought otherwise. Group wills supply both a standard and a regress-
stopper — a source of normativity that is primal in the sense that it
produces norms without reference to norms. Group will is-also dis-
tinct from and irreducible to individual wills. Tn theory at least, every
individual will can be wrong about, say, the meaning ot the nation,
and come to be corrected and brought inte accord with the unchang-
ing but obscured genuine group will.

Kelsen's view of collective concepts was, as the second cpigraph
shows, that they rested on an intellectual error akin to the primitve
belief in contagion, m which collective legal facts about retribution,
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the legal act he saw as basic w priomiove law generilly (and primitive
cawsal thinking and imdeed all cavsal thinking), arose asa COnsCguence
of group moral contagion, leading to the idea of collective guile and
then to collective being. The idea of contagion was itself a staple of
primitive thoughr, a rough picture of discase and evil thar was partly
false and that served, like other Good Bad Theorics, as a basis of social
coordinarion, It was not a specifically normative idea, however, bur
an account ofa mechanism relating Facts about evil —witch subscances
and the like. We retrospectively or anthropologically regard this kind
of mechanism, on the basis of our present scientific knowledge, as a
way ol speaking abour normative facts like evil or bad will. This is the
kind of example, as Kelsen himself undersiood, thar rurns back on irs
users because the error account we gmve applies to our own Good Bad
Theories, exposing such appealing things as the will of the people and
theories of the state and democracy as themselves semi-mythical,

The taillore of Kelsen’s account to penerate real nurm-;ltivity [ro-
vides grounds for reconsidering collective concepts and collectivities
as a source of normativiry. Tt we could strip the mythical content from
notions like group will, perhaps there is a remaining core that solves the
problem of the sources of normativity. Collective intentionality does
appear to provide somerhing objective, at least tor a community or col-
lectivity: a standard that is factual in some sense and ar the same time
normative. But his critique of the mythical elements in these theories
is also difficult to refute. Concepts of collecrive will, group intention,
objective mind, and the like have a checkered past. The disputes over
these concepts have been bound up with the problem of liberalism and
liberal individualism, Collective corncepts have toutinely been deploved
{and ai_iiheredl Lo ina genuinely fanatical fashion) by the political luft and
I’?f various rightist antiliberal ideologies, especially Nazism. They are
still deployed for political purposes within philosophy (Turner 2004). It
is at least ironic thar the “defenders of scicnee and reason” should find
themnselves with these bedfellows, But the modern intellecrual sources
for the fasanation with collective conceprs cannot be reduced to the
ideological and political. As we will see, the contemporary philosophi-
cal concept of collective infentionality derives not from these sources
but, surpristngly, from a source in the history of social science.

Starting from we-statements

The central philosophical intuitions behind the present analyric
approach to collective intentionality are grammarical. There are
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collective intentional facts, such as plans or goals (for example, the
soal of victory for a ream), whicl seom Lo require collective inten-
rional subjects, especially when thuey are the objects of intentions
expressed by “will™ and “shall.”” *Lwill win the Super Bowl™ cannot
mean what it says: only teams win football games. Thus to say that
there are no gennine collective intenders creates a problem. 1f all the
ineenclers are individual, and if this means the same thing as all inten-
cions are individual, then apparent collective intention statements
need to be analyzed into individual intention statements. Formulating
the problem in this way makes it into a problem within analytic
philosophy, in which we can consult our grammancal intuitions to
provide a test for analyses.
As with many normativist arguments, the casc for collective inten-
tonality usually involves stanng a forced choice between two doc-
trines, where the claim thar we-statements of inrention are genuine
expressions of a novel and anomalous collective kind of intention
is favored. The alternative to it in this instance is an account of col-
lective statements based on the idea that those collective statements
(statements about an orchestra, say), ought to be apalyzable into
an cnumerative list of statements of the individual intgntions and
actions of the members of the group. Iypical examples of this kind
of reduction fail when the objects of the intentions are rhemselves
colleetive. “T will play Beethoven’s Fifth beautifully™ said touly by
all the members of an orchestra, for example, allows for a lot aof
discord. ¥ The orchestra will play it beaurifully™ does not follow from
these individual intentions to play well, nor 1s it equivalent to a list
of the statements of individuals. The same goes for “We, the Dallas
Cowboys, intend to win the Super Bowl.”™ In this case the mdividual
analysis is excluded because only teams win Super Bowls. “1 will win
the Super Bowl™ is of doubrful intelligibility, and it becomes no more
mtelligible if repeated by each member of the team. Yer it would
be very strange o claim that winning the Super Bowl could not be
the object of any intention, individual, collective, or otherwise. 16 it
cannot be the intention of an individual, it must be the team that has
the intention. So it appears we are forced on aramimatical grounds fo
concede that something needs to correspond to the intention to win
that is not reducible to a series of ordinary individual intentions.”
1he problem then becomes one of characterizing these intentions
while mitigating the strangenuss of an intention without a normal
human intender; that is, having a single intention withour having a
single corresponding mind. The sinple intention J single mind model
would require an actual group mind. Sellars himself started out
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fascinared by a particular collective account of morality that appealed
to a form of the idea of collective consciousness. Tis Father.fm.d
wrilten a lengthy samd adulatory introduction to his mother's transla

L'lﬂl'l. ot a rext by Celestin Bouglé, The Feolution of Values: .ir;.rdfes ;';;
Sociology with Special Applications to Teaching (1926). The youn

Sellars not only read but extensively underlined this text, and m-a.r!.;ugi’
out many of its sources for further reading.' The text was an applica-
rion of the ideas of Dorkheim to the problem of moralicy, lna '\'1:11‘-':{'

Bouglé’s book was a substitute for the text that Durkheim himse.ll' I!.a&
waorked on and inrended to write at the end of his life, a Fr:q_{rn;mt of
which remains as “Introduction a la morale™ {1920, }Dm'lclfeim hal
developed an elaborate theory of the collective conscience, meaning
hml-_n a collective consciousness and a collective conscience , asa nui'
mative, causal, mental collectnive fact, external to the iﬂdi:-'idu'.]f bur
at the same time part ol his own consciousness or mind, rhat was the
source of TnU_raE constraint, and indesd of the moral intitions thar a
person in a given society had. Bouglé, like Durkheim’s other follow-
ers, accepted this account as expressing a core truth abourt the social
naturt of morality, but withdrew, as indeed Durkheim hfrns::H." had

from !.!]E' more explicit aspects of his earlicsr appeal to ideas a |'rnu';
collv;cnve mentation.” Ceneral to this vision was the imagery of coti-
straint that was experienced internally or mentally, but rxﬁerienced
as an external torce, and which conflicted with one’s individual
impulses. For Durkheim the mind was divided against itself, between
its collective elements and its individual ones. 1 .

Durkheim was regarded, and seems also to have regarded himself

as having sociologized Kant to have shown how the submission .rr:
moral law of the Kantian subjecr was better understood m [ErITS
of whar T have called local normativity, and thar the conditions of
moral experience were in fact social — meaning that the constitution

of morality was the product of the collective mental processes of
particular collectivities (cf. Schmaus 2007). It should be noted Lrhar
Durkheim was concerned not only o distinguish his own collective

approach to social explanation from social approaches, but also 1o

refect Eauc;ial approaches — such as those which appealed to prn«:eqqée
of social interaction and mutual learning ® Sellars can be undt:rst;_l-m;]
as having gone farther down the Durkheimian path, accepting rhe
substantive truth of the colleerive character of morality, but alss
rejecting the idea of proup mind thar the idea of r_"f:ullq_-c:h.-::1 intﬂﬂti{;lﬂ
seemed Lo require,

.':'-eIJallrs‘ﬁ actual argument, however, is conducted as an exercise in

analysis. He classified intentional sratements into subscrs, and made
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we-intentional statemonts into a subset of the class ol stalements
of mtentions thar mishe ealy be made by individuals, This avoided
treating them as the expressions of a mysterious collective being,
Yet the analysis led to very similar ideas. Sellars distinguished two
possible analyses of we-statements of intentions, the paradigm case
of which was “wi disapprove of women smoking.™ In one analysis,
the noncollective one, the statement is interpretid as referring o the
enumerated individual intentions of the members of the “we.”™ Tor
rhis analysis, a claim like ®we disapprove of women smoking™ was
simply a deseriptive generalization abour individual commitments
of some set of persons defined by the “we.” The “we” need only be
a hst of people. T the reference o others is simply an enumeration
of individual atitudes to women smoking, there would be nothing
added by the concept of “collecrive” because there would be nothing
explanatory that was added by the ®we™ to a list of * Joe disapproves
..., Bill disapproves . . ., Sally disapproves .. ." sentenees, Bor Sellars
thinks he has a decisive counterexample to this analysis: claims hlke
“we disapprove of women smokmg, but 1 don’t™ ([1956] 1963, 194).
This statement would be a contradiction under the first analysis:
the speaker 1" is part of the “we,” the “we” is a universal state-
ment or generalization about mdividuals which includes the *L” so
both cannot be true. An enumeration of individual intennions would
contradict a “Bill disapproves™ statement because the enumerative
statement “people in this group disapprove of women smoking™ is
a generalization about the auitudes of individuals, Sellars gives an
analysis in which the contradiction disappears because the rwo state-
ments of disapproval are different in kind: ®we disapprove of women
smoking” significs group disapproval, a collective fact that is univer-
sal and binding for the “we™ in question; “T do not™ cxpresses an
individual artitude, which 1s nor binding on and makes no reference
ter others. There 1s no contradiction because the two clauses are about
different kinds of facts.

If a statement abour collective intenmions s not & generalization of
the “Sam disapproves . . " “Sam believes in its legality . . .7 kind,
how does it relate w empirical realicy? The problem exists for any
form of the claim that there is collective agency withour collecrive
agents. Begin with the obvious: if there is no real collective agent,
there is also no real collective speaker who can express these inten-
tions in the authoritative way that an individual might be thought to
be able o express their own mrentions. To use the language of Kripke,
no one has the right to speak as a collective agent except the collective
agent. If the statements were simply enumeranive, matters would be
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different; it would be an empirical claim: “Joc this™ or “Sally rhat,”
Scllars solves this problem as part of his general account of collective
intention, but ir 15 a problem that recurs when the parnicular solu-
rions to this problem break down. The usual solution is 10 insist thar
there are individual speakers who can express collective intentions. or
whose statements can be assessed as expressions of collecrive int:en—
rions. This s Sellars™s approach: imdividuals are entitled 1o CXPriss
we-intentions hecause they are their own individual intentions. but
happen to have the form of “we” statements, Merely pnsm:ssin;; the
form, however, cannot be enough. Normally, claims abour Broup
intentions, according to Sellars, are related to some ordinary facrs
about other people: “the fewer the people in the group who believe p
or intend X do A, the less defensible becomues the statement thar the
group believes thar p or intends that X do A” (|1 956] 1963, 203). But
“less defensible™ is an odd construction: it implies thar ordinary [acts
ahout people point to collective lacts, but nor directly rather, one
I5 Il:mpﬂ:l:’] to say, in the way that facts indirectly supﬁnrr theorctical
CONSLILCTIONS,

Reference to other people is important here. Sellars is not a
simple expressivist, who thinks that individuals can authoritanvely
“express™ collective normative commitments without consideration
of any empirical facts about other people. For him, neither introspec-
tion with respeet to one's own intentions nor sociological inguiry
ahout the (enumerared) intentions of other individuals, nor the two
together, suffice to warrant claims about group or shared intentions.
50 what would? In gencral the problem s this: an individual inten-
tion, even one in a collective or “we™ forny, needs ro have some addi-
tional property, call it S, that malkes it actually collecrive or shared.
Searle tries to avoid this problem by making § into a “mode” of inten-
Iiir:uu, and denying that it marrers whether anyone else actually shares
it (1920, 408), Bur ro use a collective intention in an explanatory
way — for example, 1o explain a norm that is binding on memhers of
4 community — something needs to be shared in fact. So the problem
is how to ground claims thar intentions in the we-mode are in fact
shared. Even if we take intentional statements to he themselves epis-
temically unproblematic, we are still left with the problem of the
property 5, which is a factual claim abour others, accessible neither by
Mrrospection nor enumeration, which scems to need its own special
grounding. What would that grounding be? What sort of facis mirht
there be about §7

One answer to this is that there is no deep problem about S, 1f we
can know something about the intentions of others, we can know
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abour such things as their likencsses to ours, their complementa-
rity, and rheir mutual consisrency. This scems unexceptionable. But
empathy cannot tell us about anything other than the individual
-ntentions of others: it yields ar most an enumeration. And this is not
enough: cven an enumeration of intention statements in the “we®
form does not seem o be enongh for an acrual collective mtention.
Kelsen’s discussion of customary law shows where the problem is. Tf
all we had were a list of claims like “Jill prefers that people would not
sieal® we would be in the situation described by Kelsen, Kelsen was
not naive: his thought scems to be that if T believe that people should
not steal, | also believe that 1 should not steal. So this wish is a kind
of self-binding. But if it is self-binding it is not collectively binding,
And an enumerative list of self-binding acts that cxpress wishes about
what others would do is not the same as a binding collective fact,
o Kelsen is forced to make the problematic claim thart, m the case
of customary law, the wishes of individuals abour the behavior of
others, if they are widely assented to, add up to something binding on
all of them. A mysterious transition mMust occur between individual
wishes for others — for example, that they not steal — and something
binding on them.

Sellars does not address this transition problem. His key article
begins with the sentence ®My purpose i this paper is to explore the
logic of ‘ought” with a view o derermining the relation between it and
other key terms of practical discourse” ([1956] 1963, 139). In other
wordls, Sellars begins by privileging a description that is itself prob-
lematic. And the same considerations that have governed our earlier
discussions of this situation apply here. One can ontologize such
terms provisionally and attempt to provide a theory that grounds
them, as Sellars does. Bur rhis does nothing to establish the claim
that the concepts do some necessary explanatory work — that there
would be some sort of damage to the web of belief if these concepts
were omirted from our ontology. Perhaps, as in the casc of legality, it
is impossible ro avoid circularity n explaining them. But this would
just mean that in order to explain, one needs to place the facts under a
different description. It does not mean thar whartever odd explanation
the Faces under these descriptions require needs to be taken seriously
a5 an cxplanatory necessity, and taken to warrant claims for a novel
domain of facts.

This privileging of descriptions plays a major role in his argument.
e assumes that scatements like “we disapprove of women smoking”
are ought statements that express something that is universally
binding when shared by others. 50 he focuses on questions about
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how ane can be assured of the correctuess of these statements. The
rhinking is very Durkheimian, and not Kelsenian, It asswmes rl-;r:u- the
oughts arc experienced by people in the proup as oughts, and [h:n the
problem is to assure ourselves that we as members of |_i,||: T {‘Dj_"—-
rectly grasp this shared experience of oughtness needed for § ‘ﬂﬂ.'n'q
responds to skepticism about our ahility o make ]u.-'.ﬁﬁm;l. :;;Lal‘m:;
gl:mlr_ﬂ with arguments like this: if we can know H{Jm{’!{'hil.]g ﬁhour rh+:c
intentions of others, we can also know such things as whether uni\r&r—.
sal in LﬂlEin.llS‘ such as those expressed by an ooght, are shared (Sellars
[1956] 1963, 204),7 la short, if we can know another’s iﬂi’ﬁ.l'.ltjl'.n'.l Wi
can also know whether it is a universal intention, and if we leriow
the intentions of many, we can know they are sha::ed and thercfore
collective, intentions. , e
Sellars acknowledges that an individual may be deceived about
whether there are shared universal intentions in a give;'.l c:m:_: Fvena
m.ember of _rhe group “can be deceived about the group’s i‘.11'év£~nlti+t-m’E
{[!E!SEI_ 1963, 205). Bur ro make sense of error in a way consistent
with .!'h.’s amalysis, Sellars must dovise a novel way of talking abour
the difference berween a correct articulation ot these hltﬁlltiﬁr;q and
a bad one, and of justifying the claim that an indvidual mcmt:le‘r of
!'|'|r.: CCII"EC[I'I-'(: can speak for the collective in expressing the colleenve
intention. 50 he characterizes error in articulating a collective i.n Leri-
tion in terms of a new concept: the “genuinencss” of the statement
_f.-i:um{wuuxﬁ“ takes up much of the epistemic role of “sincerit "
in re}atmn to individual intentions. Scllars gmives a few 111'1.1L<: :ﬂm}:lr
genuineness, which he links to awareness of group mﬁmbﬂ:.ship as
when he says, “one who does not intend in the we mode, i.c has o
‘sense of belonging to the group® cannot have more than a “truncated’
undersraqdi.ug of ought™ ([1956] 1963, 205). So there can he ;run—
cated or meomplete understandings of ought that are not genuine
and they are not genuine becavse the individual intender has no wm;:-
of belt_:rngfng o a group. But this does not get us very far, h:.aq:au.s-'c.rhr.-
same issues arise with the distinctions on which rhe reasoning rests:
is the sense of belonging to a group an individual feching, or a feeling
aha,u[ a collective fact abour which one could be in E-rr:'n.*?' ilun’.'r. 'rhtr
notion _Gf belonging just another metaphorical way of talktjn.g almul.
something thar we don't fully understand, namely, co-intentionalicy?
Sellars says that a “person who shares none of the intentions of the
group would scarcely be said to be one of us™ ([1956] 1963 2{}’)}.
Ihis SEETS T0 imply thar sharing intentions is a feature of gm.u,pq and
a logical condition of an “us,” which makes these norions @ r(;ﬁlar
He makes the important point thar “the acrual existence hnl’ _‘d]:!n:lj
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universal mrentions s |not] a condinion of parliciparing in moral
discourse™ ([1236] 1963, 205). Getting to the point of agreement is
a task: mrersubjecovity of intention, 5, or real co-intending, is not
a given, bur an achievernent. But agreement doesn’t seem to ger us
any closer to collective facts. Agreement of a rough kind on certain
belicfs, which is still individual assent o these beliets, 1s nor the same
a5 a collective fact. Something mote is needed. The historian of phi-
lasophy and student of primitive thought Lucien Levy-Bruhl used the
Platonic term *participate™ in the same context, with the suggestion
that this kind of mystical participation was a distinctive feature of
primirivee mentality. Is that whar is needed here? This formulation ar
least makes it clear whar a genuinely collective fact would look like:
a univocal ought which different people have truncated understang-
ings of, who interact within a mode like participarion, as distincr
from people having multiple, distimguishable, bur more or liss similar
heliefs abour whart they are obliged to do. But this raises a question
about the empirical significance of this distinction. Are there facts
that distinguish the two cases?

This is a question Sellars docs not address, because he thinks the
analysis of “we disapprove of women smoking but I do not™ rules out
the only available alternative, But it should be evident thar there is a
problem here. ‘The difference between Kelsen's failed analysis of cus
tomary law and Sellars’s analysis is neghmble. Sellars is compelled 1o
concede that not everyone in the “we™ will share the umiversal group
ought, so, like Kelsen, he must make do with somerhing like over-
whelming majoritics sharing the sense of the ought. Kelsen’s individ-
ual’s wishes that people not steal arc wishes abour others. They just
don't bind them. Bur these individuals can certainly say both that “we
disapprove of women smoking” in the sense that the majority does,
and say that they do not, withour contradiction. bo there is an alrer-
native noncollective analysis of this statement. The argument needs
something betrer ro rule vut alternative explanations. One way out
of the question of whether there is an alternative noncollective expla-
narion is this: to say that such explanations are misgoided because
they reflect an external point of view, when the facts are anly visible
from within rhe normuative world in question. This argument serves
to immunize and circularize the explanation in such a way as to avoid
the possibility of an alernative explanation, by malking collective
intentions into normative facts. The mmuonized sense of normative
facts 15 this: such facts are normative in the sense of belonging to the
category of normanve as distince from the category of explanatory
and causal. This deseribes a closed world in which only norms justify
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norms. This was what Kelsen had m mind at various nmes when he
wished to construct a pure theory of law, meaning purely normarve
and noncausal. In the pure theory, normatve facts came into view
only in relation to orher normartive facts. Brandom has something
similar in mind when he reinterpress “Kant's original supgestion
thar freedom consists in constraint by norms™ so thar “the difference
between being free and not bemg tree becomes a social rather than
an objective difference,” His characterizing the difference ax “social.”
migans that it is a difference in terms of the normative distinctions of
a community that is itsell defined by being governed by these norms
(1979, 192). Brandom’s idea is that the normarive is not, so to speak,
conditioned on and cncascd i a ser of nonnormative facts, hut is
normative all the way down. If we trear collective intentions as a
transcendental condition thar is part of the meaning of “obligation,”
when we invoke an obligation we are also, necessarily, invoking a
claim about collective intenton. Collecrive intentions thus construed
would nor he an external, objective lact, bur a peneric leature of all
local normative worlds, analogous o a Grundnorm, whase specific
local contents, the specific norm-generanng collective intentions,
would be visible only within the framework of norms of the com-
munity itsell, as a condition of their normative character, just as the
Grundnorm is only visible by way of the face of legal vahidiry, In both
cases the facr of obligation as a collective reality is assumed: there can
be, by definition, no alternatve explanation thar is not normative.
Sellars seems to want to avoid this kind of logical closure when he
calls the capacity for participation a novel form of consciousness —a
very Durkheimian way of thinking. This answer also provides a way
of solving the rransition problem by locating it in a differenr process,
a process of change of consciousness into a different mode. The dif-
ference s important: Kelsen’s problem was to find a way lor wishes
ta become binding on others and not just self-binding. Gerring wishes
to bind others will not work. Bur participating in a binding form of
consciousness, if there is such a thing, will. Searle has a similar idea:
that we have a speaial biological capacity for going into the collective
ntentional mode. Sellars’s theory about the capacity for arriving at 5,
in conrrast, is a kind of social theary, nor very far removed from what
he read in Bouglé. For Sellars, the precondition for the form of con-
sciousness S is the mternabization of a concept of a group. A concept
of the group is “internalized™ as a concept of “us.” This internaliza-
ton prodoces a change in consciousncss which is, or permits, or in
Sellars’s mysterious term “becomes,” a form of inrending (| 1956]
1963, 203): this change in consciousness is the transition moment for
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Sellars. Tt s deeply mysterions, But Sellars wants to trear these as ordi-
nary facmmal claims: “internalization™ s a term lor a causal process, a
social soicnee term.

Internalizanon metaphorically describes a process of responding in
a way that shows that the subject has acquired attitudes thar are more
or less consonant wirh the group, Nothing about the process of inter-
nalization as it 15 ordinarily studied — for example, by testing people’s
artitudes in response to a questionnaite — warrants claims about
shared intentions or novel forms of consciousness. But the term,
problematic as it is, does point to the existence of a general process
of regnlarizing responses throngh social interaction, The guestion s
whether there is any empirical difference berween “collective™ and
“social” or “interactionist” accounts of these processes: those that
involve something like participation in a collective fact and those
that involve mere intersubjective agreement on a Good Bad Theory.
Durkheim thought, as Sellars did, that a new psychic unity (though in
Sellars's casc not a new psychic being) was created throngh them, and
that this was a normal fact, observable (indircetly) by outsiders, not
a “social” one in Brandom’s sense, visible only theough the norms of
the community. %o Sellars’s claim is closer to empirical science, less
immunized, and thus open to rival hypotheses. "

What sorts of things are collective intentions, and what
is the evidence?

If we think of the subject matter of co-intending — the collective
normative intentions themselves — as analogous to a theoretical
construction for which our only evidence is indirect, we place them
squarcly in the stream of ordinary explanation. Bur it scems that there
is an obvious alternative explanation for every supposed collective
normative intention: an explanarion in terms of specific enumerable
beliefs about the world of the individual members of the group — the
belicf, for example, thar the government is legal, that it is real, and
s0 on. These beliefs do not produce a new thing called normativity.
Genuinely shared normative intentions, however, do; they create a
new kind of binding thar is not individual bor colleetive. Bud if the
evidence of whar people say and do is indifferent between the two
explanations, why did Sellars supposc that there are such things as
collective intentions in the first place? If there can be no deasive evi-
dence for this hypothesis over its simpler rivals, why accept it?

As we have scen, instead of going down the path of thinking of
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these shared things on the model of theoretical constructs, and asking
what other explanations might be given of the facts thar are accessible,
Sellars Lries to And a collective analogue to sincere expressions of non-
collective intentions, and arrives ar the notion of genuineness. TTere
he does besin to sound like an cxpressivist. He delines genuineness
in terms of the logical relations between cerram claims, as follows:
“the rruth of *Group G intends thar people do A in (7 s a necessary
condition of the ‘gennineness’ of *People ought to do A in € said by a
member of the group” ([1956] 1963, 204). TTe concedes that

“wernnineness” is a more complicated matier than the candor or ahsence
of sell-deception of an individoal, One can koow that be intends that
people do A in €, and yet be deceived about the group’s intention. The
group has shared intennions by virtue of the fact rhat its members intend
fin the relevanr] made . . . But the fuct that its members inread in rhis
mode dos nol puarantee that in point of fact there are shared nten-
tions. (| 1956] 1963, 205)

Does this advance the discussion from where it was when we were
enumerating individual intenrions? What s the factual difference
between intending in a mode and believing? “In point of fact™ imphies
that there is some sort of [act (whart | have labeled §) abour group
intention to be deceived about, and thus genuineness cannot be guar-
anteed by anything in the nrennon isell. It has to involve the inren-
tions of others as well. So how does one “guarantee in point of tact
thar there are shared intentions™?

Sellars could have said something about empathy, or sympathetic
imagination, as Dorkheim’s sociological rivals did, bur he does not.
He relics on an indirect way. As we have seen, like those who appeal
o the notion of community and genuine community membership
as a source of epistemic authority about rules, Sellars appeals to “a
sense of belonging to 2 group” as a condinon for having more “marce
than a “truncated’ understanding of ought™ (| 1956] 1963, 205). But
what is “a sense of belonging to a group™ and whar is it based on?
Is it based on anything but empachy? Can it too be mistaken? What
epistemic claims can it be said to warrant? Tf there is no fact of the
matter about group intennons other than what is disclosed by (pos-
sibly mistaken) exprossions ol these norms, which Sellars calls “rell-
mgs,” we are worse of [ with the notion of wrongness and genuineness
them we are in the case of individual intentions. In the individual case,
at least, whart people do s related, though perhaps in complex ways,
tor the truth of their expressions of intenton. Their actions mdicate
whether they mean what they say. And we have claborate conceptual
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resources, including the folk rtheory of mind and a complex language
[or dealing with such things as weakness of will that allows us to
deploy this evidence, even it in the end it is nsuffcient to remaove all
conflicts among plausible ascriptions of intention. We also have some
sort of cmpathic capacity, and however problemartic this capacity may
b, it is assumed by Sellars and seems to be assumed by “community
membership” thinkers as well.

Marters differ in a significant way with respect ro S, and indecd
with collective intentionality generally. These arc not banal objects
of individual empathy, or even of the kind of empathy one might fee]
tor people whom one might identify with and feel solidarity with,
The fact that legal theory relics on fictional constructions of colleerive
will is revealing. T the real collective will was so easily accessible, one
would need no such fictions, and perhaps no explicic norms. Judges
would simply apply the colleetive will divectly. Te may be noted that
the philosophical tradition itself contains a developed conception
of the same material which trears it as something akin ro fictions,
Philosophers as diverse as (. 11. Mead and Slavoy ZiZck, who have
talked abour such rthings as the “generalized other™ or the Lacanian
“big other,” have treated them as psychological congtructions of
individuals that are causally produced in interaction, but not the sorts
of things that could be taken as mundane veridical facts. ‘The lace
that one can describe the actions of others i a way that makes rhem
co-intentional does not exclude the possibility that one can describe
them in a way that doesn’t make them co-ntentional yet allows for
the same resulr. This is precisely the possibility thar the sociologi-
cal (causal) concept of legitimacy cxemplifies. Instead of explaining
legality, as we have seen, one can explain something under a different
description, a “legitimate order,” factually indistinguishable from a
“legal order.” What is missing from the description “legitimare™ is
the (possibly nonfactual) notion of lepality.

The problem restated

Sellars sor the problem up by assuming (a) that the enumeration
analysis and the collective intentionality analysis woere the relevant
alternatives for accounting (or these statements; (b) that the onto-
logical model of collective intenders, however problematic it was as a
scientific theory (or as ontology), might nevertheless provide rhe right
analysis of a large class of collective statements; () that the problem
was soluble, or properly understood, as a problem of linguistic
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analysis; and (d) that the problem of collective intentionality had to
do with the problem of “ooght™ and that oughts were the result of
collective Intentions. | have argued with respeer to (a) that the funda-
mental problem is explanatory necessity, and that the burden of proof
for the collective intentionality argurment 15 to show that there 15 some
fact of the marter that cannot be accounted lor or understood in
rerms of an explanation that docs nor appeal to 8. 1 claimed thar the
gap berween the relevant evidence about what people say and do and
the “tact™ 15 large. Tsuggested that the supposed explanatory problem
is an artifact of description, and that wi have aleernative descriprions
that do not reguire collective intention explanations,

The problem of collective intennonality can be reformulated {(and
updated and generalized) as resulting from three conflicting groups
of considerarions, each of which has some strong associated intai-
tions. One 15 an intmnen of analytce philosophy — that commonplace
expressions need to make sense in rerms ot a relatvely simple analy
sis, and thar the ubiquity of an expression is grounds for thinking
thar it shouldn't be explained in terms of non-ubiquitous facts, We-
locutions are, as Margarcet Gilbert msists, pervasive (1996, 19). This
seems to indicate that they cannot be simply erroneous, and more
generally thar they cannot be understood to be based on some sort
of theory or ideology or coltural rradinion that is itself local. Tr also
seems o impl}’ that the URHECS cannor b 111::['{*.[3,; :{na]cgicﬂl exten-
sions of normal use. Each of these approaches o we-statements
would make analysis roo complicated. The second intuition is that
the theory of real social wholes, group minds and the like, s false,
or worse, metaphysical rubbish, and consequently the explanation
of the ubiquitous we-usages cannot be found there. The third inrui-
tion is epistemic: that if there is a property 5, it has to be accessible in
an orchnary way, through human interpretation. We come, through
expericnce of whar people say and do, to be comfortable with them,
able to explain their actions porposively and predict them reason
ably well. But nothing in this experience provides prounds for claims
about collecrive intentions in the relevant sense — rhat we have inter-
nalized something thar enrirles us ro “rell™ collective intentions, in the
sense that it grounds the claims thar an S relarion obtains between
the intentions of others.

The solution proposed by Sellars and the rest of the collucrive inten-
tionality school is to resolve rhese conflicting intuitions by making
we-statermnents anomalous, to accept the anomaly, and to demiysuly
it Is there an alternative that deals with the we-statements them-
selvis? Begin with a famous example. When Joe Namath was asked
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whether the New York Jers would be victorious over the Baltimore
Colts in Super Bowl 11, he replied, “I guarantee 1. The promise wasg
shocking, but neither unintelligible nor uninterpretable. Like almost
all promises, whether they involve individual or collective ouleomes,
Namath’s guarantee was implicitly conditional on various contingen-
cies — that the world would not end, thar the game would be played,
and, more generally, thar the usual sorts of conditions thar promise.
makers are held ro be accountable for would hold. His guarantee can
be understood as [ollows — “if my tcammares do whar 1 reasonably
belivve they will do, 1 promise that 1 will do well enough for my team
to win™. At no poinr in making this promise would Namarh have
needed to go beyond the individual, non-5, evidence abour his fellow
players (thar s, to say that this special kind of mtention was shared
with the individual members of the ream, and that he was “relling”
this in a genuine way warranted by his sense of belonging to the
group), or make any intentional claim about the collective object “the
team.” Namath was not making a claim about the relations berween
the intentions of the players, nor claiming to be a spokesperson with
special authority to speak lor the collective mtentions of the team,
There need have been nothing collective about the intentions at all,
He could have been as behaviorist as Quine abourt his teammates and
opponents, and merely made a commitment wirh respect to his own
performance, or even less — his guarantee would have been sofficiently
grounded by any cvidence that warranred a prediction that the Jets
would win. His promise did not need to be an anomalous promise, in
an anomalous collective mode. 'The sports fans of the day took it, in
any case, as his promise, a personal promise, as indeed it was.

One may notice some pervasive ambiguiries about claims like
MNamath’s, Surface grammar is often misleading. What appears 1o
be a shall statement (Namath could have said “we shall win® and
indeed is often quoted as having said just that) may be something less
— a prediction, to which the speaker’s only commitment is epistemic.
The same statement could have been intellisibly made by a hookie,
or a commentator. 11 i had been, it would have been clear that the
commitment to it was epistemic, and the response to a question like
“How can yoo goarantee itf” would be to cite the grounds of the
belief. The Tulfillinent of the prediction may as a matter of causal
tact require that various people have particular mrenrions, though it
may not. Ir could be that the statement is an entirely nommrentional
prediction about an objcer mdividuated as a ream. Or it could he
a statement about an object individuared as a team and endowed
by the predienon-maker with quasi-intentional propertics, such as

134

COLLECTIVE INTENTIONS

response to feedback that ascribed, analogically, “intentions™: such
sports phrases as “the Cowboys always find a way [o win” come to
mind. One may ask whether there would have been any difference if
Namath had said “we guarantee it.” Tt wonld be different if the “we™
was enumerative — it every member of the ream also puaranteed ir.
The grounds for that elaim would be thar each member had in Fact
done so: a banal empirical claim,

These sentences are related causally in such a way that there is
a striking phenomenon of interchangeability between them. Such
sentences as “the team shall win,™ *1 guarantee iL,” “we shall win, ™
and “we intend to win,” spoken by a ream owner or representarive,
all amount to more or the less the same thing, in the sense that none
of them is likely to be true without the others also being true. 'Ihis
puts such starements as “we intend to win™ i a somewhat different
light: the burden is to show that they are no mterchangeable for
causal reasons. There needs to be a causally relevant face that makes
rhem non-interchangeable, If there is no such fact, there is no special
mystery about what we mcan by “we.” 1 collective intentional state-
ments could be justified by showing that S /s causally relevant, this
burden could be met. Bur this returns us o the epistemnic form of the
problem. If we are unable to find a way o warranr factual clajms
abour 5in the lirst place, we are going to be unable to show that it is
L'ﬂug-ﬂ”}' T{'.!l:\'ﬂﬂ[-

Representation: Who has a right to “tell”?

The Namath example involves a collective aim, and not a collective
intention, A large class of we-statements, however, 7s intended to
express collecrive intentions. These statements pose their own prob-
lems. Sellars constructed, as we have scen, an elaborate way around
the problem that only a collective agent should be able to EXPress a
collective mrention or speak for a collective. The “tellings™ madel
involves access to some primitive set of facts. To make the parallel
between collective and individual mtention-telling succeed, it is nec-
essary to claim that genuine expressions in the we-mode are direct

expressions of commitments, So part of the burden of this analysis is

to make S similarly primitive, which is 1o say, independent of theories
of various kinds. In Chapter 6 T will discuss various cases in which it
dous make sense to talk in something akin to rhis way: claims abouor
the meaning of what L am saying and the terms T use, for example.
In these cases, there does seem to be some sort of authority that is
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not based on ordinary empicical inquiry that gives us a right to make
statements of this sort. The analysis given in that chaprer, which will
be based on empathy, might alse be applied to other claims of rep-
resentation of a commuomity, such as the representation of the emo-
rions or responses of the community. Bur a different group of cases
involving assertions abour representation works in a ditferent way,
Lo the beginning of this chapter, | menooned the problem of who
speaks for the collective agent as a motivation for bellars’s choice
of the notion of “telling.” “Telling,” in Sellars’s hands, involves 2
complex account of the way in which a sense of group membership
i a source of authority to speak genuinely about the norms. The
nature of these appeals needs some attention. Lhe argument from the
ubiquuty of these claims implies thar they must be i some sense true,
and deserving of a proper analysis — a general account for a gencral
linguistic phenomenon — rather than an explanarory social theoretical
account that treats them as local ideological tormations, or as part of
the content of the beliels of agents rather than of seme sort of general,
analyzable logical relationship, But the role of Good Bad Theories in
these cases indicates that these issues can never be simply grammati-
cal. Two things need o be said abour these nengrammatical issues,
One involves what might be called the ideational, the other the subi-
deational, By “idearional™ Tmuean this: collective claims are not hased,
as Sellars and others (notably Searle) often imply, on a “group sense™
in some sort of raw, preconceptual maode, but on a fully developed
set of ideas abour the group — a theory, if you wish, aboor the exist-
ence of nations, races, and so on. These ideas are Good Bad Theories.
The facr that these groups and the sense of group consciousness that
is connected with them are 1deational, that the group consciousness
needs to be tavght (and that the teaching precedes the sense or makes
an inchoate sense articulate as an idevlogical construction), thart there
are cndless variations on the theories that justify even such a notion
as nationhood, suggests rather strongly that these groups are objects
by virtue of the beliefs that surround them. Such beliels are social
constructions, in a banal sensc. Analyzing the claims made about
them, in the light of theorics about them, oughr to proceed not in
terms of some sort of alternative theory invented by an analyst, but
in terms of the beliefs themselves, RBelicls about the special proper-
tics of the persons speaking are not merely ornamental — they arc the
justification tor the “we” and the use of the collective voice, without
which the usages are unintelligible. Similarly, the idea that someone
can speak for “society,” indecd the idea of “soctety,” 1s an wlea with
a history, and not some sort of natural feature of social life. We are
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more used to the idea of someonc in authority speaking tor the thing
they have authority over, bur these sorts ot “speaking for™ relations
have an ideational - and typically theological — background as well -
in such ideas as the “head™ of the family speaking for the family, for
fmstance,

1l we-language is pervasive, in short, i is because the various ideas
that warrant it are commonplaces: that there 15 a8 huge vanery of Good
Bad Theories thar serve purposes of social coordination, of making
sense of social experience, justifying anthority, justifying claims to
Sl’jﬁﬁl{ FD].' 'Dtl'['E'L'S.| ﬂ['_l[l 50 "‘-I'_]rﬂ'l.. “I]T I'l'“‘h' {i{]{:ﬁ. nor moan I'I'r.'-]T rhl:}f AT
anything bur extended metaphors, or that they warrant a general anal-
ysis. Nor does it make sense to treat them as rrue. The idea of group
is mot a natural one, bur 1s rather constructed, ideological, and ofren
m:,.thi:;al; group concepts are perfect instances of Good Bad Theories.
The concepts of representation thar go aleng with them are Good Bad
Theories as well. This is not to say thar these theories are nor Good
Bad Theories abowt sommetbing. But the problem of representation,
and the justilicatory need for backing by theories of representation,
doubles back on and puts a ditterent light on Scllars’s analysis of the
basis of we-statements in feelings of groupness, Sellars is not so much
providing an analysis of the sources of normarivity as producing yet
another theory of representation, which 1s to say an account thar pur-
ports to authorize someone speaking for others, for collective ennities,
and so forth, Tt presupposes relevant content: it appeals to ideas about
collectiviey (hidden in the notion of group sense, in his case) that
are historical, questionable, and perhaps mythological, rather than
merely to mrrinsic nonlocal features of language. 'The same goes, as
we will see, lor an important argument of Brandom’s.

The intentional bias

The non-ideational or sub-ideational — the level signified m its vestigial
form by the term “sense™ in Sellars’s “group sense”— is nevertheless
relevant to an understanding of the ubigmity of collective langnage.
Tet us besmm with some cognitive science banaliies. Toman beings
bave very powerful capacities for emulation, mirroring, and therefore
empathy., Qur most important interactions involve these capacities.
We are probably disposed, ar some very basic, prelinguisnic, cogninve
level, to the following: to think of the world as made up ol agents,
which is 1o say anthropomaorphically; to seek agents behind resules
that could have been intended by agents, and ro objecrity the agents,
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imagine them, and identify them with something in the world. This
is a disposition that cxperience validates much of the time. Many of
the entities with which we deal arc causal systems endowed with leed-
hack, By the same token, many of the facts and objecrs with which
we deal could have been produced intentionally {or produced by an
ennty with feedback). “Coulid have been produced intentionally™ 15
a category thar is very capacious, if one allows for the intentions of
God and considers that people do not start out with a strong a prior
sense of the difference between something cauvsed by intenders and
something merely caused. When we tell a child wha has hurt herself
by running into a chawe thar the chair 1s “bad™ and punish it on her
behall, we enact a little rirual that depends on these banalitics. A hurt
is a “could have been intended™ fact; a chair could be a causal system
endowed with feedback. Only a more advanced knowledge of the
world than thar of the young child would allow us 1o comfortably say
which is which. Tf a chair can be so readily personified, or intentional-
ized, iris hardly surprising that collective objects are, or that we have
many claborate entrenched agent-centered metaphors for ralking
about the putative causes of “possibly intended™ outcomes.

This is one way in which we mighr armive at a sense thar there is col-
lective agency, and therefore real collective intenders, Kelsen, in the
second epigraph for this chapter, proposed a ditferent one. And there
are others. T observed my own children learning collective concepts,
andl it was notable that they first employed terms such as “team”
observationally rather than functionally, as in “we are on the same
team, we are wearing the same color socks.™ This is suggestive, as is
the fact that collective identities so often rest on external dentifiers
such as emblems. Persunifying the notion of team 15 a natural nexr
step. Collectivities are often personihied or analogized to the body,
as the group “Christian™ is understood as the body of Chrnist, or a
nation as the “body politic” or as a mother. Perhaps rhis is simply
because we choose to understand and communicate about abstrac-
tions in terms of personification or bodies because it is easy — we are
all embodied and are persons.

I'hese considerarions allow us to deal with a number of standard
examples in the literature. David Velleman gives the case of the dean
who asks the department what it intends to do abour a vacancy
(1977, 29). This is a query in the same class as a query about what
the church is going 1o do about something — an entrenched metaphor
with a meaning that is suthiciently fixed by virtue of the fact that we
have a theory of representation, of what it would be to speak for the
department or the church, that we have an e of who can give an
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answer to it and rherefore whar 1t means, This gives us an alterna
pve answer to the problem of ubiquity. We are cogninively disposed
to see the church, or the nation, or suciery as something that has a
purpose, and has a reality because it has a purpose.* Bur we should
not succumb to this disposinon to the extent of ontelogizing collec-
tive purposes. Ontologically, we can place these starements on a par
with those of an adult wha personihes a chair that they stumbled into
as a “bad chair”

Mevertheless, people do make serious claims about collective pur-
poscs. What is the status of these claims? One approach is to validare
[h{_']'ﬂ h:r' (J.TE! Wi“}.’. i T?Elr:l”lfi l]L’LWL‘CfI ||]E.‘H'| ."IT'Itl 'I'I'I-L‘!'Itﬂl I:_;{_}]]_-CEPTSJ ﬂ[ld
suggest that there is a “folk sociology™ that parallels folk psychology,
1f a case can be made for intentions as part and parcel of an indis-
pensable [olk theory, it s reasoned, the same case can be made for
collective intentions. 'This parallel, however, is defective. Although
it does appear thar somerhing hke intenconal language is more or
less wniversal (Needham 19720, there is no aniversal folk sociology.
Indeed, social concepts vary so radically — [rom totemism, o such his
torically specific ideas as the nation, to a bewildering array of ideas of
kinship — that what is more impressively consistent are the sources of
social metaphors, such as the bady and kinship. There s every reason
tir say that these claims are false or metaphorical (ie.. literally false
but with some rruc implications), and thar they have precisely the
same cognitive status as claims about God's will, speaking for God,
and so forth. It is only a prejudice of analysis that pervasive usages
of this sort cannot be dismissed as false, and that their pervasiveness
mians that they require a grammatical analysis. Tn shorr, there are
good cognitive-science reasons to expect “us” o personify sociery.
Knowing them, howoever, gives us reasons for doubting that the usage
poimnts to something explanatory, especially when it appears in such
a problematic form as a statement about a collective mrention that
is pervasively interchangeable with many other claims that lack the
prablematic imphcations of the concepr.

Explaining obligation: Analytic theory, social theory, or
circular definition?

The issue of theory-infection is relevant in other cases involving col-
lective claims. Consider Gilbert's summary of her analytic argument:
social groups are plural subjects; plural subjects are constirured by
joint commirments, which immediately generate obligations (1994,
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J68). In what sense is this an “analylic™ argument? Terms like
“constitute™ and “gencrate” are systematically ambiguous between
“produce” and “define,” so it is an important guestion. T s g
matter of term definition, the argumenr 15 analytic only in the sense
thar 1t 1s circular: obligations are obligations il and only if they resule
from joint commitments. Presumably this is not what is meant. Tf
we take “constitute” and “gencrate® as caunsal ferms, or Sﬂi'llf'l-hlng
akin to causal terms, this formulation is a rudimentary social theary:
a story abour how joint commirments simultaneously produce bath
obligations and social groups.

Wherther it is plausible as a social theory is only imtermic-
tently addressed in this body of thought, buc it is never far away.
*Obligations,” after all, are the subject of explanatory attempts, even
theories, in the social sciences, and these awempts compete with the
“joint commirments” explanation, though it is not always clear how,
since they are Lypically direcred ar other well-known aspects of what
is usually understond as morality and normativity thar the collective
intentionality account ignores. As | discussed in Chapter 2, the clas-
sical social theory accounts of the origins of morality were concerned
with “primitive” maorality. In primitive societies, people believed
in the existence of impersonal forces that would punish those who
violated norms, such as tabus, As we have already norted, even in
much more developed socictios, such as the communitics described in
Marcel Mauss's The Gifr ([1925]1967), the abligation to reciprocate
was was based on impersonal forces produced by the act of giving a
oift, which ebliged the recipient to give something back. An expli.q:ii
teature of these systems of morality was the insistence on their imper-
sonality, which is to say thar they are not understood by their adher-
ents as a matter of “commitment,” collecrive or otherwise, Promising,
similarly, is historically and ethnographically connected with oath-
tking, for example, in relation to ferishes or in leaal practice, itsclf a
paradigm case of invoking impersonal mocharnical forces of punish-
ment that will operate as a result of a [ailure to fulfill the rerms of the
aath. More generally, folk accounts of morality are bound up closely
with distinctive behiefs, often about God or magic. These are the
subject of epistemic commitment to belicls about impersonal forces,
rather than the normanve commitment to a common intention that is
central to this account of morality,

Suppose that we take the “joint commirments™ theory as an empiri-
cally meaningful account of morality, rather than as a closed and
circular scheme ot definitions making the account analytically rrue
{as would be the case if we tried to save the argument by claiming
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that concepts of tabie ave not really “moral™). Tr would be possible o
claim that the impersonality of moral forces that is such an impres-
sive fearure of these moral systems is simply an error on the part of
the participants, and that whar they are conceiving as impersonal
forces are mercly the reihed, misrecognized produces of their own
jomt commitments. Durkheim famously does something analogous
to this when he suggests thar the worship of God in primitive sociely
is o mischirected form of the worship of society. But Durkheirm had
a more general account of the nature of the collective mind that
would sustain the idea that individuals with their cognitive limita-
gons would Fail o grasp the reality of the collective consciousness
and misrepresent it to themselves. ln the hands of the thinker who
has to say, “well of course moral systems are the result of joint com-
mitments, after ;1", since evien the sl [atch sysem wonld un]}' wirle
il people were jointly (normatively rather than merely epistemically)
committed to it,” marters are different. This now seems to be a claim
impervious to evidence, true only by virtue of the meaning of the
terms, and thus nonexplanatory. At best it is a deflinition of morality,
and a tendentions one at thart,

Community reaction

As we have seen, Sellars uses social science language such as inrer-
nalization, and thus situates collective intentionality within ordinary
social processes, His "‘cxpﬂ‘s«aiviqm * meaning his account of rellings
EJ'I'- L{]‘"LL[IVL ll!ILII[[{![i‘l i‘! | EdLlUrll |{H|d. ﬁl |.'L"|“H:| LIT'iF'.lFr'IL.-I”}" COWTreCt-
able, and abour mmethmg tangible, Some of his uses of the notion of
collective commirment, however, involve virtual or hypothetical com-
munitics. The normal properties of a community m a narural sense
are captured by such definitions as the conventional social scicnee
notion that a community is dominated by relatons of face-to-face
I'I-'ITII 'I-.:lL'I"I(_}I'I Tl'l‘l\ l]'IHrI'I'IE.,:I]'I‘\h[ & d L"ITT'I-TI'IHI'I":," frnm . ti_ ["'r" ".'..’l'l'l(,h 15
dominated by impersonal relations, for example, the relations of cus-
tomers in markers or citizens in a stare. When 5Sellars describes Kant,
as Willem DeVries puts ir, in rorms of the belict thar “membership in
the maral *we’ included all and anly rational beimgs® (2003, 266), this
“moral community” is a virtual one. Sellars asks how this communivy
could be taken to be a real vne, and points ro two conditions: that “to
think of oncself as a rational being is (implicitly) to think of oneself as
subject to epistemic oughts binding on rational beings generally,” and
“the intersubjective intention to promote episternic welfare implies
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the intersubjective intention to promote welfare sans phrase” (1967,
VI, §144: 225, quoted in De Vries 2005, 266). Scllars himself com-
cludes thar although the brst of these conditions is not implausible,
the second, *despite Pierce’s valiant efforts, remains problemaric,
and without it, the argument for the reality of an ethical communiry
consisting of all rational boings, the major premise of which is “the
fact of reason’ remains incomplete™ (1967, VI, §145: 226; quoted in
DeVries 266-67).

| argued carlicr thar this discussion of community rturns the social
science notion of community on its head. A community is dehned by
ity acdherence to certain norms, rather chan che following of the norms
being an empirically observed property of the lite ot a naturally defined
group, such as a Gemeinscha(l defined by the fact of face-to-tace inter-
acrion. This assures that there are shared norms — they are there by
definition. But intersubjective relations, a “naturalistic™ fact, remain
part of the definition, however, and this is revealing, One reason such
riders need to be present is to connect the definition-hased notion of
community, community as detined by conformity to the norm, 1o any
actual community. This is 2 variation on the problem faced by Kelsen
in dealing with revolutionary legality. It doesn’t help much to have
a definition of legal authority that designates some set of people as
the representatives of the legal state if they have no authority in fact,
“Legality” would be an exclusively theoretical notion, and it would
be unclear what the point of the theory would be — one would have
A8 “'.I.'J.I'I}" peopi: rl.llll'lil']g, HT‘_'I'I,]TI‘(' as |L‘E:-]E l't:P'I'L'.SL’.'I'ImTiYES {}f Stabes
operating on different theories of legality as pretenders to the thrones
of Furope, with as little chance of having the claims accepted. Kelsen
admits that international law completely ignores such claims — thar
the raw sociological fact ol elfective governance makes revolutionary
regimes “legal™ under international law, More generally, there must
be a connection of some kind between the normative account and the
substantive thing it is an accournt of.

The connection between the normative community and the actual
community is made m different ways in different accounts of norma-
tvity, and with the same kinds of ambgnities between the norma-
tive and the factual accounts. Saul Kripke refers to community and
appeals to the notnion thar membership is decided by mastery of the
rules — a eircular, start-with-the-norms netion of communicy ratcher
than a sociological one. But his intention is not to provide an image
of an ideal or virtual normative community. It is rather to follow
Wittgenstein in describing acrual behavior, The Kantian forms of this
connection, however, are different. It was one of the points of the
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Kantian account of the limits ol reason to exclode as irrational — as
not part of the community of beings bound by the norms of reason
{or failing to live up ro them) — various religions doctrines of which he
disapproved, This intention led ro the incident in which the Prussian
anthoritics (correctly, according to lan TTunter’s 2005 analysis of
this case) disciplined Kanr tor the practice of theological disputation
under the guise of philosophy. John Rawls, similarly, has a doctrine
of political discussion in the public sphere as ranonal, but this s not
an account of what actually happens: Rawls excludes ant-abortion
political expression, which is a part of real, accepted political dis-
course in actual liberal democracies, as irrational and thus unfit for
discussion in the publicsphere, Kantians like Jiirgen [Tabermas regard
all actual present public-sphere reasoning as less than fully varional.
The ideal speech community provides the normative standard for
public-sphere reasoning.

The sociological conception of community and community norms is
this: norms are recognized by the sanctions thar are provided againsr
norm-violators. This “response™ notion corresponds to ideas concern-
ing error recognition. Error is understood, to the extent it is discussed
at all, in terms of the reactions to erroncous acrs — which might range
from incomprehension ro various kinds of sanctions, depending on
the Good Bad Theory that the members of the communiry are operar-
ing under. Tr may also be perceived, simply and pragmatically, in the
failure to get the expecred results from one’s urrerances. Durkheim
went so tar as to suggest that deviance was necessary for there to be
norims in the first place, 'The social science rradition makes a full ra ngre
of distinctions berween types of norms, between norms and vsage,
berween racit and explicit, and so forth. To the extenr rhat there is a
fact of the matrer about normative error, it is going to be describable
in terms of these dhstinetions. The crucial issue 1s this: someane needs
to learn the norms, and they must do so as the social scientist does, by
observing them as they are actually used, seeing what is understood,
what the reactions are, and then understanding them.

The more interesting question is whether the normative concep-
tiom can be characterized aparr from these considerations. Robert
Brandom, like Wirtgenstein and Kripke, wants to preserve a close
relation between the notion of normativity and actual practice:

That ir i actwal homan social practices which derermine the corsectness
as a linguisric performance of an utterance on some particular occasinn
is clear [row the fact that the communiries in question conld just as well
ust some other noise on the relevant occasions. (1979, 188)
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Correctness itsell bottoms out in community response:

Lo specify a social practice is just to specify whar counrs as the commu-
nity responding to some candidare act or urterance as a correct performe-
ance of thar practice. The ariteria of identity for socil pracuces appeal
tothe judgment ol the community (where “jodgment” here is not to
[ taken as entatling that the response 15 an explicit verbal evaluation),
What the communicy says or does, goes, as far as rhe correctness of
performances of their own practices are concerned. (1979, LES)

The issue for Tirandom is what “response™ amounts to: is it an objec
tive fact, in the sense of “objecrive apart from community practices,™
wr is it something that is “normative™ in a special sense? TTs answer
15 this:
The objective expression of a social practice is then a matter sunply
of being able o predicr when thar response will be elicited Lrom the
commnnity, 4 dilficult but not mysienous enterprise, But what if (he
response which for us identihes some social practice is nor an abjective
response, bur rather some performance which musre be in accord with
annthey social practice? (1979, 189)

He notes that il this second practice relics on eriteria or justifications,
there is “no obstacle to even longer chains, just so they terminate
eventually in a practice generated by an objectively characterizable
response” (1979, 189). The point of all this s that practices are nor-
matively connected with one another, not causally, so that practices
AT TIUI'T'HHt'i Vi,

What counts as correct 15 determimed by the community, in the
form of community response. This sounds like the sociologises® “sane-
tions” and reacnions, and in some sense it is — the “responses™ are
objectively chiracterizable. The responses, however, do not exhaust
the meaning of the practices, which consist in the mferential connec-
tions berween them, which are not causal, and are therefore, accord-
ing o the logic of the normarivist argument, normative. It would be
absurd, Brandom suggests, to try to characterize these faces in terms
ot predicrions, because “the objective description of a social pracrice
for a community for which such chains were the rule rather than
the exception (e.g., lingmstic pracoices) would require prediction of
everything anyone in the communily would ever do™ (1979, 159),
Does this argument work? The distinction between causal and nor-
mative used here is a staple of normativism, In this case there is less
to it than meets the eye. Brandom in cffect acknowledges that there
is a parallel causal process to the things he characterizes i rerms
ol inferential practices. Tle thinks that knowledge of this domain
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cannot be understood as cansal knowledge because it would reguire
something that is simply uwnattainable: predicnion of everything
anyone in the commumity wouold ever do. Brandom does nor explain
why partial predictions of what people would do are ruled out; and
he reserves tor himselt the possibility thar individuals operare with
parrial apprehensions ol linguistic practices. But for the learner of the
language, matrers are differenr. Predicting people’s responses s part
of the initial learning process, and must be, Moreover, it is expanded
on, and eventually becomes the subject of elaborare folk Good Bad
Theorics,

The problem with Brandom’s version of rthis account can be
seen most directly in the notion of community response, This is the
place where Brandom chooses to connect to the actual: community
responise is the thing that is wentical in the normanve and the objoc
ove, although for him the responses can only be undersrood properly
under their “socal™ or normative description, which preserves the
chain relations ol justification and interential connection underwric
ten by practices. But what is the “community® here? And what sort
of Facr is the crucial face of being “one of ws™ (1979, 193) thar it
consists in? Are these normative facts? Ts there a normative fact of
community to which the notion of “us™ refers? And what is a com-
munity response anyway? Is it normative or causal, or borh? We can
begin with the last question. Tn order for people ta pass from the
prenormative to the normative, to become one of “us,” to be mitiated
into a culture, as John McDowell says, or to go through a process of
internalization of norms through correction, they must first deal with
responses in a prenormative sense. They cannot do otherwise: they
lack anything normative to give themia normative perspective, This
also means thar the act of responding as experienced by the soaal
ized, initiated, normative person 1s ditferent from what is experienced
by the prenormative person —so that if it is both, iris not both for the
Prenormative person.

Allof this becomes less purzling when we try to get an understand-
ing of “community” and the sense i which of these are community
responses. In the hese place, in the experience of the learner, rthe com-
munity docs norhing as a community. Responses — sanctions, expres-
sions and acts indicating mcomprehension, punishments, and the like
— are adnunistered by individuals. Moreover, it 1s the rough kind of
mistake-hlled actual experience of the normal social world. Tr does
not come branded or divided into mistakes and correct applications
of rules, though of course it includes all the naroral indicarions or con-
comitants of error; the sanctions, natural signs of incomprehension,
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and the hike. So the sense in which communirics respond 15 already ar
a remove from the actual. Lhe uninitiated, noc-vet-one-of-us, prenor
'I'I"Ii-]T'i Vi r.lL‘T.‘\'I.}" li::-l'l'l'l'iT'lH, 1.1](_' TS I'Ii]h- £y 111 |KL' h“TTllflhng (]‘F Ti'll". ]_'_[]i_x L"jf
events they experience. Of course, these are not empirical claims — 4]
of this simply follows from the way in which the normative-causal
distinction works.

MNotons like “communicy”™ and “uws” are not primary faces, a
least For the vrimitiated. The social science dea of who s and is nop
a member of the communily, or what makes someone a member,
depends on what sort of community-like concept, what Good Bad
Theory or Theories ahout who 1% an “us™ are extant in the setting,
and on the facts that correspond Lo these. The sociolopical study of
community in the Unired Stares, for example, devived from a fascina-
tion with the conthers berwoen the residents of small towns and the
open country that surrounded them, which was a conflict central g
the self-conceprions of people who were economically dependent on
ome another, who shared cortain institutions and not others, and who
were connected to dilferent individuals. They drew maps that showed
such things as the location of the homes of members of churches, sub-
seribers to local newspapers, ownership of power washing machines,
and the like to show what kinds ol Tacts the ideslogical constructions
of “town” and “country” were working with, " Communicy™ for
them was not some sort of unproblematic natural fact, bur a Gool
Bad Theory about something tangible. The lact that philosophical
normativism relies on notions like membership in a communicy, “us,”
initiation into a culture, and the like is at least odd. These notions are
!}LEIEH 'I.I'\Llj A% Ana iUHJL\ Hi COOTRLE. RU[ ti'IL}' areta kif" dIFLL'I.!} 'I'-I T tl]_f_"
folk Good Bad 'Theories, and the analogy is to such rites of passage as
haprism, becoming a l:rar mitzvah (one to whom the commandments
apply), or getiing a driver’s hcense. Applied to linguistic normativity
or rationality they are just fictions, appropriate perhaps to the sk
of fashioning a normative lens, but at variance with explaining what
P{'{Ipll' E]LT!IH”}" {IU

It should perhaps be added that real and false ideas about groups
cannot be disentangled from one another. There is a kind of analogue
tor thi Baldwin cffear, im which whar s learmaed eventually becomes
instinct, which operates in relation o any eollective. On the one
hand, it is defined by beliefs thar are literally false and often absurd,
which irs members act on: that the persons in a tribe descended from
[}LU]:'J!L Wi"} LII]LTth FTUI'T'I- ThL ir'l'l'lh AL RO I!-]I'ULHI"IT 1'|'||| ar somme
specific moment in history, that they descend from people whao had
a covenant with Ged, or that they are bound together by legal facts,
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such as the signing of sports contraces, which themselves depend on

all manner of Retions, On the other hand, there can be something
like a group sense, an identity thar affects how people behave, who is
selected for the group, who s excluded. This sense can drive people’s
ideas about how their group memberships atfect how they behave and
relate to others whether or not any of chese ideas are true. And the
empirical facts of who they encounter, who they emparhize with, and
who they have a mirroring relation with, among many other things,
are affecred by these beliefs. 5o by noting thar the appeal to group
sense and conmunity reactions is a talse abstracnon of a complex ot
real social faces of interaction T do not mean Lo imply that these ideas,
as they arc held by the agents whose actions are being explained, are
without elfect. Bul | do mean to say that by using them as a naturalis-
[‘1L FLgIESE Sfﬂppﬁ"f I_H_ | ﬂl:_'rl"lTI"I.Tl".-i‘\r .-IT]-_,HTTI-LII' |.||L |I[}TI||r1[]\'|\i :1!1'“::”.\
to something rthat is not real in the sense it needs to be for the norma-
rivist argument to work — namely, as a hard facr outside the arcle of
normative reasoning.

What 1s the anderlying Fictual material thar is being constructed
through the analogy with initations info a community with member-
ship boundaries, rituals of taking into the community, commitment,
and so forch? Begin with the key issue of error, or the misuse of whart
Brandom thinks of as an inferential practice, which Brandom thinks
canmol be dccounted for causally, Tven the person wodded o these
analogies must admir that practices are learned, and that learning
has to be, by the normative hypothesis irself, done on the basis of the
“objective™ data of community response. Brandom himself acknowl-
cdges the reality and irreducibly nonnormative character of facts of
reaction, The responses and reactions are in the normal world of
explanation, and even for Brandom they are defimitive of the facts
about error. The idea of “community™ is an idealization. Learning
is a cansal process — oven for the learning of false beliefs. Mormarive
inferential relations, as they are actually operative in the social world,
are redescriptions of, or idealizanons of, causal processes. At no point
is a special new “normative” fact inserted into the relevant processes.
The same facts are redescribed in normative terms. These terms have
no special privilege. They do not correspond o an essence. There isa
nonnormativist alternanive description al every step.

The history of the social sciences is a history of emancipation from
the intellectual propensity to intentionalize social phenomenon — this
was very much part of the process that Weber called the disenchant-
ment of the world. TF we wish to understand prices in 4 market
economy, for example, we look for a visible hand, and finding none,
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tmagine an invisible hand which we can then explain in terms of h
mdividual decisions of buyers and scllers — which prodoce LE‘I:_‘ . t ]t:
thall an mvisible hand would have produced without an yunu.-i{%u[[
|ucnve_- or not — having had :m intention to produce those prices {l-';]I ;
speaking this way is ironic. There is no invisible hand. Oge of LI-TE
great tropes of nincreenth-century statistics was the image of a pe j
erful ruler who mandated the exact number of suicides every PU-W--
as though by law. But here the point, of conrse, was chat ri.wr;:: cfdjlci
have been no such ruler — bur the result, namily a pr&ﬂi;:rahiu I'lLII'Tl]u
ﬂ[. suicides, nevertheless occurred as a result of individual decisio -
with nocolleetive agency and no command. From the point of vi135'
of this massive body of intellectual development, the idea of cnrll::cr;:"'r
agency 15 anv archaism and reversion. -
The :dea_ ol separating the normative clement from the narural
lacts of social life has been an important motive in ethics at least ains
Rawls. Lt was prefigured in Kelsen's idea of a pore theary of lll['lj.'-.'i :
and it continues in such projects as Gilbert's. 'This project huﬁ:-v::’
makes sense only from the side of the normative. The l;nrmaii :
matural distinction vsed in this way is a normative cIiSLEm;tif:rE_
cfe-p-r_‘n_xhng on the definition of norms, or the normative theory rh: 1
supplies the normartive clements thar are supposed to be s a,rut cT
out and used to reconsteuct the phenomenaon free from uﬁtfm [isfi-:
or causal considerations, It is not an n:xp[anamr;}r distinction I'{mnd‘
m nature or social reality. Tt is visible only to those constructing
normative lens. oy

Notes

1. This is a siark, but nevertheless problematic, formulaton, for reasons that
will |.1<, explored briefly m the next chaprer. It should [!i‘l’h;lpi I ;mrmgl he:
that Kripke's uwn tormulation of the problem allows for the proap lI:LI::E
Fh.:']i[t.‘rl;’,'ﬂd in this way only when the relevam language pame pe:rnirs%jl: antl
It is 1ot L‘IF'JJ' that customary faw s such a langrnage pame, Cnnn;tituti,r;n-t]
mml'p:ﬂlﬁnpn, ]IH‘.';’{'.‘.."{"J; inight be understond 1o permil the npin.mn al tll:u
E:;L::.;;.mg majority about such things as the meaning of a constirutonal

2. A simple, standard statement of che problem is found in Velleman 1997
A dleman 1997,

3. One C i

3 El:;;vlj:_ll:]a}l:::};!.‘;{fﬂt:.-.rrq |_'-_ many ::I' the IIE')':H.IFI'FIIES here: part of an individual's

plaving ully™ is playing nendiscordantly, and that is 4 causal rather
than a granwmiarical Lact, Yo the meaning of this resul is not clear, 2 milnt t
which 1 will return below in connection with the problem of c{,Jitl-ct[,}-c a1 r.U
and collective gouds. But it is clear that having the orchestra Eh:r.-lF. ru::u.;lndl Ij;:
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«eate of nondiscardant playing is not the appropriate direce object of a single
individual intontion; ar least in the same sense that the bassoon player’s twn
playing is the appropriate object of her incentions,
The copy of this volume in Sellars's papers contams esiensive underln-
ing und markings. [“The Fvolution of Values.™ Wilkrid 5. Sellars Papers,
§899—1 900, asp199101, hook #779 in the list of annotared hooks, Archives
tor Scientific Philosophy, University of Pilisburgh.)
A discussion of Dorkheim’s model of mind can be found oy The Search
for & Methodolagy of Social Science, 1986,
e comnreast hetween the social snd che collective wppriaches is deeply rooted
i the history of the relevant disciplines. The first uses of the term “social psy-
chotogy ™ are by Durkheim®s rival and cnemy Gabriel Tarde (Kalampalikas
et al 2006, 28) and Charles Ellwood, a stcdent of Dewey and Mead wha
reccived a degree in sociology. Ellwood's dissertation on secial psychology
was published as soon a5 1t was written as a series of three articles i Albion
Small’s American Journal of Sociology in 1899, The dissertation contrasted
“mental phenomena dependent on s community of individuals™ @ “action
and reaction of mdividuals in g proup on ooc another”™ (1899, 656}, and
arsucd that the latter was fundamental, The texr contams the first use by
Ellwood of an “inter™ term, in tlas case, “inrerimdividual™ (189%a, 256), | e
was shortly to use “interaction of individual meods™ [1839¢, 100n1) il
“iptier-cerehral® 10 a paper on Tarde (1901, 741). This phrasing marked
what was the crucial distimetion berween ingeractionism and Durkbeiman
collective psvchology, thongh Durkheim is not mentioncd. The dissertation
was reviewed in the Ammed Sociologiges (Nandan 1980, 65-6h), where i
was dismissed for wang the rerm “social prychology™ rather thin “collective
pavehology.”
Metaphors abound m this arca, Raime Tuomela mears this individual aspeer
af the colloctive intention as a “shee™ aof 2 collecrive imention (Tupmela
2005 ). Gilbert speaks of the mdividual ineention as part of a pool of wills
dedicared, a5 one, to a goal (Gilbert 1990, 7). What the metaphors underline
is the thought that the collective intention is @ fact on its own, which the
individual intention partakes ol, rather than an agglomeration in which the
individial intention roains 0% identity,
‘I he arpument from ubiguity of course cuts hoih ways. The fact that discus
sions of the relation | have called S requires elaborate metaphors aboul the
pooting of wills and shicing of intentions indicates that these are not ubiqui-
pines. %o the contrast hetween the collective intentionality analysis and this
one s not between ane resting on ahiguious usages and another resting on
metaphors; bur hetween onc resting on unusiil metaphors expressing cpis-
temically dubions lacts and one involving ubiquitous metaphors rooted in a
commenplace copnitive sitnation.
But see Fingarette for the interesting argument that iniention is absent from
Confucian Chinese (1972, 17-36). Fingarctte also pives a depiction of
Confucian morality that is consistent with the comments made here abowl
motality, where he characrerizes the Confucian view of community as g Ty
fit i e
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The last three chapters have led to similar results. Normativist Argi-
ments either end up becoming cireular, typically because they involve
preferred descriptions of facts that can only be accounted for by odd
theoretical devices which we “have to live with,” orend up ina TUErESS
that stops in a fiction, such as the fictional notion of community and
membership found in Sellars and Kripke, a fiction that can only be
sustained by immunizing it from rival naturalistic explaations. It is
often argued thar these circles are not vicious, but merely innocuous
and inevitable, because they come to the correct result: there is no
way out of the circle only because reason sustains reason, as it should.
But the fact thar there arc multiple competing circubar arguments in
almost every domain in which normativist claims are made belies this
absolution. Bur this is not the last word, The normativist has a vigor-
ous, and superheially convincing, response to these considerations, I
would go something like this:

Al of the business about the fictional character of initiation, commm-
nify, and the like can be conceded. The important points nevertheless
resnaitr. Throughowt this treatment of normativism, the discussion af
the “sucial science” approach bas violated the basic rules of the game
of argument, The wse of notions like “belief” is a sipnul and exainile
of this vivlation. The term cannot be used meaningfully afrrt frome the
terms that connect lo it (and connect ina normative, fustificatory, way),
With such terms, along with intention, meaning, concept, and so forids,
one i i for a penny, in for @ pesnd, There is no talimg this and that —
belping eneself — frome the package of related voncets, The mam thing
that the concepl of belief requires is the most transparestly normative
philosophical concept of all: vatiomality. One cannol ativibute beliefs
oar the busis of utterances, of even treat the wtterances as mieiriingfel,
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without assuming rationality on the part of the speaker. And fhis
means assimnyg futentiontalily, concept possession, “concepts™ in the
Horaative sense, and all the rest of it.

The discussion af the social science approach, in any avent, cheats.
it s ol really a diseussion of social selence as a purely causal scientific
discipline, which would supply a real alternative. It relise freely on
nations like understanding, on geiting into the soul of a Jieglge, and su
forth. Understanding is a normative concept. Ube concepi of befief is
norntitive. Bracketing these concepts and freating them as Good Bad
Uhrewries (as a way of secounting for the banan and cultnral variation
fn the language wsed to express ihese ideas) is mitsleading. The core phe-
nomtenon of comprehension and wnderstanding camot be eliminated,
so there is wo point in bracketing or frunizing the usages in guesfion.
The metapborical langnage of “community,” “us,” “initiation,” can be
ridiculed, bt the thing the metaphbors are nsed to explicate, the fact uf
nastreal comprebension ird understanding, is veal, and it is normative.
If the sucial science upproach faced up to this dilemma it woild becone
clear that a regularities approach b rudes is required by a metaplivs-
ics that adnuls canses and excludes gensine normativiiy, and that this
approach produces descriptions of buman conduct, linguistic action,
and thought thal ave radically at variance with the things we want
explained. T} the social science approach accepted that wnderstand-
tng, comprebension, rationality, and the like were necessary parts of
social science knowledye, it would be accepting that it is a normative
enterprise, as Winch argued o half-centory apu.

Becanse of this dependence on understanding, the social science alter-
rative 15 not geninely indeprendent of wormativian, and thas not really
an alternative al all. 1t 15 completely parasitic un the very normative
language it pretends ta replace. True, it is possible to diserchant this oy
that add belicf - the divinity of the Emperor or the Grandnorm Comcef-
tion uf legality — and it is possible v show that notions like *commi-
nity” are idealizations of empirical facts. But wholesale disenchantiment
is ot possible, There is always something, such as the normative logical
relations of modal lugic, that is indispensable even for the most resolute
disenchanter. And even suel things as vansal relations, the stfrfrosed
alternatives tv novmative relations, cannol be understood withous refer-
ence (o the indispensable normative, conceptual element in cansal rea
soning, as the failure of disenchanters over the centrries {stech as Hime,
Conrte, Pearsun, and Russell) have shoton,

The example of logic shows the bankruptey of the social scieice
dapproach in the face of these isswes. The social scienve aprprroach
dﬁ’pL’n‘ﬂ'S o rf:d;:scrﬁ)iﬂg the Jacts ina nonmarmative Ly, The iorsg-
tivist asswmes that if a normative deseription is possible, it is MECESSATY
to decept it, and (hat failing to accept it means failing to accomnt fror
svanre surplus value. The social science approach insists that the suries
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is explanaiorily superfluous. But the normativist assumplion is correct.
I the cise of lople, wo external, cawsal reinferprelation con possibly
captire the refations in guestion. The only description that can caprtre
the relations is the normadive one, and this applies to rational consid-
erationrs generally. Nov can logie be understond as a wiatter of belief in
a fiction or as a false folk doctrine. The buck stops bere; with the only
tossiblecorrect descriptions of these facts, and the wvnly possille correny
descrifitions of the facts uf logte are- novmative. The project as a whole,
He any case, coniot sicceed, for reasons that bave boen faniliar stnce
Avistotle pameed ot thar to refute logic one needed logic, Ratiomality
is a wormative concepd, To rationally persuade apyone of amything
requiires an acceplance of e pormative deswands of vativeality and of
the normiativity of vationality.

Ervor aecounts, such as those that the social science gifroach
parrpints to supply, canmol work (o the way that wonld allow them
o supply a gennine alternative account, There are: many reasons for
this, [rovm the obrions thar “false®™ is fself o novmaiive concepl, o
sonre more subile bt powerful considerations established by Donald
Davidsan. Davidson showed thal massive exvor is anintelligible. What
this mmeans when we are discussing such interconnected “in for a peny,
i for-a pomnd " ways of talking as the intentional action framewvork
for tallking alt b comdrect, fs that they caimnng be “false,” There
miay b ndd accretions to this set of concepis, such as the religinns ideq
thai angels and devils prampr our bebavior i secret ways, but the big
conmected notions u||'" ffention, delion, he.‘ﬁi‘.‘ﬁ and desire could not be
replaced. At mnst they could be slightly revised. Consequently they
carinol be treated as Good Bad 'Theories, The fact ibal odd prinitive
gromps dpgrear o bave dartant concepts or lack some of these concepts
is of no significance — they bave to bave something like the functional
equivalents of these concepts or they wonld be ynintelligible to us, The
“in for a penny, i for a pound ™ character of these concepls also takes
the teeth from the charge of cirenlarity. There is no place outside the
circle af these closely linked concepis to go to find an explication, so
somre cironlarioy, or at least the appearance of circularity, is inevitable.
What is fmportant is recogmicing the inescapability of these concefrts,
and accepting it. Once this is nnderstood, we can also see that the alter-
mative ervor explanations the social science approach supplies are nol
relly scientific, but are just an applivation of the prefudices of nateri-
alist metaphysics. As to transcendental argunents, the were face that
there are many attenpted philnsapbical analyses, and that they conflict,
mians nothang: if the core things ave vight, and they are enthymenialic,
that is to say that there are suprbressed freesises needed to complete the
inferences they depend on, there bas to be something that s vight that
fills i the enthymenatic gapis. This is what the nurmativist acconl
seeks to suprpdy, and (o sugrpdy i o way that avoids falling tnto the trap
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of elaiming massive arror, which any alternative gcoonnt of our ardi-
mary reasoning swonlid bave to do. “Fundamentalism™ is just a product
of the rectgnition i there s no alteriative (o he acceptance nf miosl
of our beliefs s trie,

This, 1 take it, is the response that needs to be countered by a defense
of the social science critique of, and alrernative ro, normativisim. The
ey issues involve the related ideas of ranonality and understanding,
the senses in which they can be said o be normative, and rhe senses
in which rhe socal science account can be said to rely on normativity.
T chis hinal chapier, T will discuss the question of whether under-
standing is normative, and the sense of rationality that is velevane o
the problem of onderstanding, which 1 will call the “intelligibility”
notion of ratonality, as distinet from the more straicheforwardly
noriative peoblem of judging reasons as gond or bad, which involves
making dhstinctions among intelligible claims, theories, and doctrines.
This difference s central to the Kantian conceprion of reason, and o
what | have called “lundamentalism.”

The distinction 1s the analogue to the double sense of normany-
ity we have cncountered repeatedly in this book: for example, the
distinction between the sociological sensc of legal validity and the
genuinely nonmative one, The normartivist who appeals to the ndis-
pensability of normarive rarionality as the last word and strongest
defense of normativism argues that the buck stops with descriprions
of rational action that invelve the genuinely normative, judgment-
supporting sense of radonality. To put it more plainly, the normativ-
ist denies that there s a distinction berween “socological” ranonality
and rationality sans phrase. If there were, the same kinds of problems
would arise as arise in the case of law: one would be the explanatory
sense and the other would be an account of rationality, potentially
one account among others, outside the stream of cxplanation and
with a questionable connection to the world it explains. It is to this
distinerion that T now tomn.

What is Davidson’s argument about: Intelligibility or
rationality?

Much of the reasoning | have outlined here as the normativist’s
response, and cspedally the cruaial closing part relating to what is
intelligible, depends on a particular reading of, and endorsement
of, certain key texts of Davidson’s. These texts, as it rorns our,
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are closely related o the core issues discussed in Chapter 4. “The
Very Idea of a Conceproal Scheme™ ([1973-74] 1984) ntroduced
his attuck on the scheme-content distinction. Its treatment of errop
pointed directly roward Davidson’s most controversial claims, in
“A Nice Derangement of Epitaphs™ (1986), about rhe nonexistence
of “lansuage” as the term is usually understood. Davidson himself
thought the implications of his argument were radical, and specifi-
cally thought that the argument showed that it was also uninrelligible
to say “that all mankind — all speakers of lanpuage at least — shave g
commaon scheme and ontology™ ([1973-74] 1984, 198).

The thesis Davidson rejects sounds exactly like the thesis T have
put into the mouth of the normativist above. And this is an oddity
rhar 15 worth exploring. How did this paper become assimilated to
the conventional wisdom to which it was opposed? One can recon
struct this process as involving two main steps. 'The first was 1o read
Davidson as showing that translatability was transitive, If the relation
ol translatability were not rransitive, it would imply the possibility of
incommensurable schemes, and il it were transitive, it would imply
that vur standards are the only standards,! which in turn mmplied
that there wasafter all a omiversal scheme. Tull transinivity reguires
that a translation from Language L. to Language P woulll include the
translations that can be made inte L from Language N. If it could
not, this would amount to admirting that incommensurable schemes
are in fact possible. This interpretation was based on a particolar
limited understanding of Davidson's objections to the scheme-
comtent distinction, which was interpreted inorelation o independ-
ence. Davidson had shown only that there could be no imderstanding
of schemes and content independent of one another. Accordingly, une
interpretation was that he was proposing a novel “interdependence”
model of the relation between the two, rather than getting nd of
the distinction entirely (Hurley 1992, 99-101}. Another interpreta-
tion de-radicalized 1t in a ditferent direction, by suggestng that his
disagreement was with “the metaphors that susmin the picture of an
independent scheme and worldly content™ (Thorton 2004, 58) rather
than the distinction itself.

This reinterpretation was followced by a sceond step, of interpret-
ing Davidson’s explicit denial that there was “a neatral ground, or a
common coordinare system” berween schemes (Davidson [1973-74]
1984, 198; of. Tlacking 1982, 61) ro mean something like the oppo-
site of what it seems to say. Rather than taking it literally as a denial
of a common schemie, it was taken to rule our an independent realm
of content. Tt was then interpreted 1n terms of the Kantian idea that,
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as John McDowell put it, the world “cannot be constituted indeperid-
ently of the space of concepts, the space in which subjectivity has irs
bemg” (McDowell 1998, 309). This interpretation, though clearly
contrary to the main claim of the text (that thete could be neither
a single scheme nor incommensurable ones), was made plansible
through the (interpreted) claim that massive ecror abour widely held
beliefs is impossible. If skepricism about significant ordinary beliefs
is necessarily incoherent, this Fact can in turn be taken to imply that
various commonplace meraphysical views about ordinary beliefs are
warranteed,

The possible intransitivity of translation would be a refutation of
the idea that there woere no such things as incommensurable concep-
tnal schemes, and an affirmation of the necessity for one common
scheme, because the transitivity of explanation would require that
we had, so to speak, all the resources for translating all languages
in advance. Only this “condition for the possibility of translation”
would exclude a case of a Language A such thar the speakers of B
could translate from A into B, but could not ceanslate: A inm € The
exclusion of this possibility would mean thar in some sense whatever
resources are needed to translate A into C have ro already be there in
C. o the usual forms of this argument, this amounts to saying thar
“we™ must have whatever resources are necessary to translate our of
any conceprual scheme.

Error reconsidered

Davidson has a different and much more limited argument: if the
speakers of C happen upon speakers of B translating A, if they could
indeed translare B, they would, ex bypotbesis, be able to translate
these translations of A as well — the iranslations from A to B are alter
all m B, Why is this different? It has to do with ecror. For Davidson,
a translation is not merely the application of a translation manual
consisting of sentence correspondences. It is instead a combination
of correspondences and explanations of the failures thar oceur when
something is accounted true in one language and false in another.
Davidson’s central example is o paradigmatic error explanation:

I you see a keteh sailing by and your companion says “Look ar thar
handsome yawl,” you may he faced with a problem of interprerarion.
Ome natural possibility is that your friend has mistaken a ketch for a
yuwl, and has farmed a false belief. But il his vision is pood and his line
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of sight favourable it is even more plapsible chat he does not use the
word yawl guice as you do, and has made no mistake about the pesinon
of the jigger on the passing yache, ([ 1973-74] 1984, 196}

The hypothesis that he uses the word differently, in this particalar
lehavioral context, reguires us o attribute a whole ser of correct
belicts (anmd norms of correspondence, as Dhavidson puts it} to our
companion: that he or she sees thar the smaller mast is far 1o the
stern, that he or she is ralking about the same boart, thar he or she is
not kiddimg, or testing our knowledge of naurical nomenclature, and
so forth, 1 will have something morc to say about these supposcdly
enthymematic elements later.

The example clarifies why the possibility of “massive error” iy
excluded. The reason is simple, and has to do with the way error
explanations, such as this onc, are themselves constructed. They
depend on attributing correct beliefs that lead the person in crror to
the specific error that they make when they make an intelligible but
false utterance. The number of corrcet beliefs we musr artribute when
we artribute error to the false ones is high, And the more exrensive
the error, the larger the number of beliefs in the web of beliel we must
rely an to explain the error. Massive error is uninrelligible: making
massive error intelligible would require an even more massive pool
ot correct beliels o draw on to explain the errore Bul pretly soon
one runs out of correct beliefs ro provide the background that would
allow the attribution of the error.

Transtations are thus like theories. They already involve truth
claims about the world; they depend on the correctness of explana-
tions and of the theorics backing cxplanations of error, and they are
in this respect heir to all of the problems of theoretical explanation
not only i the sciences, but in psychology and for that matter the
social sciences, where thoy play a role in backing the explanations of
error that translations inevitably involve. The project of rranslation
is bound up with the rest of understanding, which includes making
sense of erroneous beliefs, mis-speakings in which what is intended
is nor whart is saiw, and the other intelligible errors that make up
the content of actual speech and action. This dependence on error
explanations and on the understanding of the intentions of speakers
iean thar translations, which are the core o claims about meanings,
are also characterized by the usual infirmities of theories: that they
are underdetermined by the facts, so that alternative theories may be
consistent with che facts, thar new dara — for example, new behavioral
evidence — may require changes in the theories.
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Davidson is explicit about this. The method forced on us by the
problem of interpretanion 1s 1o ger a hrest approximation by attribut-
ing to a speaker’s sentences the “conditions of truth thar acrually
pbtain {in our opinion}” and allowing for meaningful disagreement.
And the disagreements can wind up in a variety ol ways: if we are
in rhe position of the companion, we might find ourselves learning «
It'_hSUI'I .TII'I‘[HH 1."I"|I'_' d'iﬂ.l:rL'TH_'L'ﬁn hi_'l.“-'(_'L']'l |{L'iJ:|'I.L‘H .‘-!'I'H.I !r'.‘r'IW!H._' R'I'I(E rh“S weE
would resolve the disagreement in favor of the hearer. But we mighr
discover thar we have a disagreement rhat present data cannor resolve.
If we cut this reasoning down to the basics, we get something like chis:
terpretive charity is required by the economy of error explanations.
The term “charity™ means that we need to artribute rationalicy — in a
ol e :,-'l::l Liy I}L' {IL‘HTIL‘d — BN II'IL' '|".IL\I:}P|L' Wl i!1l:t.'r1'rr{:t, hilr wi ﬂlSU I:'IE‘E.'d
to attribute a minimum of error because doing so requires attributing
lots of correct beliefs, or beliets we also accept, as well. Among the
things we niced to artribote are the enthymematic clements mentioned
above, and indeed it is these elements that make up the bulk of the
heliefs that are needed to accounr for error and which cannot incelligi-
bly be denied on a massive saale without depriving error explananons
of the material they need for their construction.

The upshot of this for everyday metaphysics can be illustrared by
a simple example, Consider the Thindo behef thar the world is an
illusion, We have no trouble translating the relevant sentences, tor
the simple reason thar the translation manages to preserve all cur
ordinary beliets. Everything in an illusion appears just as the real
thing would — otherwise it would not be an illusion. My belief that
the coffee shop down the streer serves espresso survives whether or
not the espresso, the street, the shop and the rest of it are illusions,
|]l.'L':-l'L|H.L' Ih{"l'{_' i.‘\' Ty dii:fﬁr{_‘nct: I}L‘LWL‘L’H TL':-ll FlT'I'IJ i]ll]ﬁ.ﬂ'l':r’ ESP]'{’ESU UﬁlE[
than whether it is real. If we translate the terms, they reler to the same
thing, with the exception that we need to add an illusion operator to
cach sentence in the rranslation of the targer language, But the addi
tion does nothing beyond connecting the sentences to the belick thar
the world is an illusion, And what goes for illusion goes [or the rest of
metaphysics — the noumenal world, empirical reality, the phenomenal
world, and the rest of it There are no interesting implications of the
problem of massive error for metaphysics, since in these cases there is
no massive error, There 1s only a very economical kind of error, or,
alternatively, a kind of underdetermination, about metaphysical facts.

There is a question ol whether this holds [or the “fact™ of normativ-

ity itself, and here there is an ambignity. Talen by itself, it seems that
the pattern with normativity mimics the pattern for “the world is an
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illusion,” Nothing much changes whether we say thar normativiry is
a fiction or a false belicf along the lines of haw or fetishes, or whether
we say thar it is real. But if normativity in the requisite sense is part
of the machinery that allows us ro speak in this way in the firse place,
ramely, as a condition of interpretation, matters would be dilferenr —
it would be indispensable.

It might seem that we ought to get more metaphysical bang out
of transitivity, especially from the apparent requirement thar we
somehow have the resources for all possible translation in advance, in
some sense. But this is not the requirement it appears to be. Focusing
merely on the problem of constructing a truth theory tor a language,
and ignoring the role of error, obscures important features of transla-
rion, and also obscures the reasons translation does not require us
tor have all the resources for all possible translations — the resources
that would define the conditons for the possibility of translating all
languages, in advance. Just as theones in science grow, our theories of
error and our powers of translation grow in the course of translating
from one language to another, ‘This bears on the problem of transitiv-
ity, Davidson need only argue thar the augmented power of transla-
tion we possess when we adequatcly rranslare T from A enables us to
translate C from B, not that we can translate C with the regources of A,
What his explicit argument excludes is the following case: the speakers
of C claiming that they can understand B perfectly, bur not A as trans-
lated into B. This would mean that they couldn’t understand the cor
respondences and the explanations of error. Davidson’s poinr is that
this would be grounds for saying that they did not understand B. Bt
withour the learning and error theorizing we did when we translated,
translators starting with A might indeed be unable o understand C.

This suggests that truncating the discussion of rationality and trans-
lation into a discussion of the lixed (and pre-fixed) “conditions for the
possibility™ of translation is beside the point. The conditions of rrans-
lation are of a piece with and depend on owr ever-changing knowl-
edge of the world. But saying this raises questions abour the nature
of rationality tor Davidson himself, and about the larger problem of
normativity that the normative concepr of rationality points to. For
Davidson, “the concepts we use to explain and describe thoughr,
speech, and action, are irreducibly normative™ (Davidson 1999, 46(0).
What does this mean? Fven it we de-Kantanize the problem of condi:
tions for the possibility of translanion, 1t seems, we are forced back
mto another form of the scheme-content distinction by the assump-
tion of rationality and by the normativity of word-world relations, Or
15 there another, better, interpretation of these two things?
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Davidson’s actual comments are tantalizing. He does say thar inter-
pretive charity is non-optional and also sufficient for rranslation, and
he: does refer ro norms of correspondence, meaning by this somerhing
analogous to the coreespondence rules of the kayer-cake model of
scientific theories, He could have said, bur did not, that interpretanion
requires an assumption of rationality and an assumpnion of certain
common human norms of correspondence (1985, 22), and thar these
are both non-oprional and universal. Tnstead he says the following:

[he inelucrable normarive element n inerpratation has, then, owo
forms. First, there are the norms of pattern: the norms of deduction,
induction, reasoning about how to ace, and even about how to fel
given other attitndes and heliefs. These are the norims of consistency and
coherence. Second, there are the norms of correspondence, which are
concerted with the truth or correctness of particular beliefs and values,
This second kind of norm counsels the inferprerer (o interpret agents
he would understand as having, in important respeces, belicfs thar are
mostly true and needs and values the interpreter shares or can imagpine
himsell sharing if he had the history of the agent and were in compara-
ble circumsrances. (1983, 92)

‘I'he norms of correspondence are norms of interpretation, bur not
norms in the sense of rules that help deade berween interpretations:
they are instead a condition of making intelligible mterpretations in
the first place, which needs to be applied to make any sense vut of the
task of interpretation. Davidson characterizes these norms as provid-
ing “counsel™ to the interpreter: the counsel of nterpretive charity.
The norms of pattern correspond to the notion of rationality, But
they are not quite the same as the notion of rationality. There is 2
telling phrase: “necds and values that the interpreter shares or could
imagine himself sharing if he had the history of the agent and were in
comparable circomstances.”

What, we might ask, is smagination domg here? And there is
more of the same kind ol thing, as when he ohserves thar translation
requires @ command of the “multitude of finely discriminated inten-
tions and belicfs® required to interpret speech as a form of human
conduct ([1973-74] 1984, 186). This is a starthing claim: compare
it with the idea that whar is required to interpret human speech is
access (for example by a rranslation manual) to the normative rule
book governing the scoring system onderlying linguistic practice.
Davidson is saying something different, and decidedly nonbehavior-
ist, abour the kind of knowledge of other people that is required by
translation. What s required, in short, 1s empathy, empathy employ-
ing what we know about beliels, intentions, and values, what we can
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imagine ahour them, and what we could imagine abou responding o
a history we do notr have.
The problem of what sort of rationality (and therefore what leindls
of normative resources) is required to interpret orhers needs Lo bree
separated from this question. The problem of rationality has the same
double structure we have seen repeated in one context after another
n earlier chapters. There is un ideal normative form of rationaliry,
and there is rhe actual way in which people reason. The ideal forms
—logic or decision theory, fur example — are part ot the body of inrel-
higible reasoning, bur they are not the whole of it. Cerrain pittterns of
mference thar are treated as binses in the psychological hiterature on
decision-making are not only understandable 1o us: we can follow
thoughts of that kind, even if we believe them o be wrong or the
partern of inference to be defective. Aquinas, faced with the objection
that certain forms of sin scemed o be ubiquitous, and also therefore
ro be natural, was forced 1o appeal o the notion of the “fomes” of
sin. Natural rationality is full of fomes. But to understand and explain
human action one needs to understand the fomes as well as the idea]
forms. Tt is true, as Davidson notes, that the only access we have
to the biases of actual decision-making is through correcr decision
theory: our experiments start with the normative model af identify
deviations. But this is an inmocuous vse of these models, a vse thar
depends on rthe intelligibility of the model as an ideal-typification of
decision-making, not on its normativity in the STRONE SEnsc,

Intelligible error

Error is nor a behaviorist notion, It is normative, perha ps the root nor-
mative notion. So to say that considerations of error arc inseparable
from rranslation is to accepr the role of the narmarive. And of course
rhere is more normativity to he found in the conditions for translation
or interpremanion, Rationality is one of the conditions, and it 1s 2 nor-
mative notion. So ro say that assumptions of rationality are necessary
for interpretation scems not only to concede that some scheme-like
clement is necessary, but to refure Quine’s “Two Dogmas™ (1951)
and concede the Kantian point by resuscitating synthetic a priori
truth, Or does it? One way of putting this issuc is to separate Lwo
distinct aspects of normativity: one, the sense of the normarive as
binding, as ¢xrernal and constraining — the Durkheimian—Sellarsian
sense — contrases o a different sense, which can be labeled *intel-
ligibility.” We can call this second kind Weberian-Davidsonian.”
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parkheim was concerned with the binding ch;}ru_cter of obligation as

it was cxperienced differently in different societics. R'fi?"ulwr was tmn—

cerned with subjecoively meaningful beha vior, s:m_:l erh.thcr pro atem

of making the behavior of orher peaple 111r_q:illg1_|1|_u, s.:unell.ugg he,

like Davidson, thought l'ln:l_'l..'.*.'ﬁul'ﬂ]’_ meant u:ulalhgli_:-l_e fo us in our
awn terms.” There is o normatve issue here - !!I'ITR'“ij_.?l]'HlIL}I is alsoa

pormative noton. Bul icis a 1iiﬂcren¥ leind of normative notion rh:{n

correctness or rationality in the binding sense. Unders'_mncln_-lg .sub-
jectively intended meaming, o use the sLuudlan:I tmns!znrmn_nll "l;"u_-"E']__‘lf‘.l 5
phrase, is, ar least on the surface, a normanve matler as distinet trom
a Ll;:i:qll-::::s problem, like ‘_-."Ft-.bn::r‘s;, inwl'}lv?s the P"”’”.“.'” nfl iﬂitd{
ligihility, not the problem of supposed bl_i'l(l-ﬂ'fj_.{ HOTHS lhEI klil'I{ o

ervor that concerns Davidson is not deviation [rom rules, and there is
no constraint here, no disciplining by group reactions, as m Brandom.
But there is the following: the problem of making srnc.-?elll' understood
ro other individuals and of understanding !':_Lher individuals. There
are limits, but they arc the limits ot inn.-_l!aglhiht}’. To go beyond tl}lﬂse
limits, to speak umntelligibly, & to Ifml to be 11mhirsmﬂd‘ ro _fml ttn
achieve ome’s purpose in speaking. The urrors at issue m:cu.1 ;.-. en
the speaker has some sort of aim, bn_t _f:ui:-‘r to speak in a way fL m_r is
inrelligible. Explicable error is in’rulhgjl}le error — the kind o f_'..l ror
that we routimely repair in the course of interpretation, b_y reCOENIZING
whar the person was aiming for. [rans!nlmnl incorporaring a h”m[jh_
esis that accounts for the error and makes it intelligible extends © e
limits of intelligibility — extends them as far as '!m.y go. I_‘Jlavul:-:,:_m 5
impossibility argument is about the limirs :f{ |11L:?I|I1g1b11£r}f: TI‘I(:T; is no
language recognizable as such bu}rund the intelligible. But we do 11;;1t.
reach the limits of the intelligible withour {:h_nnt_nlﬂ}.-Ie;{teudmg rhe
readily intelligible to incorporate the less readily Imtelhglbh:: namely,
that which is not inrelligilble withour a hypathesis gbuur LTTOI, ﬁm.{d
these hypotheses about error necessarily I:El}’ on having already mﬂ!:._u;
other parts of the web of belief illFE_"lg]h't.‘. As werh:we_ secn, this
is the basis for the claim that massive crror is not intelligble: it is
not mtelligible becavse the hypothesis of massive error :unnuntii?
denying to the constructor ot explicable error accounts the mates i

needed to construct these aceounts, To explain the error of a sailors
failed attempt to keep the main from backing, we n_m:d Lo ﬂﬁSlllﬂliE
that he knows what the main s, has correctly perceived the wind,
knows what the sheets and the tiller are supposed to do, and so on.
'I'hese involve what Davidson calls norms ol mrrespum!n:n_cu. Il we
deny these “assumptions” (which are of course nor experienced as
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formal Fuclidean aces of assuming defininions and axioms, but are,
as a martrer of psychology, part of our empathic response to the situ-
ation of watching the sailor act), we open np rhe explanation of his
actions ro soch non-empachic, mind-blind hypotheses as these: he
is comrmunicating with Marnans; he doesn’t experience the wind
and sea as we do but in some unknown way. And these begin to hic
against the limirs of the intelligible, because they are explananions of
error that are themsclves barely inrelligible, or umintelligible to us, at
least currently.

The concepts-as-possessions picture is different from this pictore,
Error, in this picture, is nor an intelhgible mistake, a reparable failure
to use words as the hearer expected them o be used, bur a violation
of rulcs that are inherent in some sort of external structure — a failure
to accept a constraint. Bur this is an oddly rruncated picture of error,
because it leaves out the problem of intention — of the aim of the st
or the act of speaking. It assumes that the external constraints are
owned in some way by the person committing the ervor — that they
apply to the person speaking or acting. This is the point of Brandom
speaking about commitments. Without some such backgroond,
without the speaker accepring the rules, the “error” is merely error
from the point of view of an observer, s “242=5"an error? Not il it
s intended as a typing exercise, and the object was to correctly copy
the expression. Davidson's approach builds this problem of intention
mro the problem of interpretation imselt. Tor Davidson, interpretation
15 a hypothesis-testing epistemic process, in which we employ what
we know abour ourselves and our beliefs to construct accounts of
athers’ beliels that make sense of their behavior, Behavioral evidence
15 all we have, and all we want 1o explain, though we may employ
nonhehavioral terms, such as “belief” itself, in order o do the
explaining. Frror is mtrinsic to the process of hypothesis testing, in
the sense that we can get the attribution of beliel wrong, in which case
wie can't predice what others will do or say in a way that accords with
the attribution of belief we hypothesize. But there 1s more to it than
just predicting. We also want to make sense of the beliets as beliefs
— to make them inrelligible. 'l'o put the point in a way rhat will help
later, we want to be able to follow others, to follow their reasoning.
But this is inseparable from artributing belicts in the first place, so it
is normally not an issue.

Where do the grasp or possession model of concepts and rhe
problem of rules fit in with this account of error?? In terms of inter-
prefng other cultures, these things cannot come Arst, We cannot Hrst
grasp others’ concepts and then come to understand their strerances.
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Yet the possession model has a strong bias toward this kind ol [or-
mulation: if we are using a concept, it is because we have grasped the
rule behind it, Our grasp is presupposed, and it is a necessary condi-
rion for “really”™ using rhe concept. 'Lhis is the point of the celehrared
arguments about the regress problem made in the fivst chapter of
Brandom's Making [t Fxplicit (1994). Really vsing language, for
Brandom, amounts to being able to give justificatory reasons about
its use. The cham of justifications has to end somewhere. Becanse
justification is normative, it has o end in somerhing normarive: For
Brandom it ends in the normativity of language; which is in
made normative by our commitments to the score-keeping system
thar allows for the social regulation of error.

Davidson has none of this machinery. Why? The answer is closely
related to the reason he also lacks the Brandom—McDowell imagery
of constraint. For Davidson, not only does the problem of intelligi-
bility come first and get solved by the process of translation (which
resembles hypothesis testing), it ends there, The claim that the rule-
following, concept-posscssing model deals with something maore
fundamental, which is common to many of these interpretations and
dismissals of Davidson, depends on showing that they are necessary
in the first place. They are not, for Davidson. To deal with the behay-
joral evidence is not only enough, it is all there s, The whole machin-
ery of the concepts-as-possessions model 15 not so much beside the
point in relation to this eviddence (it is after all an attempt to account
for it} as it is unnecessary for accounting tor it. The accounting is
done once the beliels have been idennificd. There is no higher form of
knowledge about these behiefs that results from “grasping” the con-
cepts or having a normative commitment to them, and the like. The
only knowledge we have is this hypothesis testing — like knowledge.

For alien cultures, the normarivist is inclined to say, this makes
sense. We cannot penetrate their inner life, their normanve com-
mitments, their space of reasons. We can only make up hypotheses,
provide error accounts, and the ke, But for our own culture, we are
in a different situation. Qur statements about other cultures may he
behavioral and explanatory. For ourselves, as Joseph Rouse argues,
they are “expressivist™ (2002, 194). The reasons are our reasols; the
normative commitments are ours; we have privileged access ro them.
Davidson is having none of this, either. One of the most visible con-
sequences of the argument of “The Very Tdea™ is that the supposed
distinction between cultures — berween our concepts, our rationality,
and theirs — is eliminared. The difference is language, which is treated
in a demystificd way rather than as a mysterions order ol shared
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presuppositions. But any other explanation of “their™ heliefs 15 in
terms — those of error — that equally apply o the people in our own
culture using our own language. bo there is no “ours® to go with
the “rheirs.™ There s no collective fact of shared concept possession
behind their beliefs because there is no [act of concept posscssion
the Kantian sense in Davidson.

The full imphcations of this reasoning are drawn our in “A Nige
Dierangement,” which extends the use of the notion of crror to ordi-
nary lingmstic interaction {Davidson 1986}, When we deal with other
peaple, we are constantly doing precisely whar the anthropologist is
doing: we are interpreting their behavior, revising our interpretations
in hight of our atcempts to make sense of it, and attributing belicks to
them. These atmmbutions ofren mclude error hypotheses. We could
not lunction as language users or human beings without doing this,
Making inrelligible is a connnuous process. Making inferences abowt
what someone mtends to mean, whethor they are sincere, ironic,
speaking metaphorically, or erroncously, is ubiguitous, and a part of
every human interaction. Moreover, this process is logically funda-
mental and perhaps ontogenetically fundamental: logically, because
for the grasp model o make sense there is a two-stage process in
which the language learner frst needs to identify something — speech
as intentional and abour something — thar is later tully grasped.

Learning, including language learming, s an embarrassment to the
possession model. For Brandom, embracing the interdependence of
inferences about rationality, together with the idea of meanings as
rooted in normative practices of justification onderwritten by “com-
mitment,” forces him into the odd position of arguing that the prelin-
euistic individual does not have genuine intentions, which in turn
raises the question of how they could have genuine commirments.
Davidson avoids this problem by avoiding the collective possessions
model. Does he fall inco it in another form?

Doing without collective possessions: Is it possible?

Consider the demands and complexity of Brandom®s account in
Making It Explicit. Meanings are not something in the interactional
flux, but are rooted in a complex and massive tacit system of norma-
tive score-keeping practices which we have access to in filling in the
enthymemes ol ordinary specch, especially in the context of justifica-
tion. We and our peers in our linguistic community are committed
tor this system personally and in the collective voice, as with Sellars’s
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notion of collective intenrionality. This commitment, necessarily, is a
kind of blank check written by our prelinguistic and thus pre inten-
tional selves. We comumir ro a system in which individuals participate
ina way similar to participation in Platonic forms, which is to say
partially, since none of us has within ourselves all the meanings or
inferences thar constitute the coneepts making up the system. The
point of Brandom’s famous regression argument is to establish this:
justification has to end some place, bur the place it ends has to be
normative, and thus behind each rule is a normative end point which
is a commitment to a system of this sorL.

For Davidson, this whole machinery of a fixed set of normative
practices revealed in the enthymemes of ordinary justificarory usage
is simply unnecessary. We have no privileged access to meanings that
we can then expressivistically articulate, becavse there is nothing like
this — no massive structure of normarive practices — to access. [nstead
we try to follow our fellow beings and their reasoning and acting,
including their speaking: we make them intelhgible. And we have a
tool ather than the normal machinery ot predictive science that makes
this possible: our own rationality. Rationality is normative, but not
in McDowell’s sense, It is not the rationality of constraint. Qur only
constraint is the limit of our capacity ro make intelligible. There is
no gap between what we can recognize as intentional and meaning-
ful and what we can make mtelligible — thar 15 to say, what we can
follow, which includes imtelligible error. Justification has no special
status of the kind accorded it by Brandom. It is just another piece of
behavior: the child learns that saying “Why, mommy, why?* gets a
reaction. Eventually children come to tollow the answers, to make
them intelligible to themselves, and to provide them when elicited,
but norhing about this activity of giving answers and asking questions
gers beyond the behavioral facts, except for the matrer of following or
mitking intelligible.

For the normativist, this reply makes a (atal ercor: it falls back mto
a variant of the position they themselves hold: that normative rution-
ality is “necessary.” The fact that Davidson locates the relevant kind
of normarivity clsewhere — in the interpreting agent — is to fall back
into accepting the synthetic @ priori, which has to be rthe source of
these normative constraints. But it is worse than their own accounts,
because it 1s mysterious, groundless, and arbitrary. Moreover, they
would say, Davidson leaves vs with no account of the normativity
of that which is generally recognized as normarive: rule-following,
24+2—4, and so forth,

What does Pravidson say about this muare’s nest of issues? He says
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something about rationality and its normative characrer, bur nm
what the normativist wants to hear, For the normativist, ranonalic
15 itself a possession, an acquisition like a concepr but more Fm-u:l.q}-r
mcl—mztl, more universal. Intelligibility depends on something clse: the
ahilities we have to tollow the thinking of others. The child’s came of
“step on a crack, break your mother’s back™ is intelligible — intelligi-
ble error about the causal structure of the world, perhaps — but think-
ing that one can break a back by stepping on an inrerdicted crack also
represents a form of reasoning that we share with primitive people
and indeed all peoples, And it would be hard to construct a “theory”
of this kind of inference that would make it rational, .
H_ur it is also hard to construct empirical theories of humnan rea-
soning: what “empirical” rationality indecd is: how we actually
infer, rather than how we reason normartively. Worse, there is an
ndd dependence of empirical theorizing on normative theories of
rarf'mmliry, normative theories that are false as empirical thearies,
This was among the lessons Davidson learned in the 1950s doing
experimental studies of decision-making, Decision theory, which
is usually called a normative theory in this literature, is false as an
empirical theory of rationality,* People do not make decisions in the
way that normative decision theory defines as rational. But, as noted
“normative” decision theory is indispensable in at least this sense: tc;
study actoal decision-making it is needed as a starting point. Biases
and crrors arc biases and errors i comprarison to i, And there seems
ta be no option here. Without notions like bias we don't have a lan-
guage lor describing actual decision-making. There is no “empirical
theory” of decision-making that is an alternative to the NOCmative
account; there is only one that depends on the normarive theory in
this odd way. -
The normativist would argue that this is a case of @ frriori trurh,
Normativists read indispensable as necessary, and necessary in the
manner of syatheric a priori truth. Bor this case doesn’t fit the patrert.
Empirically, it is not truth at all, But it seems Lo fit with other cases in
which the theory is so deeply ingrained in our construction of £Impirt-
cal accounts that we can neither find an alternative to it nor dispense
wn_th .jl' Davidson suggests measurcment theory as an example of
this: it, too, is a case of empirical theory as classically understood
but as an empirical theory it is also literally false. The oddity has
been remarked on in the literature on resting the theory of relurJivity:
measurements were made in accordance with the theary that relativ-
ity was to displace, rather than in relativistic terms (Layman 1988).
What confiemed the theory were the errors that appeared vsing the
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old measurement theory, But this did not displace the old measore-
ment theory, which was as Newlonian as ever.

In the case of rationality, there is an analogous problem. The facte
rhar the theories we have of rtionality are falseas empirical theories of
human decision-making gives us no reason to discard them as norma-
rive theary, or to stop treating them as indispensable for our various
theoretical and even practical purposes. They are, atrer all, also parr
of thi umiverse of the intelligible. But this indispensability does not
confer on them any sort of metaphysical status, much less warrant
any sort of claim about the metaphysical necessity of the normative
as somie sort of special ideal realm cquivalent and coexistent with the
empirically real. Indecd, rationality has properties in relation to the
rask of making intclligible that point in a different direetion entirely.

The dilferent direction is to acknowledge the actual diversity of the
relevant kind of rationaliry. The rationality needed is “rudimentary™
(Davidson 1985) and the notion of reasonable beliet is “flexable
(Davidson | 1994 2005, 121) - very flexable? Davidson indicates how
Aexible in che following:

The issue 15 not whether we all agree on exactly what the nonns ol
rarinnality are; the point 1s rather thar we all have such norms and we
cannot recognize as thought phenomena that are too far our of line.
Bettier say: whal is too far one of line is not thought. Tvis only when we
can see a creature (ur “object™) as largely rational by our own lighes
that we can intelligibly ascribe thoughes (ot ar all, or explain its hehav-
wr by reference ro its ends and convictions, (2004, 97-88)

The contraposition of this shows how flexible the notion of rational-
ity is for Davidson. Tf we can recognize something as thoughr, it is
“raional™ in the relevant sense. Recognizing somerhing as rational
15 a matter ol being able o follow someonc’s thought — to simulate
his or her thinking well enough that this individual’s differences can
be allowed for as normal or explained, and thus made intelligible as
error, The normative element is not rigidly fixed, unarguable, or even
iree from conflict berween the kinds of inference that we can follow
but which also lead to conflicts. 'This is not the kind of rationality that
provides the kind of constraint and ulomare justificatory ground that
is the concern of Brandom or McDowcll, The only constraints are
interpersonal; we are constrained in our understanding by the limits
of what we can follow and we are constrained in communicating by
the limits of what others can follow, and constrained in what counts
as thought by the requirement that for something to be recognized as
thought, it must be the kind of thing the recognizer can follow.
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Whar 1 am calling “following™ s whar Davidson trears as an act of
imagination (1985, 92). This s something ditterent from “possession
of a concept.” The substance of following is [rankly psychological,
rather than normative in the sense of Brandom, McDowell, ar the
rule-tollowing hierarure. It is perhaps best understood in rerms of the
idea of simulation in cognitive science. And it is this idea that sulfices
to account for our capacily ro make sense ol others, to account for
mteHigibility as distinet from beliefs about rishrness. This is whart the
rule-following literature stumbles on: it cannor distinguish frossession
of a rule shared with others from following another's thinking. Partly
this is a matter of the diet of examples: following the idea “addition
of twa™ and possession of the tacit rule governing it if there is such a
thing, arc the same; translating and possessing, however, arc differ-
ent. Davidson could simply make the point that following is basic ta,
and suthcient, for both. Our capacity for learning the rule of adding
two is our capacity for following the teacher, and there is no addi-
nonal mystery. We do not need an additional concepr of possession
ol tacit objects to account for the behavioral facts. Nor do we need
some notion of the intrinsic normanvity of a role, a notion of com-
mitment, or any reference to community. The concept is “social,”
but only in the interactional sense of social, rather than the collective
idea, the idea of shared frameworks. We are, as individuals, following
someone else, and getting feedback from our interactions that reas-
sures us that we are following them suthcientdy to say we understand
them, but the web of helict that we are constantly adjusting and read-
justing in the course of intwraction is ours, not a collective face that
15 external and constraining. Simulation is also not a causal idea — it
15 “normanve” in a speaific sense unlike the Brandom or McDowell
sense, not somerhing external and constraining, bur linked to the
AENC'S OWN CAPACITICS.

These capacities are naturalizable, not in the sense of the reduction
of intelligibility to cause or regularities, or the elimination of intel-
ligibility, but in the sense of “disenchanted.” The ability to follow
is a capacity of beings with brains with particular kinds of neurons,
perhaps, in this case, mirror neurons or the mirroring system, rather
than souls participating in the torms, or slates being inseribed on,
Part of “tollowing” is tollowing the thoughts and utterances of others
about things in the world; so the world is already present in follow-
mg. “Representing” and similar philosophically mysterious acts are
transtormed when ir s recognized that representing is an interactional
act, sumething done by someone for someone else, within the limits of
what the second person can follow, rather than some sort of abstract
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comtacr berween the mind and veality. And it is these limits, and only
thest limits, that are the limirs of reason irsclf.

Evidenz and enthymemes

Dawvidson, as | have quoted him, does not snggest that possession of
“rationality™ 1s sufficient for interpretation and understanding. But
he dispenses with the machinery of a common coordinating system by
virtue of which we understand one apother, For the normanvist, this
produces a major problem. Unless there is a universal coordinating
system, what does the coordinating? What does the worl of assuring
d'l:-!!_ W]J.E‘]]. We S8 Or hf‘ﬂf sum{‘ﬂling, Urh[:'l'!'i .‘:i].‘\'(} OGO I'H..'E'lr Thl: S
thing? That when 1 speak meaninglully using some language, others
rerricve Lhe same meaning from my speech? We can pur this objection
in the form of a screed.

The strateey of this approach to prize itelligibality apari frome vation-
ality and from the wniversal and local coovdinating systess doesn't
change anything — there is nothing to fmtellipibility that is not given by
rationality. That is the whole lesson of Kant! Intelligibility wmeans jos-
fification, fustificarion reguires rationality, and rationality reguives one
comnon nonmalioe coordinaling systens at a time. O course the wation
af justification leads to a problens abont regresses, and we can quibible
aloit the end point of regresses and what regresses matter. Dot the end
praind bas to be justificatory, and therefare povmative, and ot cansal,
Nations like “fullmeing the thowglt of drother™ amd “enpailiy " iare
ot poing ta belp. They dépend on the notion of interiion, and infention
depends v rationaliy, the ratiowality of the velation betipeen rten

ticin and acifon, and is ihus inescapally wormative, To forgel that 15 to
fall tuto psychologism, and psychological fucts can’t justify. Of conrse
preaple will farl to e up to the constraints of rationality, have weak-
ness of will, and so forth, There fs wto sderstanding antside of bnten-
tict: intenitiont is inescapable. 1 s ot a Good Bad Theory, bl pari of
the concept of waderstanding itself. And it is novmative. Even “socin-
Togical® substitntes for inteniion, sucl as Weber's notion of suljective
meaning, vegiive the notion of meaning, wihich i not only novmalive
buart intplies the existerce of a normative system that makes things
meaning{ul, Aeknowledging these things is the only path o abjectivity
and trith, bath of which are normative notions, and botly of which ihe
stpposedly “alrernative™ accowunt relies on — and it is secking obijectivity
and trutly, if it 15 really science. The need to end regresses means that
the regresses have to end some place, and [or the results of any claim to
be abjective, they must end in some conmon structure or coordinating
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systent winel is mormative, and has to be normative o feestify anvibing,
to validate even an cwipirical claim. '

Is there a meanmgful response to this?

There is an answer, which can be given in rerms of two philosophi-
cal concepts, both of which, as it happens, figure in the social science
tradition in a prominent place: the methodelogical intr wluction
to Weber's Economy and Society ([1968] 1978). The LONCEpTs are
empathy and Evidene. Tvidenz, for most (but as we will see, not all)
ol our purposes may be translated as obviousness. Both terms have
had a bad press. Empathy is usually understood as a weak EpIsternic
reed, which fails to warrant wuth claims about what is in anorher
person’s mind. Tt is dismissed as an internal fecling rather than g
proper experience of actual facts about other people. And itis a poar
guide to causal relations, just as introspection is. Arthe same time it js
unmecessary and irrelevant to anything normative or ratonal, which
must be understood as removed from the realm of the subjective, Yer
empathy in some sense, namely the sense associared with following, is
hard to get rid of: in order to understand or learn from sommeone, in
the sense of following someone’s reasoning, it seems thar some kind
of empathy, some sense of having the same thoughts and rtcognizing
the: other’s thoughes as thoughts like ours, is indispensable.

Fvidenz, as a philosophical concept, derives from the Cartesian
notion of self-evidence. The relevant feature of evident CONCEPES is
that they arc clements of inferences, but they are nor inferred From
anything themselves, Usually, and problematically in Descartes case,
self-evidence is evidence to me, as an individual, Frans Brentano,
the source of the modern form of the idea, formulared it d ifferently,
and the difference is significant in relation to em pathy. The two ele-
ments of his idea of Fridenz are (1) that which is evident must also be
evident to others, and (2) ro be evident is also to be something which
cannot be [urther analyzed ~ it is the obvious, that which follows
naturally. Ewvidenz is philosophically problematic becanse of this
feature of unanalyzabiliry: that which is evident can never be further
established. It can’t be derived from anything else, bur neither can it
be gotten rid of and replaced. Bur the same feature assures its inelimi-
nability. The denial that there is such a thing as Evidenz gets caught
in.a vicious circle — is the denial evident? If so, it refutes the denial.
Lf not, we face a regress, and we must ask ar each point whether the
geounds tor the denial are evident. T'o prove that there must be such
a thing as lwdenz or to argue against it presupposes thar something
is evadent, either the claims on which the denial is grounded or the
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vahdity of the logical connections between the claims in the argument
being made against it .

The bad press for Fridenz in twenticth-century philosophy was a
result of Frege’s and Husserl’s critiques of psychologism and rheir
insistence on the possibility of some stronger kind of grounding — in
Husserl's case, Kant’s apodictic certainty, with “consciousness of
their necessity™ ([1786] 2004, 4:468). Frege's argument was that
there is a difference between trath, such as mathematical and logical
truth, and taking to be troe — which is precisely what Evir{'eﬂz 1
concerned with. This difference, for him, is related to the difference
between what people do and what they ought to do — to normativ
ity. Arithmetic, for him, is a normative science, What people beheve
about natural numbers has nothing to do with the truths abouot them.
Even a community of arithmetic users could be wrong abourt doing
sums, or could do them incorrectly: nothing depends on what is in
their heads or whar they do. Evidenz s straighttorwardly a fact of
psychology, a fact about people and their “takings Lo be.” 'llhes_e
facts A into Brentano’s category of descriptive psychology, which is
phenomenology without the transcendental arguments thar r.hn:ru s a
structure of Aixed and discoverable presuppositions of the experiences
that descriptive psychology describes. _

Trege treated this approach as an error, the error of psychologism.
Psychologism is a shadowy and confused notion, a name for an error
it is far from clear anyone has made, but the core of the critique of
psychologism is the idea thar psychological facts, such as facrs about
what is taken to be truc, are not evidence of truth, and that, more
generally, psychological facts are irrelevant to ]'usliﬁc;lnilnn. 'lfr]e con-
ventional philosophical view is that there are two distinet ]ct_n{ls_ of
facts here: normarive faces about logic and reason, which do justify,
and psychological, causal faces thar fail to justify or warrant ﬂil}'[lrliﬂg.
Justitving and warranting are normative rather than causal }'elarmns,
Facts of psychology are causal facts invelving cawsal relations. T!1_r:
error of psychologism is of confusing the “true” with the psychologi-
cal fact of “raken to be true.” But being true is independent of being

taken to be true. Thus, as Frege puts i,

It being rrue is thus independent of heing acknowledged by somebody
or other, then the laws of truth are nol psychological lavws: they are
houndary stones set i an erernal foandation, which our thonghr can
overflow but never displace. (] 1893] 1964, 13, sec. xvi)

Frege himself has no solution to rhe regress problem. As he concedes,
the basic laws of logic cannot be justified. Logical justihcanion comes
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to-an end when we reach these laws. To argue thal our nature of cop
stitnfion forces us to abide by the laws of logic is no longer a logical
justificarion, but a change in subject from logical to psychological oy
biological considerations. (ICusch 2007, Trege |[1893] 1964, sce. xvi-
xvii; cf. Knsch 1995, 30-41). S0 in a sense, Brentano’s point stands
— there is no getting rid of Fridens or something like it, because even
on I'rege’s account we must take these laws to be cvident.

Warse, even Frege must resort to psychological language in his
disciyssion of concepts ([1893] 1967). People must somehow relate to
these concepts in order to understand and use them. So he NSES 4 term
that appears repeatedly in the analytic tradition, “wrasping,” This
lerm s a surrogate for psychological terminology, but it is loaded:
it makes sense only if there is something to be grasped. Bur it is dif-
heult 1o see what grasping consists in other than the achievemenr of
Evidenz described by Weber and Brenrano. If the only differcnce is
that grasping implies rhar there is something being grasped, the usage
18 misleading: it pre-decides the issue of the nature of concepts and
conceptual experience in favor of the idea that concepts are exrernal
and objectlike. Tf we rerurn to the point where this particular intellec-
rual shorecut has not gained currency, it becomes apparent that grasp-
g and Feidens are closely related ideas — purhaps ind$stinguishable
in practice (though as we will see with ditferent implications in rela-
rion Lo rruth). And this apparent indistingmshability points to a set
at possibilities. Brentano’s solution ro the regress problem is to end
it with somerhing that is not hidden bur evident: a set of premises
for arithmetic, for example, that are not part of ordinary practiced
arithmetic.”

IF we understand cvidence as “evident o me,” the objection chat
taking to be true and heing true are different makes sense — something
can be evident to me but still be wrong, “Wrong™ would mean that
someone could be right, Bur Brentino excludes this possibility. He
points vut that

One wsually says “This is evident™ and not “This is evident to me,”
Probably because of the faith thar what is evident e Is evident to
all. ([1930] 1966, 126]

ITe also says,

Lruth pertains o the judgment ol the person who udges correctly - to
the judgment of the person who judges about a thing in the way in which
anyone whose judgments were evident wonld iudge abour the same
thing; hence it pertains (w the indgment of one who asseres whar the
person who judges with evidence would also assert. ([1230] 1966, 122)
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Fridenz is thus a judgment abour whar “anyone whose judgments
were evident would judge.” In shorr, it is a claim about whar others
wonld think — an empathic claim. 1 it is correct, it would exclude the
possibility traded on by Frege's eritique — as well as the ralt of similar
arguments associated with Kripke's crypric commenr about roles
that everyone in the community could be applying incorrectly — thar
there could be something normative abour which everyone could be
wrong. If no ane would think otherwise, no such possibility could
materialize.

Empathy as part of social science, and as a subject of
science: From behavioral data to empathic fact

“Evidenz”™ and “empathy” appear together in a key passage in the
first pages of Max Weber’s classic Feonomy and Society ([1968]
1978), where Weber discusses his requirements for the cxplanation
of social action, which he has already stipulated is by definition
“meaningful "

All interpretation of meaning, like all scicntific ohservations, strives for
clarity and verifiable accuracy of msight and comprehension (Fuidens).
The hasis for certainty i understanding can be cither rarional, which
can be further subdivided into logical and mathemartical, or it can be
ol an emonionally emparhic or arusocally appreciative guality. Acrion
15 rationally evident chivtly when we armain a complerely clear intellec-
tual grasp of the action-clements in their intended context ol meaning.
Fmpathic or appreciarive accuracy is attained when, through sympa

thetic participarion, we can adeguately grasp the cmotional coniext in
which rhe action ook place: the highest degree of ratianal understand-
ing, is attuined in cases involving the meanings of lopically or marh

ematically related propositions; ther meaning may be immediarely and
unambiguously intelligible, We have a perlecily dear understanding of
what it means when somehady employs the proposition 2 X 2 = 4 or the
Pythagorean 'Theorem in reasoning or argument, or when somenne cor-
rectly carries oul a logical wain of reasoning according o onr aceepted
modes ol thinking. In the same way we also understand what a person
15 doing when he rries 1o achieve certain ends by choosing appropri-
ate means on rthe basis of the faces of the situation, as experience has
accustomed us to interpret them, The mterpretation of such rationally
purpuseiul action possesses, lor the ondersranding of the choice of
means, the highest depree of verifiable cerrainty, With a lower depres
of cerrainry, which is, however, adequate lor most purposes ol explana-
tian, wee are able to undersrand errors, mcluding confusion of prohlems
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of the sort thar we oursclves are liable o, or the origin of which we can
detect by sympathetic self-analysis. ([1968] 1978, 5)

This is not quite the same as Birentano, who does not treat Feidernz as
a marter of degree. Bur it is the classic articulation of the sociological
use of the notion of Versteben. Note that it accounts for “error™ in
empathic terms — this is intelligible error, made intelligible empathi-
cally, thar is to say, an error that we can i some sense follow as an
error.

The obvious objection to appeals to empathy of any kind is this:

Fanspatley fs mol a reliable guide to anything. Indeed, it is not a fuct about
the world, or about othars, ar all, Tt és meevely a fact abost one's own
mental life or responses. Our empalbic attributions often go wrong.
Empatlny produces results with Lvidenz only in simple cases, such as
Weber's example of a man chopping wood. And even these empathic
inputations ave fallible. So the assimption wnderlying empathic wniver-
salization, o which this whole account is based — that empathy is an
autonomons source of knoweledge — is simply false,

In what T have said here | have tried to separate empathy and
empathic universalization from truth and objectiviey by arguing that
while emparthic universalization leading to inrersubjective agreemont
is enough for truth and objectivity, empathic umiversalization is 2
broader phenomenon; it applies to anything thar another person can
follow. This formulation inverts the relarionship between Ewidens
and truth that informed the earlier discussion: the cvident is not a
problematic subtype of truth, as it is in the earlier picture. Tris a
feature of mutual reasoning, which may or may nor lead to truth, We
may understand the caste system in terms of its notions of uncleanli-
ness and contagion, tor example, without believing in it. Such beliefs
are always, in any case, more complex than their elements, such as
the intelligible notion of contagion, and it is these beliefs, such as the
concept of ritual cleanliness, that we can reject as an mrelligible error.
So empathic universalization firs better with intelligibility than it does
with truth, reason, rationality, and rhe like. The true, the normatively
rational, and Righr Reason are subcategories of the intelligible, and
the intelligible is that which can be empathically understood. This
leads to a different picture of emparhic universalization — not as a cri-
terion for the acceprability of “certain” or evident statements, bul as
a commonplace and cssential part of ordinary human interaction.

It emparhy is error prone, how could it have any sort of meaningful
role m establishing fundamental facts? This was the kind of abjection
that would have occurred o Frege and Husserl. 1lere the critics of
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cmpathy are half right: empathy is not & mechanical means of produc-
ing truths. But it is also more than a “method.” Weber, again, makes
the crocial poinr:

Understanding may be of two kinds: the fiese is the dicect observational
nnderstanding ol the subjective meaning of a given act as such, includ
ing verbal utterances. We thus undersrand by direct ahservarion, in this
case, the meaning of the proposition 2 x 2 = 4 when we hear or read
it This is a case of the direct rational understanding of ideas. We also
anderstand an oubreal of anger as manifested by facial cxpression,
exclamations or irrational movemenrs. This is divect observarional
understanding of irrational emotional reactions. We can understand
i similar abservational way the action of a woodeutter or of some-
body who reaches lor the kanb o shur a door or who aims a gun ar
an animal. ‘This is a radonal observational undersianding of actions,
(11968] 1974, 8)

Direct understanding is non-inferential and ungroundable. It is a
matter of Feidenz. Bul something interesting happens in divect under-
standing: the data are behavioral - the woodcutter s observed cotting
wood, bur the “mrentons™ of the woodcutter are not “ohserved.”
Mevertheless we understand this act as having a meaning, and arreibure
this meaning to the woodeutter. One might employ the language of
intention here, but appealing to this Gond Bad Theory of mind is not
necessary at this point. One is understanding the behavioral Faces as
meaninglul action. Behaviorism disallows this as a marter of smug-
gling in theoretical content — a theory of mind that needs o be inde-
pendently established. So the behaviorist would deny thar this kind of
direct understanding is possible. The critic of empathy would cite the
error-prone character of such understandings. This problematic kind
of understanding is necessary to provide the elements for inferential
understandings, which Weber calls explanatory understanding. This
would include cases in which we infer from dircetly observed actions
an understandable connecrion between the actions, such as the case
of choosing a means or making an error.

Empathic universalization: Justifying Brentano's faith

Brentano spoke of the assumption that others will make as cvident
what we take as cvident as a matter of Taith, But something very
significant has happened in the intervening years thart has altered dra-
matically the status of empathy: the discovery of mirror neurons in
monkeys and the subsequent development of inquiries into empathy
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and the mirroring systems of human beings. Mirror neurons acrivate
hoth in the performance of actions and in the perception of actions.
Lhey enable the brain to operate on o dual-use basis, so that the
nearons wsed for acnng are also vsed for whar Weber would call
the direct observational expericnce ol a meaninglul action such as
chupping wood. We may be born with some capacities of this sorr,
“-']li(:l! Wﬂuid E!L' WIIEH ETI]E]E'JIJ..‘.‘{ 'I."{:T:r' }"[]l]l]g il!F}'l]"ITH Ty (!l’] SE'I('.h thiﬂgﬁ
as respond ro smiles with smiles, and o distinguish between human
imtentional touching and robot arm touching, as in the experiments
discussed in Chapter 2, and more generally to recognive inrentional
behavior. The dual-use character of Lthis svstem suggests that “we
recopnize someone else’s action because we manage ro activate our
CWN INner Action representations psing mirror neurons” (Keysers et
al. 2003, 634}, But we don’t manage anything — the brain does; Bur
it does so on the basis of our own abilities to perform similar actions,
and especially ®from the massive experience we have accumulated
over the years in planning and execcuting sell-produced activities”
(Blake and Shiffar 2007, 56}, Dancers can see things about dance
inoves that other people can’t see (Cross er al 2006), male and female
ballet performers see the typical gender-specific dance moves of their
own gender better (Calvo-Merino et al 2006, 1207). 'lhere is also
rescarch on the visnal cues thar allow morions and emotions to be
identified. What this rescarch suggests is that the cues necded by the
system are very modest, and that the preconscious work of perccive
ing is done largely by the perceiver construcring perceptions of whole
actions on the basis of very limitod mpurs. Even a very small set of
visnal cues, for example, allows someone o identify motions and
cmotions of cerram kinds (Tomaselle and Carpentier, 2005, 141;
Loula et al., 2005; Blake and Shiffrar, 2007)."

The brain, in short, performs the trick Weber awributes to direct
observational vnderstanding — of transforming behavioral cues into
action-identifications, which is to say into meaningful actions. And
having a location in the brain changes the status of emparhy - it
ceases to be an intellecrual process bound up with the error-prone
[olk language of intentionality, and becomes a tact of science wath
a discoverable set of features located in specific neuronal processes.
Moreover, it is these processes that deal with subjective meaning,
an recognizable sense of that term. Error-prone or not, these proc-
ERSES I‘ﬂ" Rq LEE].I"L‘I}" illll:} ll'l{: !'l:E]l'ITI lﬂ- FEIL'T.', H]'I{I NUOTTOrATIVE fﬂﬂt ar
that. Our acrion capacities form a matsral basis lor interpretation
which tuncrions as a default mode, subject to correction or revision,
similar to the way thar the assumprion of rationality and the same
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norms of correspondence and the default mode of interpretive charity
functions for Davidson,

The use of norms and the normative in these contexes by Davidson
is. as we have seen, sumoewhat peculiar. He docs not use these terms
o refer, as orher normativists do, to the presence of some sorr of
fixed, avtonomous, normative structure that bimds mdividuals and
to which they submit. But the cognitive mechanisms invelved in
mirroring arc not normative at all, and do the same work ara pre-
incentional, prelinguistic level. And the way they work sheds a good
deal of light on the issue of meaning. Fmpathic universalization,
the projection that we make when we respond to the man chopping
wood as a man chopping wood rather than as a set of behavioral
data points abour which we must construct a theory and denve
intention as a theoretical rermn m the theory, is not a faulty meta-
physical assumption, bur a default response that improves through
feedback, the kind of feedback we receive in social interaction and
in interaction with the world irself, as in the case of the infants with
their sticky mittens. We “know” or “assume” the man is chopping
wood because we can rely, to some exrent, on the default setting of
empathic projection. “Know™ and “assume” are misleading rerms
here — we are not yer in the context of justificanon, But saying that
the man is chopping wood is verbalizing or stating something thar
is rooted in this micractive process, and thus statements of this kind
more or less closely correspond to something thar is parr of a very
basic pattern of human interaction that appears ar the earliest stages
of human development.

The fact that these processes are so basic rells us something about
the standard hot-button issucs of normarivism. Begim with Brentano’s
own famous arpgnment that the mark of the mental or lhnught is thart
it is abomt something, the thing that distinguishes our understand-
ing of people from our understanding of things. TF we accept this,
we can also say that our empathy with respect to aboutness is also
the minimum that is needed to beggin to apply mentalistic terms. And
it is also sufficient to apply these terms — we know what it is about
hecause we can successfully project this aboutness empathically.
Aboutness is the key to Searle’s argument for normarivity and col-
lective inrentionality with respect to meaning, and it is one of the
places in which Davidson nses normative language — his reference to
norms of correspondence. And this poses a question about whether
any reference to norms is needed here. Recognizing that a gesture is
about something is an emparhic projection. The “norms” that govern
meaning, the meanings of terms applied to the world, may be readily
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undf:-n.mml' in nonnormative terms: as empathic projections that are
corthrmed, sustained, correcred, and improved through inreraction
with others,

This same kind of well-understond process of social interaction
ulj.derxtm_n;l in terms ot empathic projection, allows us ro make q:-m;
of the authonry of the speaker (o articulate the meanings of ltE].'l'l.ls
that expressivism trades on — the muddled business about “rights®
to speak for a group thar we found mentioned in Kripke and ::enn:qt
Ley Strua_rs’n account of “ought.” Tor the expressivist, the simak;r
expinfmng a meaming is articulating somerhing hidden: the system of
meanings, rules, scoring systems, collective intentions, and whatnot
that the normarnivist takes to be hiding behind meaningful speech and
making_ it possible by coordinating meanings and determining what
expression is correct. The emparhist can say something parallel to
this, but betrer: that the a uthority one has in saying what one means is
a pmdu_c.r of the confirmation of one’s empathic projections through
meeraction — a process full of potential correction, redundancy, and
so torth, governed by the constraint of making oneself umiersm:‘ni
Ny Much of the rtme our emparhic errors are corrected by Fcedhm;k-
;? we think we understand the arichmetic teacher, but do not, we urtJ-
liable to be unable Lo account for what needs ro be accounted for The
question is wherher empathy plus feedback — including the social rfr:::d-
back thar Haugeland has in mind when he mentions conformity —is
enough, or to put it differently, whether there is anything more ro be
_]]I:LLI. Tn the case of *+2" it is doubtful that anything RO i needed
I'o II.|H..' extent thar there arce actual deviants who are unable to maL;;h.
their use of “ 127 to that of their teachers and fellow students, it is
likely that there is a more serious and pervasive problem of u;uh'r-—
standing other people or performing mathematical rasks, A K.ripf-:;;
and Frege also appeal o this kind of deviance. Intersu bjectivity of the
sort produced by mutual comprehension based on empath y plus feed-
back produces as much “objectivity” in this case as there is to be h-:;d
And universal intersubjective agreement — literal rather than :malagi:
cul_ agreement behind the surface agreement — is as much as there is o
objectivity, But more than one intelligible inference may fir the facts
and the facts may underdetermine our judgments, and allow for ll‘ll'.l]‘i;
than one intelligible alternative in a given sitnation.

Bur limiting empathic universalization 1o these philosophically
central cases is misleading. Fmpathic universalization is mof restricted
to the evident, the obvious, or the truths of logic, and rhe implications
of the notion go beyond these issucs. Empathy may, in fact, acconnt

for a great deal of actual conduet and social interaction, 1I'his was
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a point made by Weber and later by Alfred Schur ([1932] 1967).
The sociologist Charles Horton Cooley a century ago wrote of the
looking-glass self, the ideéa that we are constiruted as sclves by the
way we are reflected back to oursclves by others (1902). The same
can be satd for things like meanings: we live in a looking-glass world,
and what we mean is something confirmed for us by the looking-glass
interactions that make up our social and linguistic lives. These mter
actions provide a highly redundant means of correcting for empathic
errors abour such things as meanings,

As with Tuidenz, emparthy is impossible to eliminate as a part of
sucial interaction and the explanaton of socal interaction. This
hecomes clear when we consider failures of empathy, cases where our
capacity to understand is challenged, or in which we cannot nitially
understand, empathically or rationally, whar the behavior in question
means. If we are to explain a Hindu ritual of purity, such as the trear
ment of untouchables, which initially seems strange, even umintel-
ligible to us, we attempt to give an account of it which in some sense
normalizes it, and normalizing it amounts o making it intelligble,
But making it intelligible in this context amounts to bringing to hear
faces that enable us to describe it in a way that allows us to empathize.
‘'he idea of defilement by touch is already inrelligible to us as a part of
our own thinking. We already know, and find incelligible, the kind of
thinking that goes into the notion of contagion by touch — from such
divarse sources as the laymg on of hands of the apostolic succession to
the child’s zame of tag. So our problem of making the Hindu pracnice
intelligible in the end relies on us filling in the rest ot the context in
such a way that we can match it up with something intelligible to us.

Intelligibility here bottoms out not in a theory of ratonality, bur
in an actual point of empathic contact. Contagion thinking scems o
be universal, and thus universally intelligible. Bur contagion infer-
ences are not “necessary”: we can follow them without accepring
them. They are ungroundable, final. Perhaps they are rooted in the
primal mirrorable experience of the nonmechanical effects of touch,
which provides a template [or the notion that touching produces
nonmechanical rransformation. But there 15 no reason for us to think
that this kind of inference will always be correct. As with Weber's
discussion ol indirect understanding of acrion, based on inferences,

we need to confirm contagion inferences if they are inferences abour
actual causal relations: if they concern disease, for instance. But
whether they predict or not is a separate question from the guestion
of whether we can follow the thinking, Following is empathic, final
in the sense that there is no further explanation of it. One might say
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that contagion reasoming itselt s a matier of Evidenz, in the senge thar
there is no additional justification of it to be had, But of COUTSE 1T 15
not evident in the sense that it is necessary or necessarily “rrue.” We
can understand with complete clariry reasoming we rejecr,

The last word?

T'he problem of explaining the normarive brings us o a stark choice:
between normativism, in its endless varieties, with its rcliance on .1
vast array of problematic arguments as well as faux facts, such as
presuppositions that arise instantly, preintentional commitments
commumity memberships, Grandnormen, and so forth, on the nné
hand; ;u_ld a “naturalistic™ account that relies on or ar Jeast can point
to genuine cognitive mechanisms that accounr for the faces nonnop-
nmtrlw:l}r. on the other. The burdens of the normarivist’s arguments
are immense. There is the problem of queerness: that is, admitting
the existence of an unusual class of facts, one that harks back to the
undisenchanted world before science, involving entities wirh a spooky
relationship to the actual causal world and the world of ordinary
cxperience. There is the problem of descriprion: the need to insist on
the unique validity of particular descriptions of events that require
explanation in terms of these unusual facts. There is the number of
unusual devices necessary to sustain this argument: the problem of
r!'_u: comstruction of the facts themselves, which were made by analo-
gies — rules which are nor ordinary explicit rules, but racie; SpElCes
for example, of reason, which were naot spatial; presuppositions le;
are not, as in Fuclid, actoally presupposed, but were rather condi-
tions for the possibility of the normarive fact that are retrospectively
comstructed tor the purpose of explaining them; commitments, for
exa_mple to scoring systems, which are undertaken by people, such
as Intants, who are, according 1o the particular normative theory
m guestion, prelinguistic and consequently preintentional — the list
could go on indefinitely. There is the constant reliance on notions
tlmL,lun examinarion, turn out o be ciecular, such as appeals Lo com-
muaitics, for example the community of rational beings, which were
not communities in any sense other than that they are composed of
peaple who adhered 1o the rules thar the fact of COMMURILY is sup-
posed to explain. There is the reliance on transcendental areuments
o glake_ what amounted to causal claims — claims about thy wi
d[:f.l:mgmsl? coreect and incorrect, for example. There is the problem
of separating the “normative” from rhe pragmatically successful, tor
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example in the rask of speaking meamngfully, and the insistence thar
this has to involve odd nocmarive enrities, such as meanings which
were infinite commirments mto the Tuture, rather than the ordinary
facts of human interaction and feedback, which seem ro explain
actoal lingnistic behavior just as welll There is the problem of the
empirical inaccessibility of the normative facrs that were provided as
explanations, which seems to immuniz the normanvists’ claims from
any compennion with alternative explanations. And there arce burdens
of explanation: the problem produced by disnussing the diversity of
morals and of the normarive as irrelevant to the truth of the particu

lar normative claims favored by the normativisg and the consequent
problem ol explaining why it doesn’t martter thar one can’t explain
liow it could be that most of the péople in history and in the present
were and are living in normative error.

[he case Tor normativism is thar the things normativism accounted
foor, such as legal validity understood as fact or ranonality, could nor
he given up, or given op for any supposed aliernative, such as legin-
macy or rationality understood as a natural fact. There is, normativ-
ism insists, no alternative description of these tacts that captured their
signihcance, and thercfore no alrernative to accepting the normarive
presuppositions that these things required to in order to be intelligible.
These arguments necessarily come as a package. Normativism cannot
claim to be just another theory. T must insist that there s no alter-
parive to normativism. The project depends on transcendental argu-
menls — arguments that certain presuppositions are required for the
thing in question. To say that there is an alternanve explanation is to
say that they are not required. This is why insisting on the privileged
character of descriptions that require these presuppositions is critical
in the argument, Alternanve descriptions are always available thar do
not require the presuppositions. And it 15 thus especially uscful for the
normiativist to claim that the supposed alternative “helps itsell™ to the
facts as described by the normativist, and cannot avoid doing so.

Hﬂfﬂlﬂti:\"i_sm Was a I'ﬂﬂﬁﬁ{_]ﬂ — Tk Th(: d'l‘.‘\'L'T'IL'!"IE]'I'I.tI'I'Il!TIT {]I'. fh['. \U(J'I.'ltl
in general, and to the specific disenchanting produced by psychology
and sociology. Frege and Husserl rejected “psvchologism.™ What
they were rejecring in fact were the innocuous claims of Brentano,
whose argumuents about Fuidenz, its characier, and its indispensabil-
ity did not provide the kind of additional justificatory force, necessity,
they craved. Kelsen rejected Weber's sociology of law out of the same
kinds of motves: he wanted an account of the validity of law that
rested on more than mere buman belief, Fundamentalists recoiled
at the acknowledgment of diversity as anything other than error,
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and insisred that acrual diversity implied nothing abour the truth of
the alternatives. They also could nor accept the actual diversity of
morals as a case of the underdetermination of theory by data, perha s
hucause they regarded such an acknowledgment as unconrainable
and as a long step roward relativism. But their biggest problem was
the: application of the arguments of social science ro their own views

The rraditional issue with social scicnee accounts of this SO0 wn;
r!1v.=t concern that the application of these arguments to the nm'ma“
Livist's own views was thar the normarivists claims o universality
would be undermined by relativizing them to specific circumstances
cultural backgrounds, and historical periods. The normativist could
reply that the origins of an idea have nothing to do with its validity or
ies umversal rationality. Inductively, however, the picture is differen
every form of philosophical reflection on the normative in the past
has turned out to “validare™ ar articulare parochial (and often vepry
peculiar) moral ideologies, such as the morality of a small coterie in
Edwardian Bloomshury in the case of G. 1. T'vi;_:are, or the Victorian
morality of such intuitionists as W. F. H. Lecky, who alfirmed the
universal validity of the intoition that chastity was a basic good, or
the political ideology common to the precincts of 1970s Harvard
in the case of John Rawls, Such reflections on the normative have
also been, as Maclntyre argued, allempts to resolve, through philo-
sophical abstraction, the concrete moral dilemmas of people living
through periods of social change in which acting in accordance with
the received morality no longer produced the same resuls.™ Bur the
problemns run deeper than this, The devices that the normativist uses
T uxplalin normativism — the odd constructions that are ubiguitous in
normativism — are difficulr ro distinguish from the fictions thar figure
in "native” accounts — hau, fetishes, and rthe like. They have the same
propertics of queerness, spookiness, empirical inaccessibility, and the
rest,

The alternative picture we ger from the empathist is this: ardinary
Ia_nguag:r about the mental and concepts has no special validicy — it is
highly diverse and only vaguely connected ro the realities of the brain,
Regresses are everywhere, and they end. But they do not end in ana-
logical Ficrs, such as agreements or assumpnions. Nothing is hidden.
They end ar the point thar peeple find that they can follow each
Imhr_'r, and that the step in their reasoning is evident, Evidenz - thai
is, enlding a regress ar a point that the parties each can find their way
to ~ is indispensable. Seeming to be evident and being cvident are,
in this serting, rhe same thing. Being cvident means being evident 1o
everyone — subject to the usual limitations of “everyone” being sane,
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similarly situated, and so forth. But being evident is not necessarily
permanent and thus is nor a gnarantee of truth, What seems evident
can cease to be evident, as Euclidean space ceased to be evident. And
ssimilarly situated™ is nor the same as “sharing a framework.”™ It is
merely being able to empathize over these same things. The only evi-
dence we have of successful empathy s indirect — through the success
of our inferactions, Bur it is not reducible to these interactions, or to
any evidence. But experience does muodity our capacitics to cmpa-
thize. As Weber says, we “understand what a person is doing . . . on
the basis of the facts of the sitwarion, as expernience has aceusrome
gs to interpret them” ([1968] 1978, 5). Our experiences, and thus
our capacity to empathize, vary individually. And what and how we
experience is itsclf partly the product of this variable capacity to inter-
pret. The fact thal we can empathize is not derived from anything
like a premise and needs no justification.' It is a natural fact, which
the mirroring system causes and physically realizes. To deny it 13 to
deny one of the causal conditions of learning such things as language,
communicating, and much more.

Maclntyre joked that “the tempration to tell anthropologists thar
taboo is the name of a non-natural gquality wonld be very strong for
any Polynesian who had read G. T.. Moore” (1970, 68). Maclntyre’s
point was thar this is a problem for Moore, not for the PPolynesian:
it immunizes claims about the good from refuration, but ar the same
tme removes any ground for Moore to reject tabu. So it produces a
kind of relativistic Babel, because their nonnatural quality is nor his. Tf
we regard tabu as a Good Bad Theory we are in a betrer posimion. We
can reject it for being false and theretore bad, but grant that it serves
some gond, such as the purpose of co-ordination. The normarivise
could perform a parallel analysis. T'he theory of fabu could casily be
converted into the kind of theory the normativist would respect: tabu
is 2 paradigm example of the kind of normativity that is everywhere.
The normativist defender of tabu could alter the theory of tabu by
adding philosophical devices that further immunize it by making it
less empirically accessible and less open to mtelligible and empirically
correctable revision. But immunizing a Good Bad Theory does not
transform it into a good theory. 'The normarivity of fabu 1s sustained
by belicf. The belief is intelligible. Bur it is false, like normativism
itself, and for many of the same reasons: it only appears to explain.

'l'his skerched picture is obviously not the only possible approach
to this material, nor is it meant to be anything maore than evidence
that an empirically oriented alternative to normativism can be con-
structed, and construcred for the subject matter of “reason iwself,”
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withour fallimg into contradiction. But as we have seen, normativism
must deny the existence of an intellynble alternative. The argument
for normativism s a ranscendental one. To the extent that we are
compelled to accept it, we must accept it because there is no inrelligi-
ble alrernanve. TFor the normativise to admit that there is an intelligi-
ble altermative is to admit defeat, 'T'o be sure, the normativist appeals
to something attracrive: the idea thar one could somchow extract,
through transcendental arguments, true legality out of the acrual
fucts of ordinary legitimate legal orders; that one could find, through
some special method of analysis, some foundation of thought more
compelling and necessary than that which is evident to all; or that
4 single standard of normative rationality could be extracted from
mere intelligibility and used as a standard of judgment, These projects
derive from the understandable desire to have, as Nagel puts it the
last word. But the record on these projects is one of faillure, failurc
to square with the world followed by a turn to rchance on usages
outside the stream of ordinary explanation and devices that make
the projects itnmune to criticisin and evidence. This s not a result we
need to learn to live with.
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Conasider . . . the regressis ad dnfinition which would be involved if a
man wished to know, or to judge with evidence; thar *4A 15" He conld
not atfirm or acknowledge A with evidence unless he could also afhierm
or acknowledge the *being™ of A wirth evidence, (Brentano [1930] 1%68,
B5-86)
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RATIONALILY OB INTELLIGIRITITY

Thus is the lirst step of a potential regress produced by malking aboue “ihe
being of the being of A” the being of the being of the being of A, and so
lerth. Brentano’s solution is that one accepis, “with evidence™, thay acknowl-
edging Lhe being of A ds a justificarion for “A i, and thar “A is” amounts o
acknowledg g the being of A ([ 1930] 1966, 56).

. “Meaningtul,” as Weber vses i, is close o, if not identical 1w, Brentano’s

notion of inteationality {el. Brentane [1874] 1973, 88), Weber did not speak
uf meanings as a kind of autonomows reahm of fact, bur of meaningfinlness,
as Frentana did oot speak ot intentions, but of sach things as intentional
relationis. Brentino later alecred his usage 1o avond some implications ol the
Schedastic nse of the wem (of, Speigelberg 1971, 400,

« There is a large anil growing litcrature on these issues, in the philosophy

of cognitive science (e, Hurley and Chater 2005), snaal theory (Lizardo
2007; Tarper 2007h) as well as acrost many other disciplines (1 snzoni and
Brain, forthcoming). The last of these includes an expanded discussion of
some of the issucs in this chaprer (Turner, 200083,

Ser Maclntyre, A Short History of Fibics (1966), One “methodobogeal™
reason for rhis is thar deliberation ar rellection has to operate onsome set of
materials — moral incoitions, for example - that are presenc in the historicsl
situation in guestion, The range of intuitions (i are relevant acany given
maoment in history s characteristically small, and ethics is concerned with
the questions thrown up by the moral problems of the time. The philosophy
of science operates on the saience and the issues chrown up by the scicnee
of s own tme and mthe history of scicnce, Ethics s no different, 5o the
practitioner of deliberation has everything o fear from a-socia) science or
histurical account thay identilies the omissions, prejudices, cultucal assump-
tions, cxclusions, and the like that T the conitent of the material which is
reflected on, Indeed, given the historical record of parochialisny in echics, it is
a kel of hisrorical vanity — and a groundless one — o proclaim thae one e
liberated vneself from these limitations and can address these questions Trom
the resourees of reasen alone,

The literature m this area is deeply influenced by 1he kinds of considera

tions that Brentano was attempting to bypass with his notion of descriprive
psychology, especially the idea thar there s some more hoedamental sce of
facts from which psychological facrs of the sore available (hirough empathy
van be “derived.” This term recurs repearcdly in che literature, In a congue
uf Alvin Goldman, for example, 1t is asked “how a conception derived from
mirospertion could possihly give us a concept of expericnce that we can inrel-
hgibly apply to other people™ (Child 2002, 27), Brentano’s point would be
thar *derivation™ i ircelevane here; for there s nothing to derive from
does not depend on the thing iself.
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Epilogue

THE ARGUMENT IN HISTORICAL
PERSPECTIVE

MNormativism begins with a hig idea: that there are mundane amd
undeniable things, like the meaning of what we say or the logical rela-
tions berween the things we say, that cannot be explained by science.
Often this claim is treated as obviously true and in no need of just-
fication, All thar is needed to support this claim is to recognive: other
obvious facts: thar wi disnnguish berween promises and expecta
tions, acting in accordance with routines and following the law; that
we use normative language and take claims abont normative topics to
be true; thar there are correcr and incorrect ways Lo use terms, and so
forth, Claimsabout promises, the law, and correct usage are justified.
But science is not the place ro ind such justifications.

There is a familiar rejoinder fo this. There may be a distinetion
lerween expectations and promiscs, routines and law, and so forth.
Bul we can explain what people are doing when they arc promising,
following the law, speaking correctly, and so forth without deciding
whether a promise is valid, a law is genuinely a law, or whether the
pse of the erm is genuinely correct. Lo explain whar people actu-
ally do we need only appeal to the belicfs that people have abouot
what 1s correct, genume, and the Like. Judging is unnecessary for
the explanation-giver. The factual content of promising, laws, and
accepted usage — what people actually do — is entirely explainable
without resort tw considerations about genuine validity or correct-
ness. There is nothing that is within the realm of fact chat is beyond
ordinary explanation.

The issue berween these two accounts comes down to this: is there a
special domain of fact that cannot be explained as part of the ordinary
stream of explanation, but can only be understood, and accessed, ina
special way? “Normativism™ is a portmantean term for the doctrine
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that there is such a special class of facrs, (Liule hinges on the term
“facrs,” though it is widely used in rhis literarure.) Dilferent forms of
normativism claim that there are different things beyond science or
explanation, In the case of the disrinction between routines a_an laws,
for example, the claim is that there is such a thing as legal validity thar
artaches Lo genuine laws only, Nothing abour people’s beliefs ahout
favws malkes faws valid. Validity is a fact of its own special kind.

One way of handling claims about vahdity would be o trear them
as questions that have nothing to do with explanation. Judging l.ht"
validity of a law, for cxample, can be trearcd purely as a normative
prnb](‘.-m, to be answered solely by reference to normative considera-
rions. Whether we can ger agreement on these considerations, or even
whether they make sense, has nothing to do with the problem of
explaining what prople actually do. The problem of explanation n_nd
the problem of cvaluation proceed, so Lo speak, i different contain-
ers of thought. Explanation never needs to take anything from the
container marked “validity, correciness, cte.,” except when we evalu-
ate explanations themselves — but explanation iy something distinet
from the evaluation ot explanation. _

‘I'he normativist rejects this solution. Tor the legal normativist, for
example, one cannot explain the law apart from the normative prop-
ertics of the law. 'l'o ignore these is o change the subject nto some
thing other than “the law.™ Explanations need to be about adequ:?rc_ly
described things. To adequatcly describe the law one cannot omit its
central feature — its validity. Explaining some substitute set ol facrs
— legal behavior — for example, is an evasion. The facrs that need to
be explained are intrinsically normarive. ‘This becomes even maore
abyvious when the issue is something like *rationality.” There is no
notion of rationality that is not normarive. In any case, MOFTALVIEY
is built into to nsages like “beliel,” “inrention,” and so forth, so any
explanation that appeals to these terms is already normarive.

How does one settle this dispute?

Normativists have a standard set of arguments about how this dispure
is to be setded. The antinormativist always cheats, and loses when
he is caught cheating. Cheating, in this context, is using normative
language while prerending to avoid it changing the ml:[:er:t; anil
failing to acknowledge the normative nature of all reasoning. The
antinormativist thinks the normarivist cheats roo. The way the not-
mativist cheats is to reason in creles; ro pretend not o understand
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the dilference between normative and nonmormative senses of terms;
and, most important, to appeal to somerthing bogus — the supposed
facts of normativity and the supposed facts associared wirh it, such
as collective intentions or commitments. Lhese explain nothing: they
are fictions thar have no place in the world other than to justity nor-
mative usages that are themselves cither bogus or make sense only as
apinigns rather than fact. Sometimes even the normativist admits that
normativism requires ome Lo live with some strange ideas. Bur the nor-
mativist says “Cet over it,” and the antinormarivise refuses to get over
it. For the antinormativisr, the lesson is that normativism and irs pred-
ceessors have constructed the facts in question in a way thar produces
the problem artificially, and, by appealing o explanations involving
normativity, given an arnficial solution to an artificial problem,

This makes more sense il it is put into some historical perspective
and translated into different vocabularies. In the carlier part of the
ewenticth century, Ernst Cassirer, who was steeped in the conven-
tional neo-Kantian tradition, formulared this generic argument n
terms of representation and meaning: “it is the symbolic functions of
representation and meaning which first give access Lo that objective
reality in which we are justified in speaking of substantial relations
and causal relarions” (1957, 101). In shorr, the normative always
comes first, as a matter of logic. Cause presupposes the caregory
of causation. A psychology based on causal regularity would be a
contradictory project, for it presupposes, in the use of the concept of
causality itsell, a different and conflicting psychology, a psychology
revealed by and accessible only through rranscendental philosophical
reasoning. In this alternative psychic world, the objects of thoughtand
perception are constituted by presuppositions such as the constituting
idea of causality itself.

The causal workl, or at least the world of non-psychic stuff, never-
theless is still there, even for the normativist, and has a peculiar rela-
tion to the world revealed by transcendental reasoning. Could it be
that the things thar need to be accounted for can be accounted for
as part of the normal stream of explanation, without appealing o a
realm of the normative? Normativism says “no.” The causal world
is msulficient to explain the world revealed by transcendental reason-
ing — the psychic world and order of symbolic relations, in Cassirer.
The neo-Kantians themselves saw that there was a problem with chis
claim. Nikolai Harrmann, speaking for the Kantanism of his nme,
puzzled over the fact that there were physical facrs thar paralleled
the events in the realm of the spirit. Hartmann could only treat this
as a mystery. He said that there was a biatus irrationalis between
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the physical and rhe psychical. s gap, he argued, could only be
overcome by sceking a common source. Bur since the source could
not be found in the realm of experience, by science, since science
presupposes the psychical, it must be, as Cassirer cxplains, “sought
1 the transcendental realm — and this implics that ivcan benp longer
Lrowen in the strict sense bur must be surmised or at best posited as a
hypothesis™ (1957, 97).

This is a more detached view of whar transcendental arguments
can produce than one finds in Kant or in present day Kanrians and
Sellarsians. It reflected the experience of neo-Kantianism: thar tran-
scendental philosophy did not lead to the univocal resules that were
implied by the lerm “necessary,” but only to the claim thar sumething
had to be there in the transcendental realm o do the necessary work
of validating and grounding. Later normativists forgot this expuri-
ence, and convinced themselves that they were capa ble of identifying
the genuine transcendental conditons of this or that. In short order
they reproduced the Babel of lare neo-Kantianism, what Gadamer
called “the dissolution of neo-Kantianism,” which led to Herdegger
and Carnap.

Hartmann reproduces the corc reasoning of normativisim: that
science can't explain some fange of facts, and thar rhe only account of
these faces, and of the logical, psychic, rational, or normative condi-
tions of a large body of undeniable fact, including the phenomenon
of science itself, must be sought in the transcendental realm. Cassirer
was more modest about what one can get through transuendental
reasoning. But the basic reasoning s the same. Normativism still
trades on the claim of explanatory failure. There is a realm of special
facts (thongh nothing much hinges on the use or avoidance of the
term “fact”), which cannot be accounted for by science, but which
nevertheless is there, presupposed by all our thinking, and by saicnce
itself. As the Heideggerian slogan has it, this presupposed stuff is
“always already there,” ineliminable and indispensable. The rerm
“normative” is a way of marking this distinction that encompasses
rationality, the language of intention, belicf, and so on, as well as the
language of correctness and appraisal and the nonon of logical neces-
sity, all of which are held 1o be irrecducihle to science, and inexplicable
by science.

Variants of these arguments can be found throughout the current
normatvity licerarure. The basic stroctures reproduce themselves, For
Brandom, the relation between normative facts and other kinds of
facts is this: “the realm of the normarive includes the facrual, since
facts are intelligible only as claimable conrents” (1997, 197). This
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presupposes the claim rthar T placed as an epigraph to Chapter 1
“Normanve tacts {e.g. about who s commitred to what) are just one
kind of fact among others. Normative [acts are [ucts statable only
using normative vocabulary (compare: physical facts)” (Brandom
1297, 197n6). For Tewleggerians, the constitutive is always already
there. The reasoning is simple: there is normative language, therefore
there are normartive faces. If there is a linguage of legal validity, or
meaning, or ought, there must be something that corresponds o this
language and makes it true or meaningful,

The Tetdeggerian form of this argument is frankly hostile to scien-
tific explanation as a false attempr to usurp the right to truth about
Biing, Being is something to be sought throwgh, not in opposition
to, the “always already there.™ In contrast, the versions of normativ-
ism influential in Anglo-American philosophy typically attempt ro
accommodate science and avoud claims about the special Being of the
spiritual world, bur also without aceepting any sort of “reduction” of
the normative to the nonnormative. 'The shorthand, polemical form
ot the argument is contained in the claim that the facts (or claims) in
question, faces (or claims) about our understanding of one another or
about inferential relations, cannot be reduced to Faces about causal
regularities. 'The solution to the problem of accounting for rthese
things s to posit a realm of the normative — a space of reasons —
which science and rhoughr in general depend on.

But what do these arguments really establish? Are there facts here?
Is there a fact that there are meanimgs and oughts? Or is there mercly
a fact that prople understand one another and that they have beliefls
abour obligations, or that (given that obligation is a local notion of
our colture and fdme) we can interprer as being abour oblisations?
The normativist trears these guestions as a kind of skepricism, and
treats skepticism itself as a kind of self-undermining claim. If we
mean things, make inferences that we expect to be binding on others,
and so on, we are, the normativist thinks, always already acknowl-
edging the normative. To turn around and question any of this can
only be a kind of self-refutatiom.

The step of crasing or ignoring the distincrion between * people
understand onc another”™ and “people understand one another
through shared meanings™ is a tamiliar one, so familiar that we are
melined not to recognize the transition from meaning something to
there being such a thing as a “meaning,” or from saying someone
ought ro do something to saying thar there are “oughis.” This rransi
tion may not be seen as a step ac all, But ir is, and there is a philo-
sophical tradition, through Quine, that questions precisely this step.
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In a sense, raking this step is conservative —a cheap solution to the
problem of explaining such things as the fact that we understand one
another, however imperfectly. lt saves the phenomenon of meaning
something or feeling an obligarion in'a way thar allows vs o keep
everything as it is — to treat our ordinary usages as being about some:
thing, the something being a realm of things that hide just bohind our
ordinaty usages and more or less correspond ro them,

There is cven an important bonus to this solution. The idea that
there are real meanmings helps explain some very pervasive usages —
those involving correctness, for example, the correct use of a term,
or what counts as fulfilling an obligation. Correctness, real correct-
ness, is to be found in the ideal realm, to which actual behavior, with
its mistakes and failures of comprehension, can be compared and
iudged. But this solution works on one side of the reasoning described
abave: Lhie presuppositions side. The explanatory side is still shrouded
in mystery.

‘The troubles with this solution become clear when we ask what
oughts and meanings are. Whatever they are, they are not medium-
sized dry goods, the sorts of things we usually take ro be the paradigm
of things. Calling whar we know abour them “facts™ is trouble roo:
they aren’t the kinds of things there arc ordinary facts abont. Nor are
they part of the world known to science. They exist, if they exist, in a
special nether world. And if there is a speaial nether world, we have
all of a sudden found vursclves with an exotic ontology thar we need
tr miake sense of, But making sensc of it gets us into decper trouble.

We know that the history of philosophy 1s httered with attemprs fo
comprehend this world — from Platonism and the theory ot forms on
ro 1 legelian world spirits, Frege's concepts; and C. T, Tewis—Sellars—
Brandom inferentialism. The idea that there is a coherent realm or
space here is challenged by the very fact of the extraordinary diversity
of attempts to comprehend it Nevertheless, all of these attempts to
construct this alternative, ideal world have something more or less in
commeon, They involve regress arguments that begin with some fact,
or rather with some description, and identify, through a series of steps
of justification, an ultimate justifier.

So where do these regress arguments take us? To a variety of places,
depending on who is doing the regressing: to Reason with a capital R,
tor the basic laws of logic that only a person with a hitherto unknown
form of insanity would deny, to the place where Wittgensrein
sald “my spade is torned,” to phenomenological cerrainties, 1o
the concepts thar are constitutive of the reasoning in guestion, o
Grundnormen, to practices ordered in relation with one another into
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a large hidden structure underpinned by commitments and a scoring
system. The sheer diversity of the answers creates its own problems,
Each account hias a strong tropisnt: o the idea thac there is a hidden
ordering structure behind our thinking that authorizes or justities i,
But the huge variety of justificatory end points, and the difficulty of
deciding between them or deriving one from another, soggests not so
TT'IIJL'h I'I'il]tlt:" ﬂTIi{:T a% I'_'LIFI.U.‘\.

If we decide thar the end points are merely a matrer of our various
and diverse hidden commitments, we scem to be giving up on the
iden of justification we startcd out with: it seems uninformative in the
extreme to be told that the ultimate justification of some inference we
are making is that we are tacitly commirred to it. This is why a hidden
structire is so important (o this kind of analysis. There needs to be
some sorl of intermediary between us as the source of the justfication
and the justificatory work itself, or it is not justitheation at all. Bur wo
arrive af a large array of hidden structores — o the point of having a
hidden structure behind every inference or term — defeats the idea of
structure itself. The neo-Kantians discovered this on their own, which
|E:LI T T]'I(_'. i-{h.:E'I H"I.‘-!t H'I[: STrUCTITES Wor 'I'JL'L'E]L'T Lh'JII mere |3['E'SUT'J'|:'.I[!SE(E
constitutive categories, and this idea led to Husserl and Heidegger,
as well as o Frepe, and of course to such prosent normdnvists as
Drandom and McDowell, But onless there s one deep structure o

be found, the strategy reaches multiple dead ends, as neo-Kantianism
itself did.

Real explanation

There s another problem. At some point there needs to be somc
sort of transformative process by which whar is not a justfication
becomes a justification. The paradigm tor this is the transformation
of the will of mdividuals to the will of the collective, which somehow
then simultaneously becomes binding on the individuals who are part
of the collective. One can translate this o the fanguage of commit-
ment ﬂnii Hﬂ:r' Thﬂr rl'l{‘.rl'.: I-.'i LELE m}-‘\;t:.‘r}«' i'.ll:l'_'i-ll.l-."il.' L'l‘![lll"i[ll‘lﬂ'ﬂl. iﬂ ﬂll‘l:}lli}"
normative, or one can pecform any one of a variety of other tricks
with this marterial, as we have seen. But the basic problem remains:
something normative has to come our of something nonnormative.
Hiding this problem within the prablem of collective structures seems
like a good solution, because one can make a plausible case for the
explanatory necessity of the collective structure in question. Bot at
SOMTIC l'.ll:}il'll lili!'i prnl]h:nl Tli_‘l'_'d.‘i Ty I]l: EE]L't'd.
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All of these answers to the puzzle of normativity evade this crucal
question. Whar is raken for granted and serves as a condition for
thonghr, the a priori, had to ger there somehow. Bul more impor-
tant, the taken for-granted has a history, it gets into the individual,
who thinks, from an environmenr, which dous nat think, and does
so through such explainable mechanisms as learning. ‘Lhe process of
the producrion of the tiken-for-granted can be studicd and theorized
about, though not necessarily in rerms of “regularities.” The reason
this kind of social theoretical or sociological account is of no inter
cse in this context is that these accounts don’t authonze or justify
anything.

Bt is there a realm of spirit, or a space of reasons? Is it really true
that psychology and other relevant sciences cannot explain these
things? This turns out to be a less straightforward question than it
seems. 1o their polemical mode, normativists like to draw a sharp
distinction between causal regularities and normative facts, and
simply dismiss scientific explanation of normative facts as impossible
m principle. Bur much scientific explanation comes in forms other
than appeals to causal regularities. At other times, in a quest ro avoid
appearnng Lo b irrationalist denters of science, normativists make
some important concessions, One concession 15 to acknowledge,
however grudgingly, that the “always already there” 15 not always
already there. McDowell, as we have scen, concedes that our rational
capacities have to be the product of evolution. But this is true more
generally about the conditions of thought. The already there is there
as a resulr of a specific history which is part of its explanation.

The normative, understood in this “spiritual™ way, clashes with
something we also hold dear: science, ot at least the scientific image
of the world. Much of post-Kantian philosophy has heen concerned
with this conflict. les roors, which arc still evident in neo-Kantianism
and the neo-Kannan construction of the problem, are in the contlicr
berween spiritualism and materialism that ammared rthe immediate
post-Kantians, the German Idealists. But under the neo-Kantians the
problem evolved into something different: a struggle with the emery-
ing sciences of the mind and society over what could and could not be
explained scientifically. Yer the conflict berween transcendental phi-
losophy and psychology, as well as that between logic and psychol-
opy, remained abstract, The “psychologism™ that Frege and Husserl
had in mind was Brentano’s, not the actual discipline of psychology.

The claims that psychology could not explain an important set of
facts, that causal explanation itsclfl presupposed a category or concepr
of causality, are a template for the core issnes abour normativity. The
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general claim is this: there are things or facts that cannot be explained
by normal explanarions. These presuppositions were among these
things or facrs that fell into this important set of facts. These presup-
paositiony had to be accounted tor, Bur they had o be accounted for
in a special way outside the limits of normal explanation, This iy
what Toghossian 1s saving when he describes “meaning properties™
that "appear to be neither climinable nor reduable,” and then sug-
mests that “perhaps it is time we learned to live with that fact™ (1989,
F48). Normativism s defined by this thought: thar we must accept an
3““]‘[13!}", ﬁl’!]!lﬂlllillﬁ I]'L'}"U-"L]. 'I:'I[]'T"Iﬂ] L')Cplﬂn}'ltiﬂ'l'l._‘ T.'E'I}Tr uurrcspondg
ro normarive language — to “correctness” in the case of scmantic
normativity, which is Boghossian’s concern in this passage.

Is there a way out of this reasoning thar is consistent with the use of
normarive language, and that allows for the possibility of philosophy
as a disapline concerned with the normative? Can one have norma-
tive talk without normativity? One way oot is suggestod by Michael
Friedman in his discussion of the causal explanations of scientific
hehet offered by the sociology of science: that philosophical claims
about good scence or the nature of saentific truth need not conflict
with causal explanations of science, if we consider the task of philoso-
phy of science to be the fashioning of a normative lens with which to
view an activity that 15 indubitably in the normal world and 5ruhjecl_' Lo
normal explanation, Understood in this way, the normative belicts of
scivntists would be taken as parr of the same stream of explanation as
other helicfs of scientists — both explainers and things to be explained.
Lhey would have no special, anomalous, status.

The normativist would of course object to this solution by claiming
that this kind of explanarion is impossible, because normal explana-
tion presupposes something normative — the category of causality
iself, and the standards of explanation that explanatory claims
appeal to. So we are back, it seems, to the same problem. But this time
there seems to be an answer to the normanvist: that the presupposed
standards are themselves subject to normal explanation, and are not
anomalous. All the normal explanation of science claims for itsell is
that it makes scientific belicf part of the normal stream of explana-
ton. lhe standards of good explanation are themselves part of this
stream. The normal explanation of these standards is reflexively con-
sistent. The question of wherhor the normal srandards are the correct
standards is a normative mattery o be sure. But one reply wonld be
thar it 15 a question that belongs to the people who are in the business
of fashioning normative lenses, philosophers of science, not to the
problem of explanation isell.
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The idea that beliefs and presuppositions were open to normal
explanation was not contemplared by the early post-Kantians., By
Hartmann's time there was a threat, bur one thar could be turned
away. The “science™ he was concerned with was psychophysics. Tt
was evident enough that (fesst was not going to be accounted for by
the Weber-Fechner law, But with the advent of the soaal scences,
the Geistesivissenschaften, things changed, and social science and
history became a meaninglul alternative with the development of the
intrusive sociological approaches of Weber and his successors, such
as Mannheim, and with the Darkehimians, who sociologized moral
doctrines by explaining the origin of morality in terms of religion
and primitive religion as a kind of erroncous belicf in which God was
substituted for Sociery — the rranscendent entity that primitive people
wore in fact :ln;:[}{:nduni (411

This is a different kind of rivalry, in one key respect. Tt 1s not about
the reality of some realm of spirit or about the abstract problem
of whether causal regularities can ever, in principle, account for
soune phenomenon such as necessity or conscousness. Tr s aboot
the omances of descriprion. The normativist must claim, and rou-
gnely does claim, that the descriptions the social scientific explainer
employs are defective. Burt the issue of description 1s a strange one.
The defect is not that there is some failure to melude some of the
things being described, that there are things missing in a sense thart
svientific objectivity would recognize, or thar there is a tailure o
include something thar the user of the norms learns in the process of
learning and mastering the norms. It is a failure to include the spe-
cifically normative component of the norm — the thing that males it
binding and therefore a genuine norm,

With Kelsen we see the issuc lor the first time in this form. He is
perfectly aware that the explanation of law and the history of law
can be done without reference to the normative claim thar the law is
actually binding, and thar indeed, as Weber pointed out, the bases
of legitimacy and accommaodation to the legal order were a variety
of beliefs, habits, interests, and preconscious choices o do whar
is convenient, as well as the credible threat of sanctions, rather
than any sort of collective force compelling people by its demands
to obey. But the real world of legal power, he thought, did nor
account for the specifically legal: genuine legality ieself, which was
normarive,

The idea that these constituting ideas or presuppositions were
notmative was then read back into these carlier conflices, The dif-
ferent source involved the problem of what [ have been calling local
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normativity. The laws of logic and the structures of consciousness
of interest to phenomenology were taken to be umiversal, Burt therc
are other laws that are also said o be binding, which define obli-
gations, and which indeed are the paradigm for such concepts as
“rule™: the laws that are in stature books and enforced by cours.
These laws are diverse — different countries or lepal systems have
different laws, different cultures have differenr obligations and
practices, different languages different meanings. Local bindingness
places normativism into a direct rivalry with anthropelogical and
sociclogical accounts of law, relisious belief, and norms, and also
culoure and meaning.

Tor local normativity, Hartmann®s idea that the common source of
the psychic and the spiritual needed to be sought throngh transcen-
dental arpuments was ironically prophetic. Both a deminant strand
in socal science and the dircet ancestors of present normativisim
in philosophy drew from the same sources: the dea of a collective
psychic structure. The many variations on this idea — from the notion
of sharcd Weltanschamnungen, Denkgemeinschaften, Consciences
Collectif, central value systems, all the way to paradigm —served as a
more or less common resource. The difference between social science
and present-day normativism rooted in Sellars is in the different
aims of the two. Social science did not concern itselt with the genu-
inely normative; normativism was eager to avond the metaphysical
implications of the dea of collective minds.

The twao could not be kept entively separate. There had to be some
factual substance to the idea of collective structures — cven for nor-
mativism. Without this connection normativism would collapse into
the Fricdman solution: that the normative appeared only when the
normative lens rather than the explanatory lens was used, Tor Scllars
this took the form of the idea of collective intentenality. For Winch
it was socicty as constituted by the joint “possession”™ of concepts
understood in terms of (tacit) rules. For Brandom it was collective
reactions. These accounts linked the normative to the actal social
world, however abstractly. But they also amounted to an alternative
substantive social theory.

Circularity and the added fact explained by normativism

With Hartmann, the issue looked simple: could a science with the
limited capacities of psychophysics explain Geist? The answer was
clearly no, and the solution was to accept Geist ay an irreduogible
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mystery that only transcendental philosophy could approach, and,
brcause psychophysics was never going to be able to explain borh
Ceist and the Weber-Fechner law, transcendental philosophy was
going to have to take on the task of explaining both - or ar least
of providing a common source tor both the world of spirit and
the physical and psychophysical world. With Kelsen and Weber,
however, the issue is reversed, The only fact abour the law that can’t
he accounted for by sociology or the historcal sciences is the “fact”
of legal validity. But by Kelsen’s time this “fact”™ was already under
criticism as a piece of magical thinking by Axel Higerstrom, the
founder of Scandinavian lezal realism, who was on his own journey
of emancipation from neo-Kantianism (TTagerstrdm ([1929] 1964).
4o the thing left over when the social science explanation was done
was not somerthing undeniable and unproblematic, but something
that seemed to have no role i explanadon, that depended on a pre-
ferred description of the law as valid, and that merely recapitulated
the dogmatic presuppositions of legal science. The defenders of nor-
mativity were defenders of what had come ro be regarded as a prece
of legal mythology.

Description thus became all-important for the normativist, and the
arguiment for normativism narrowed, ar leasr in this central context,
to a claim about the essential character of the legal as captured in
descriptions that included the notion of genuine legal validity as
distinet from “helieved in” legal validity, and the claim thar law
described in this correct or fully adequare way can’t be explained as
part of the normal stream of explanation but requires rrmm«cendmrqi
reasoning, a regress, leading to a normative grounding fact that is
itself outside the normal stream of explanation.

This kind of argument is a standard remplate for normativism: the
preferred descriprion warrants the preferred explanation, which in
turn validates the preferred description as capturing the real rhing.
And with this we reach an impasse. The normativist can dismiss the
rival description provided by the social sciences as “changing the
subject,” and therefore not really a vival ar all. Doing, this is essenmial
to making a transcendental argument stick. If there are alternative
possible non-transcendental explanations, no transcendental expla
nation is a necessary and thercfore genuine comdition for the pos-
sibility of the thing being accounted for. So securing the pr::ﬁ:rrelqi
description is the key ro any normanvist argument. The fact that ti:us
exercise results in a circular argument can be dismissed — circulaniry
can even be embraced as a necessary feature of these arguments, even
celebrared, under such names as reflexive equilibrinm.
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Relativism and rationality

T he problem with such arguments, as social scientists and the public
ar E:-'Il'j-."‘L' km_'w., WS Lh:-'ll L|:'|.L"|'L1 ih' | .*n.pLTi.E!.CU!'dT '\"':]]'iﬂ'L}' ﬂl- hlln'lﬂﬂ
practices, beliefs, usages, moral standards, definitions of the moral,
ieas of whar s nght, and so forth, Refleave self-affirmation and
sell-dogmatization was open o all of the different world views,
The Columbian Exposition of 1892-93 held a world Parliamenr
of Rehgions which illustrared the puint perfectly. Such speakers
as Swami Vivekananda, who made Hinduism seem less a miser
able superstition and more a meaningful alternative with some-
thing to teach the West, were remendously successful. TTe said that
“Sectarianism, bigotry, and its horrible descendant, Fanaticism, have
long possessed this beautiful Earch. They have Alled the carth with
violence, drenched it often with human blood, destroyed avilization,
and sent whaole nations to despair. Tad it not been for these horrible
demons, human society would be far more advanced than it 1s now”
(1893). The Chrisnan representatives responded ro these successes by
opining that it was all well and good that there were other religions,
but Christianity was still the best because only Christianity provided
salvation through Jesus Christ. '

The lesson was ohvious cnough. Tach tradition had the resources
to provide explanations of why their view was right and everyvone
else was wrong, subhuman, in errog, and so forth, And rthe existence
of these ditferent cultores, different religions, and different moral
standards challenged our own certainties. I we believed that a certain
kind of sexual compact or family was “normal,” for example, we
Wi l{] S00mn (E.FSCU‘VUT Thﬂ!’ tl'l.!_.‘!'l.‘ WOTE TR I'I:p' ﬂln:]’“?“i\"l_‘.‘i., I'_'.'-IL'l"I: UF W'hi{:h
had advantages of one kind or another. The existence of alternatives
that are not obviously wrong poses a problem for transcendental
justificarions — they cannot claim fo be the necessary precondinons
ol something that is itsell necessary, because the arrangements being
justified are not themselves necessary. They were reduced to such
circularities as the Christian response to the Parliament of Religions:
that only their views justificd their views.

What the good Swami established was that Hinduism was an intel-
ligible alternarive. One might differ with the beliefs, and thus with the
conclusions, take different books to be TToly Books, and so forth, but
these were differences that could be discussed in 2 more or less normal
way as differences of belief in a highly underdetermined context in
which differences in belicf were themselves intellighle. Whar the
Chrisuans did in response was simply Lo invoke their own religious
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theory as a justification {or its superiority: an empry self-compliment.
But others who were mare ratiomal could see that there might indeel
be advantages to the alternative, and problems with their own views
that the contrast with the aliernative could tlluminate. The Christian
theologians succumbed to the tempration o asserr the global supe-
riority of their own views. One can easily see, in this context, why
this is circular and derationalizing — and one can see how little help
“reflection” provided., Why is the analogous rempranon, ro think
that one can appeal to the dictates of reason, also provided by sclf-
reflection, o validate one’s own ethical, scientibie, and philosophical
views in the face of intelligible alternarives which also fir the relevant
llﬂta, it :-li.*i{] L'lL‘FITi:r' | I'.I\ill'l'll.l.}

Omne reason is this: the distinerion | have been making berween
intelligibility and rationality 1s routinely crased by rrearing any inrel
ligible: bur wrong doctrine as irrational rather than simply in error.
Bernard Williams™s treaoment of Mazism and epalitarianism is a
simple example of this. For Williams, the Nazis were goiley of a con
tradiction: they said they were against equality, bot their arguments
showed that they acknowledged equality as a moral principle but
rejected its application to those they oppressed. Thus the prinaple
is umversally rational, and the Nazis weren't rational. They faled
tor aceord with the dictates of reason, which dicrate this dectrine.
Bur this resules in the conclusion that the Nazis were, mysteriously,
irratiomal, and thar their doctrines are unintelligible. But the doctrines
ot the Nagis, however false and repugnant, are intelligible. T'o make
them intelligible we identify the errors of their racial theories which
justity the exceptions they make to the prinaiples they acknowledge,
There is nothing contradictory about their views in this respect. The
dictates of reason are of no help here. To condemn the MNazis as irra-
tional one must smuggle in the claim that their substantive beliets
about the inferiority of those they oppressed were also irrational. This
may be true, but it is a case that would need to be made by showing
the errors in the way they arrived ar these talse theories,

The normativist wants to use this kind of conclusion to say “there
is that word error again — a normative term.” And to conclude that
“in the end, it comes down to universal principles of rationality,”
After all, judging rhe inferences on which the belicfs were constructed
is a judgment about rationality. But what do we get to in the end?
What if we get to different inferences, each of which is inrellipible,
and each of which leads ro different substantive belicks? This is the
sifnation of the Christians responding to the good Swami. For them,
the promises of the Bible were a suthcient inferental ground. And chis
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w intelligible. We can give plenty of good reasons for rejecting reli-
ance on the Bible as a gencral way of reasoning, But these are grotmds
in the normal world of belief and inference — places in which there are
intelligible disagreements, and which might, in many cases, be setrled
by new tacts, by the demonstration of the superior results of thinking
and inferring in a certain way, and so forth, The Swami, indeed, made
a few recruits himself, Natural science managed to overcome reli-
ance on the Bible in the West, hut it did not do so through 4 general
face-oll over who was more rational.

What makes the “dictates of reason™ model tempting is the fact
that there are places that we seemingly don’t have alternatives that
are intelligible, This secrns ro imply that there are at least some uni
versal principles of rationality. Tt these can be used to judge, we can
then hope to validate our own views in general — abour ethics, scicnce,
politics, and so forth — as the views thar uniguely conform to these
umversal principles. What Davidson showed was that every idea
we can say is false, indeed every idea we can understand, is always
already rational. This mcans that 1o “judge” some doctrine o be
rrrational is also to show it ro be unintelligible, and thus to judee it
to be nor a doctrine, or sentence, ar all, The strategy described above
simply collapses in the face of this: there is no situation in which we
can say “the following views are intelligible, but when hauled befare
the tribunal of reason, they must be judged irrational,” Lo got o the
tribunal in the fiest place they must be intelligible, and thus rational.

Endpoints

Nevertheless, there does seem 1o be something right about the idea
that there 1s an endpoint to justification, and that this has something
to do with rationality, correctness, or understanding. And here the
idea rhat the endpoint is a hidden structure by virtue of which such
things as understanding, mathemarical correciness, and rationality
become possible gains its plausibility. Whar is not plausible are the
ways in which rhese hidden structures are conceived.

The problem can be restated in this way. There is something o
these things that needs explaining thar cannot be casily or obviously
cxplained using the simplest kinds of explamers, such as causal inputrs
or learning through feedback. This is the problem familiar from Kant's
response to Hume. The radical (Kantian) solution to the problem is
ro release the explainer from the ordinary constraints of explanation,
to tree the explainer from the obligation 1o make sense of the thing

200

EPTLCHGETE

that needs explaining within the ordinary stream of explanadon. The
basic solution is to say that there 1s some sort of g priord element thar
allows us to account for the things we wish o scconnt for, either
directly or in conjunction with things that are patt of the ordinary
stceam of explanation, such as habits acquired through feedback.
But this release from the limits of ordinary explanation turns inro
a festival of arcular argumentation and requires the invention of a
host of theoretical entities whose role is to account for the missing,
unexplained, element: the “normatve,” a erm whose meaning is
vague and Largely neganve. The caregory mcludes Hartmann's Geist,
but it could be taken far more narrowly: limited, say, to “conceprual
content” narrowly construed in terms of ies linguistic function. Tt is
more or less identificd with the parts of homan interaction thar are
supposed to be lelt over, unexplained.

The description of the normative things to be explained becomes
all-important in this body of thought, because it provides the only
real constraint on explanation: transcendental “solotions™ ro the
problem ¢an be generated, and are generated, free of any connec-
rion to anything that is part of the ordinary stream of explanation.
The solutions range from claims about the dictares of reason, fixed
and immurable, to David Lewis's idea that presuppositions spring
up whenever they are needed. These are unconstrained by anything
“natural,” such as the psychological mechanics of learming, though in
moments of inrellectual conscience it might be conceded, as it is by
McDowell, that there ought to be an evolutionary explanation that
would place it partially back in the ordinary stream of explanation,
but acknowledging the special, novel, and normative characrer of the
thing ro be explained. These pangs of intellectual conscience reflect
the truth recognized by Tlartmann: that there are ordinary processes
that accompany everything that is in the category we arc now calling
normative. So the problem of explanatory sufliciency never goos
away, There are nival explanations, and the question of whether they
are in face insufflicient recurs. The defense agamst these mvals 1s to
reassert the novel and special chacacter of the normative by insisting
on descripnions of the normative that preclude normal explanation. .

Mormativists concede that there is somethimg mysterious abour the
normarive understood in this way, They can say that we must simply
learn to live with these mysteries. Another is to find ways to preserve
the distinctly normative while at the same time demystitying it These
attempts tend to produce new mysteries, for example by appealing
to soch things as collective intennons, which are thearetical objects
outside the ordinary srream of explanation which nevertheless mimic
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features of acdinary explanarion. The appeal to “pracrices™ as a nor-
mative gr{junding can be understood as anather AEEMpPL (O prescrye
the normanve by demystifying ir. Jirgen Habermas paraphrases
Brandom by endorsing the idea that the normative is “implicicin . . .
practices” and adds the thought thar “ldeas enter into social reality
via the wdealiang presuppositions mnare in everyday practices and
inconspicunusly acquire the quality of stubborn social faces™ (2006,
413), This makes for whar he calls “derranscendentalized reason,
the normative content of which is incorporated into social practices™
(2006, 423), 'The dual structure is retained in such formulations:
there is what people do, and rthere is the hidden normarive strucrure,
in this case imphar in another structure, that of practices. Practices
are themselves objects of social theory, and more or less natural.
But every step in the direction of detranscendentalization brings the
FI'IL'HT}’ L'I[_}HL‘T T I]T{!iIIFIT}’ t?xp]anﬂrinn_

From the point of view of explanation, there is a standard response
ro these dual strucrures, Weber formulaced it in connection with the
idea of the Weltanschaunnyg ot the Middle Ages. This was an deah-
zation that only erronecusly was taken to be real or to add anvthing
explanatory. The explanation was to be tound in the diverse and
heterogencons faces of whar and how people in the Middle f".g’n!.:s actn-
ally thought and believed. The idea of a medieval world view was an
idealization of these facts — a fction useful for historical purposes,
which became a problem when people forgor that it was an ideabiza-
tion. Davidson made the analogous point about language when he
denied that there was such a thing as a language as usually conceived.
There is whar people say and understand — which we idealize into a
“language.™ This s a oscful Rotion, but a fiction nevertheless.! The
normativist would respond o this by saying that withour appeal-
ing to the hidden strocrure there would be things rhar could nor be
explained.

But what is left unexplained? And are there means available o
account for the lefrover, unexplained things, at least whart is there at
th' |L"'-'E'.| {3': Whﬂi :-'I.LTI!E!”:." I'I.‘-'Il'.l]_'.l‘l.:'l'lN._| im_'h.:ldi'rlg Wl'l?lt pL‘UFlL’ :-lll.'rl.l:-'l”}"
helieve, say, and do about such things as correctness, without appeal-
ing to a hidden structure? We are back to the undeniable facrs: are
they undemiable, or are they faces described moa rendentioosly “nor-
mative™ way thal adds nothing in the way of empirical compléteness
or specificity, but merely inseres properties thar then appear to be irre-
ducible and incliminable? With respect to such things as legal validity,
the answer is clear: ®genuine” validity 15 not intrinsic o the b, and
evervthing that needs ro be explained abour the beliefs, behavior, even
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the meaning of legal acts can be accounted for by the parlicipants’
heliefs abour these things, and rthe actually operative notions of cor-
rectness and legal validity can be absoracred from the mass of actual
decisions and acrions performed in terms of belicfs abour validity and
correctness. This was Weber's point abour the legal historian's task in
assessing past legal decision-making: the sociologcal understanding
and the assertion of normatve theories about validity that could be
imposed on the past or constructed out of past legal materials were
two different enterprises. There are no “undemable Facts™ about
gﬁnnfru.’ |l:j_-_';F||- ‘l.":-'ihl“T}’._‘ hUWL"l."l..‘T "lLIL'h i[ :1]}|1|._':-1n:|:l 1.}1211’ 1']1[.‘“.:' WIETLE o
Welsen at the beginning of his career. Lhe idea that there is such a
thing at all is a (questionable) normative theory, of a kind that might
also be held by the parncipants in legal actions, but of no greater or
dillferent standing than the theological theories held by churchgners.
In these cases we can suspend our endorsement of these theories and
still understand what 15 going on — though m the theological case, as
with the legal one, there will be those who insist that full understand-
ing 1s given only to the true believer.

What appears to be ditferent abont rationality, inferences, mean-
ings, and the like is that this option, for understanding without
endorsement, is not open tous, To understand basic arithmetic is also
to see that it is trie, or correer. Similarly for meaning. To understand
what a word or sentence means is w subscribe, as Oakeshott put i
And this might seem to require the kind of hidden normative struc-
tures that the normartivist appeals ro, For the normartivist, there is no
option like the one given by Humpty Dumpty in Alice’s Adventures
in Wonderland.

“WWhen T use a word,” Humpty Dumpty said in cather a scoraful tone,
“1t means just what 1 choose it o mean — oeither more gor less.”

“The guestion is,” said Alice, “whether vou can make words mean <o
many different thinps.”

“The question 15, said Humply Dumpty, “which s o be master —
that's all.™ (L. Carroll, 1872, 72)

T can make words mean what T want them to mean. Bor to do the
work of communicating or persuading requires more. It requires
that the words be understood by others. And this goes for inferences,
reasons, and the like. Bor ro understand what T mean is to understand
what T am trying to say. Docs this require going back to a lndden
structure of meanings to which we both assent? No. If you under-
stand what | am trying to say vou understand what T mean. And this
kind ot undersranding can be accounted for more directly and simply

203



FRTTAINING ThHE RORMATIVE

by means that do not refer to hidden normative structures, norms
concealed in practices, and so lorth.

Empathy, in the sense of following the thought of another, explains
what is necessary ro explain. Empathy is important as an addinion
to Lhis discussion because it goes beyond the tradivional Tlumean
inpurs and means of learning. To the extent thar we have, and actu-
ally cmploy in ordinary interaction, a primitive capacity for following
the thought of another — “primirive” meaning that we can do this
“following” the thoughr of another withour constructing a theory
or invoking presuppositions — we have a surrogate for the kinds of
a priori content that Kant thoughr TTume was lacking, a surrogate
withour the mysteries of rranscendental philosophy. How much of a
surrogate? The content of the thing that needs to be explained 15 not
well-specified, in spite of the reliance of these arguments on claims
about irreducibility and incliminability. What is irreducible and
incliminable are facts that are described m questionable ways and
can be redescribed without loss of empirical content. The explana-
tory televance of empathy and empathy-like capacities is vast: the
child umderstanding whar the wiacher wants when basic arithmetic is
taught, as well as the attribution of sense to the talk and acts of others
that Lewis scems o have in mind when he discusses presuppbsitions
thar spring up whenever they are needed, are both cases thar make
psychological sensc in terms of these capacities. -

Marhematical reasoning, as we have seen, has a ditferent property:
understanding s subscribing. Is there a way of accountng for this?
To answer this we necd to go back to the moment when the evident
became a subject of dispure. Regresses have to end somewhere.
Justification requires that the end-point of justilication is some-
thing that the justificr and the recipient of the justiicarion aceept.
Justifications end with what is taken to he evident, There is no getting
rid of the evident — which is to say the case where understanding is
suhscribing, Whar came under dispute in the late nineteenth century
was the nature of the evident. The traditional doctring, ascribed to
Descartes, was that self-evidence was wholly individual, and thar it
made sense to doubt, as nor self-evident, such things as the existence
of the world or of other people, their mindedness, and so torth. But
self-evidence was subjective. Brentano’s contemporaries opted for
theories that eliminared sohjectivity by accounting for the evident
character of such rthings as mathemarics by reference to something
abjective thatr warranted the sense of evidence but was itsell objective,
a hidden srructure of some kind.

Brentano’s strategy was to rehabilitate evidence, Brentano's eritics,
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such as Morite Schlick, dismissed Evidesnz because it was a “feeling.”
[his is also the literal meaning of Finfiibling, the term translated by
“ermpathy™ — it is an in-leeling. According to a teaditional account,
feelings are subjective. Similarly, self-cvidence is a subjective facr
— the evident is evident to me. Bul by delining Ferdenz as evidence
i evervone, Brentano provided a way of accounting Tor the case
where imderstanding s subsenbing, Understanding is understand-
ing as others do: for meaning facts, and Tundamental mathemarics
or the evident steps in a prook, this is the end, Regresses can go no
further. But no explanation of cvidence m rerms of hidden structures
is needed. Empathy docs the work of explanation that hidden pre-
suppositions did for Brentano's rivals. The reason empathy works to
prodisce gennine Fordenz 1 thar there s a natural process underlying
it: both the capacity, actually émployed, of cmulating or following the
thoughr of another and the feedback generated by actual social nter-
action, These are facts of social theory {and of neuroscience), This
kind of social theory does not involve collective facts, such as prac-
tices, collective intentions, or collective responses, as in Brandom and
ITabermas. But it derranscendentalizes “reason™ just as effectively.

Note

1. The same problem of dual struciores arses e the natoralisc social cheory
of practices. It is supposed by the collective versions of this theory thae there
arc practices thar are in some sense “out there™ which imdividials need
master, incorporate, or otherwise download them so thar (hey are repro-
duced internally in the individual, where chey can guide action, beliel, feeling,
andl so on. The implavsibility of this acconnt was the concern of nther writ-
inges of ming, especially The Social Theory of Practices {1994) and has heen
restatedd m different ways o many other places, including Brains/Practices!
Relativisen (2002}, which contains discussions of orher aspects of normativ
s Belativisen i dhiscussed oo chapter inthar volome, and in “Practice
Befativism™ [2007d).
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[his book does ro the many overblown
claims concerning ‘normativity” what
s previously dad agwinse fashionable
o *social practices™ throws cobd warer
n extrvigant claims made on behalf of
15 as 2 distictive and viavoidable Tosis
social inquiry. '1se real strenpeh of this
ilysds is the way that 'I'rmer shows that
he: corent debates alwout norms have a
o bastory, the consideranon of which is
essemitial to understanding the corrent
disewsion tor goed or 1. The book is
certminly the best of its kaind and an
mmportant contribugon,”

James Boban, Same Louls Universicy

“1ns is the most systematic discussion
of normativity by a social theorist and
philosopher of the socml seiences,

The argument is foreefil snd ongmal
throughout. Turner brings together
misiderations from a varety of different
lds — philosophy of Taw, philosophy of
ocial scicnces, philosophy of mind and
and these

crent strands re—enforce and strengthen

anguage, cognitive soence

nc anather. s particulady ingiguing
o see how philosophers defending
narmativity have in many ways
‘re-invented the nomative wheel” that
sonne suctal theomise have used for

a lonyg time: This book should be
ubligatory reading for philosophers
and social scientisls alike,”

Martn Kusch, Caombndee Universicy

ISBN F7E-0-T456-42

MNornitivity gives reasons their foree;
malees wonels meaningtul, and tinles and laws
hinding. Tt is present whenever we use such

LT

termsas “correct,” “ought,” “must,” and fhe
langnerze of abligation, respansibilicy, and
logical compulsion. Yet normativists achnil
that the ides of 4 non cavsal norniative realin
and a body of normative objects 15 spooky.
Pxplatning the Nompative 3 the fivst systematic,
histarically prounded crtque o normativism,
It idenisifics the standard noriativise pattern
al arpument, and shows how this pattern
depends on circnlanoes, preferred
deseriptions, problematic transcendental
arguments, sl tegress arguments cnding

In mysleries,

Ihe book considers a paradigm case: Teaal
nonmaayity as-constrocted by Hans Kelsen.
s case cxemplifies the problems with
noratvist arguments, but also shows hosw
TIoITRAtivisn Was constructed as an alternative
to ordinary social science explanation. The
noTmatvist argument s that social science
explanations themselves are forced o rely
O DONNALVE CONCeprs, on normulive
ratonality, and on 1 nomative view ol
“oonceprs” themselves:.

Fropatine understanding of the reasoning of
athers can sulve the repress problems abour
mearing and rationality central to the appeal
of normativism, This approach has no need
of p parallel nommatve world, and has a
surprising and revealing lineage in the
history of philosophy, aswell a5 a basis

11 OCUEOSCICCe.
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